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Huganib,  Eespondent,  vs.  Cotter,  Appellant.  I  w     i; 

I  94    136 

December  S — December  17, 1895.  15      i  I 

si 02  324 | 

(1)  False  representations:  Evidence:  Relevancy.    (2)  Appeal:  Excessive     as     l 
printing:  Costs.  m  m 


,  92  1 

1.  The  question  being  whether  defendant  had  induced  plaintiff  to  ill  1       *  99 

enter  into  a  logging  contract  by  false  representations  as  to  the 
quantity  of  timber  on  certain  lands,  evidence  that  defendant  had 
made  statements,  similar  to  those  alleged,  to  third  persons  be- 
fore and  after  the  making  of  the  contract,  was  inadmissible. 

2.  A  printed  case  of  178  pages  is  held  to  contain  more  than  is  neces- 

sary under  Rule  VIII,  and  in  the  taxation  of  costs  allowance  is 
made  for  sixty  pages  only. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county :  Chas.  V.  Bakdeen,  Circuit  Judge.    Reversed. 

On  January  4,  1892,  the  plaintiff  and  defendant  entered 
into  a  written  contract,  wherein  and  whereby  the  plaintiff 
agreed  to  cut  and  bank  all  the  pine  timber  standing,  lying, 
and  being  on  the  seven  forties  therein  described,  and  bank 
the  same  on  Storm  Lake,  at  or  near  a  place  therein  named, 
and  banked  so  as  to  admit  of  booming  for  driving  purposes. 
The  defendant  agreed  to  pay  for  the  same  $3  per  thousand 
feet,  at  the  time  and  in  the  manner  therein  prescribed.  The 
work  was  to  be  done  during  the  logging  season  of  1892,  if  not 
delayed  as  therein  indicated. 
Vol.92— X 
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On  November  30, 1892,  the  plaintiff  commenced  this  ac- 
tion, and  in  his  amended  complaint  alleges,  in  effect,  that 
the  defendant  falsely  represented  that  the  quantity  of  timber 
on  said  lands  was  1,500,000  feet;  that  the  plaintiff  entered 
into  the  contract  relying  upon  such  representations;  that 
the  plaintiff  cut  and  banked  off  of  six  forties  of  said  land 
415,081  feet;  that  the  defendant  had  no  title  to  the  other 
forty,  and  the  plaintiff  refrained  from  cutting  thereon  by 
direction  of  the  defendant;  that  there  were  175,000  feet  on 
that  forty ;  that  if  the  timber  had  been  as  represented  by 
the  defendant  the  plaintiff  would  have  made  $1  per  thousand 
feet  profit  on  the  contract;  that  by  reason  of  the  defend- 
ant's false  representations  the  plaintiff  was  damaged  $1,926. 
The  defendant  answered  by  way  of  admissions,  denials,  and 
counter  allegations,  and  also  set  up  a  counterclaim  of  $628.77. 
The  plaintiff,  by  reply,  took  issue  with  the  several  allega- 
tions of  the  counterclaim. 

At  the  close  of  the  trial  the  jury  returned  a  special  verdict 
to  the  effect  that  the  defendant,  before  the  execution  and 
delivery  of  the  written  contract,  did  make  statements  to  the 
plaintiff  that  there  were  1,500,000  feet  of  timber  on  the 
lands  described  therein,  and  that  it  would  run  nine  logs  to 
the  thousand  feet ;  that  such  statements  were  positive  rep- 
resentations as  to  the  quantity  and  size  of  such  timber,  and 
were  made  by  the  defendant  for  the  purpose  of  inducing 
plaintiff  to  enter  into  said  contract,  and  with  the  intent  to 
deceive  the  plaintiff;  that  the  defendant  did  know,  or  ought 
reasonably  to  have  known,  that  such  statements  were  un- 
true; that,  had  there  been  1,500,000  feet  of  timber  thereon, 
running  not  more  than  nine  logs  to  the  thousand  feet,  it 
would  have  cost  the  plaintiff  $2  per  thousand. 

The  court  thereupon  ordered  judgment  in  favor  of  the 
plaintiff  for  $1,500,  together  with  two  items,  admitted  and 
found  by  the  jury,  amounting  to  $51,  less  the  amount  of  the 
defendant's  counterclaim  of  $628.77.  From  the  judgment 
entered  accordingly  the  defendant  appeals. 
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Fop  the  appellant  there  was  a  brief  by  Heted  dk  Smart, 
and  oral  argument  by  JE  M.  Stnart.  To  the  point  that  evi- 
dence of  defendant's  statements  to  third  parties  as  to  the 
amount  of  timber  was  inadmissible,  they  cited  TJ.  S.  L.  Ins. 
Co.  v.  Wright,  33  Ohio  St.  533;  McKay  v.  Russell,  28  Am. 
St.  Rep.  44 ;  Gate  City  L.  Co.  v.  Heilmcm,  80  Iowa,  477 ;  Ever- 
ting v.  Holcomb,  74  id.  722;  Baker  v.  Ashe,  80  Tex.  356; 
McEacheran  v.  Western  T.  <fe  C.  Co.  97  Mich.  479;  KeOey  v. 
Schwpp,  60  Wis.  76;  Kaufer  v.  Walsh,  88  id.  63. 

For  the  respondent  there  was  a  brief  by  Flett  dk  Porter, 
and  oral  argument  by  W.  H.  Flett. 

Cassoday,  C.  J.  The  principal  issue  tried  was  whether  the 
defendant  induced  the  plaintiff  to  make  the  written  contract 
by  falsely  representing  that  there  were  1,500,000  feet  of  tim- 
ber on  the  seven  forties,  and  that  it  would  run  on  an  average 
nine  logs  to  the  thousand;  or  whether  his  representations 
were  to  the  effect  that  he  had  never  been  on  the  land,  and 
had  no  personal  knowledge  of  the  quantity  or  size  of  the 
timber  thereon,  but  from  his  information  from  others  he 
thought  there  were  from  1,000,000  to  1,500,000  feet  thereon. 
The  testimony  of  the  plaintiff  and  defendant  on  such  issue 
was  in  direct  conflict.  To  support  such  issue  the  plaintiff 
called  and  examined  one  Waush,  who  testified  to  having  had 
a  conversation  with  the  defendant  about  two  weeks  after 
the  contract  was  made,  and  was  then  asked:  "During  that 
conversation,  did  he  [the  defendant]  make  any  representa- 
tions to  you  with  reference  to  the  amount  of  timber  on  the 
lands  in  question  in  this  action?"  To  that  question  the  de- 
fendant objected  on  the  ground  that  it  was  incompetent  and 
immaterial.  The  plaintiff's  counsel  then  stated:  "  We  offer 
this  for  the  purpose  of  showing  that  the  plaintiff  was  not 
mistaken  when  he  testified  as  to  what  he  had  represented  to 
him  prior  thereto,  and  for  the  further  purpose  of  identify- 
ing the  agency  that  committed  the  fraud."    The  court  then 
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overruled  the  objection,  and  the  defendant  excepted.  The 
witness  answered:  "In  the  neighborhood  of  fourteen  hun- 
dred thousand, —  a  little  over, —  maybe  more."  So,  the 
plaintiff's  witness  Pose  was  allowed  to  testify,  against  ob- 
jection and  exception,  that  he  had  a  conversation  with  the 
defendant  some  four  months  prior  to  the  making  of  the  con- 
tract in  question,  and  that  in  that  conversation  the  defendant 
told  him  and  one  Hammond  "  that  there  was  about  fifteen 
hundred  thousand  there." 

Of  course,  there  is  a  class  of  cases  in  which  evidence  has 
been  received  of  facts  which  happened  before  or  after  the 
principal  transaction  and  which  had  no  direct  or  apparent 
connection  with  it,  but  they  are  cases  in  which  the  knowl- 
edge or  intent  of  the  party  was  a  material  fact,  on  which 
the  evidence,  apparently  collateral  and  foreign  to  the  main 
subject,  had  a  direct  bearing  and  was  therefore  admissible. 
1  Greenl.  Ev.  §  53.  But  the  evidence  thus  sought  to  be  elic- 
ited, and  in  fact  elicited,  does  not  come  within  such  excep- 
tion to  the  general  rule.  As  indicated  by  the  statement  of 
counsel  quoted,  it  was  not  offered  as  tending  to  prove  such 
knowledge  or  intent,  nor  as  tending  to  prove  an  admission 
of  any  fact  sought  to  be  established  by  the  plaintiff.  On  the 
contrary,  it  comes  squarely  within  the  general  and  element- 
ary rule,  as  stated  by  Greenleaf,  which  "  excludes  all  evi- 
dence of  collateral  facts,  or  those  which  are  incapable  of 
affording  any  reasonable  presumption  or  inference  as  to  the 
principal  fact  or  matter  in  dispute;  and  the  reason  is,  that 
such  evidence  tends  to  draw  away  the  minds  of  the  jurors 
from  the  point  in  issue,  and  to  excite  prejudice  and  mislead 
them;  and,  moreover,  the  adverse  party,  having  had  no  no- 
tice of  such  a  course  of  evidence,  is  not  prepared  to  rebut  it." 
1  Greenl.  Ev.  §  52;  Blakeslee  v.  Rossman,  44  Wis.  554;  Felt 
v.  Amidon,  43  Wis.  467;  Orisim  v.  Milwaukee  City  H.  Co. 
84  Wis.  22.  See,  also,  numerous  cases  cited  by  counsel 
for  the  appellant.     Some  of  the  evidence  admitted,  to  which 
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exception  is  taken,  appears  to  have  been  made  when  both 
parties  were  present,  and  of  such  a  nature,  perhaps,  as  to  be 
admissible  as  tending  to  prove  an  admission.  "We  merely 
mention  it,  so  as  not  to  be  misunderstood. 

We  perceive  no  substantial  error  in  the  charge. 

The  only  errors  assigned  are  as  to  the  admission  of  testi- 
mony and  in  charging  the  jury,  and  yet  the  printed  case 
consists  of  178  pages,  besides  the  index.  That  did  not  con- 
fine the  printed  case  to  a  complete  abstract  or  abridgment 
of  so  much  of  the  record  as  was  necessary  to  a  full  under- 
standing of  the  questions  presented  for  decision,  as  required 
by  Rule  VIII.  To  comply  with  that  rule  it  was  unnecessary 
for  the  printed  case  to  contain  more  than  sixty  pages,  and 
in  taxing  costs  in  this  court  the  defendant  will  only  be  al- 
lowed therefor  that  number  of  pages. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 


McIntyre,  Appellant,  vs.  Rodgers,  Respondent. 
McIntyre,  Respondent,  vs.  Rodgers,  Appellant. 

December  8— December  17, 1895. 

Sale  of  logs:  Scale  fairly  made:  Rescale  by  person  not  agreed  upon:  Con- 
tract construed:  Waiver. 

1.  In  an  action  upon  a  contract  for  the  sale  of  logs  which  were  to  be 

paid  for  according  to  the  scale  made  by  one  M.  unless  a  rescale 
was  made  as  therein  provided,  the  evidence  (stated  in  the  opinion) 
is  held  to  sustain  a  finding  that  M.fc  scale  was  fair  and  honest  and 
made  in  the  usual  and  customary  manner. 

2.  The  contract  provided  that  the  logs  might  be  rescaled  by  a  compe- 

tent scaler  acceptable  to  both  parties  and  appointed  by  the  district 
scaler.  Upon  the  evidence — showing,  among  other  things,  that 
the  vendor  was  never  informed  of  any  desire  or  intention  to  have 
a  rescale  made,  nor  consulted  in  any  way  as  to  the  selection  or 
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employment  of  the  scaler;  that  he  did  not  know  that  a  rescale 
was  being  made  until  about  a  third  of  the*  logs  had  been  sawed; 
that  he  then  saw  that  one  S.,  an  employee  of  the  corporation  of 
which  the  vendee  was  president,  was  scaling  the  logs  in  question, 
with  others,  as  they  came  to  the  mill,  in  the  usual  way,  but  did 
not  know  that  this  was  claimed  to  be  a  rescale  under  the  contract 
or  that  S.  had  been  recommended  for  that  purpose  to  the  vendee 
by  the  district  scaler;  that  he  afterwards  sent  a  man  to  the  mill 
to  see  how  the  logs  were  running,  but  the  latter  made  no  report 
as  to  how  his  scale  agreed  with  that  made  by  S. —  it  is  held  that 
there  was  no  rescale  according  to  the  contract,  and  no  waiver  by 
the  vendor  of  the  stipulations  in  respect  thereto. 

Appeals  from  a  judgment  of  the  circuit  court  for  Mara- 
thon county :  Chas.  V.  Bardeen,  Circuit  Judge.  Affirmed 
on  plaintiff" 8  appeal;  reversed  on  that  of  the  defendant. 

On  April  9, 1892,  the  plaintiff,  Mclntyre,  of  Wausau,  as 
vendor,  sold  to  the  defendant,  Rodgers,  of  Muskegon,  Mich,, 
as  vendee,  20,106  white  pine  and  Norway  logs  in  the  Wil- 
low and  Tomahawk  rivers,  marked  as  therein  indicated, 
scaled  by  McDonald  at  1,812,046  feet,  and  sold  and  accepted 
on  such  scale.  It  was  provided,  however,  that  they  might 
be  rescaled  by  a  competent  scaler  acceptable  to  both  parties 
and  appointed  by  the  district  scaler,  and  that,  if  such  re- 
scale fell  short  of  the  quantity  mentioned,  the  plaintiff 
should  stand  one  half  of  such  shortage,  to  be  deducted  from 
the  final  payment.  The  plaintiff  agreed  to  drive  said  logs 
to  the  flowage  of  Tomahawk  dam.  The  price  of  the  logs 
was  to  be  $6.50  per  M  feet,  and  the  defendant  was  to  pay 
$7,000  of  the  purchase  money  down  to  George  Silverthorn, 
and  to  pay  the  balance  to  George  Silverthorn  on  or  before 
September  1,  1892,  without  interest.  For  value  received, 
said  George  Silverthorn  guarantied  that  no  liens  or  claims 
of  any  kind  were  against  the  logs  so  sold. 

On  May  25, 1893,  the  plaintiff  commenced  this  action,  and 
his  complaint  alleges,  in  effect,  that,  in  pursuance  of  said 
contract,  the  plaintiff  duly  drove  said  logs  during  the  spring 
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and  summer  season  of  1892  to  the  flowage  of  Tomahawk 
dam,  as  agreed  therein;  that  the  plaintiff  had  fully  per- 
formed all  the  conditions  of  said  contract  on  his  part;  that 
the  defendant  never  at  any  time  notified  him  of  any  desire 
or  intention  to  rescale  the  logs,  and  never  requested  him  to 
join  in  agreeing  upon  a  competent  scaler  to  rescale  them ; 
that  no  such  rescale  as  mentioned  in  the  contract  had  ever 
been  made  by  any  competent  scaler,  acceptable  to  both  par- 
ties; that  the  defendant  paid  the  plaintiff  $7,000  at  the  time 
of  executing  the  contract,  and  $3,000  November  4, 1892; 
that  there  is  still  due  and  owing  to  the  plaintiff,  upon  the 
contract  from  the  defendant,  over  and  above  all  payments 
made,  the  sum  of  $1,778.30,  with  interest  thereon  from 
September  1, 1892;  and  he  demands  a  judgment  for  that 
amount,  with  costs. 

The  defendant's  answer  consisted  of  admissions  and  deni- 
als, and,  as  a  defense  and  counterclaim,  alleges  in  effect  that 
the  contract  was  entered  into  by  the  defendant  upon  the 
representations  of  the  plaintiff  that  all  of  the  logs  therein 
mentioned  had  been  duly  and  carefully  scaled  in  the  woods 
at  the  time  they  were  cut  and  banked,  by  said  McDonald,  as 
therein  mentioned,  and  that  there  were  of  said  logs  1,812,046 
feet,  board  measure;  that  the  defendant  believed  said  repre- 
sentations to  be  true,  and  relied  thereon;  that  said  McDon- 
ald was  at  the  time,  by  reputation  and  experience,  a  reliable 
scaler,  weft  known  as  such  to  the  lumbermen  in  that  section 
of  country;  that  by  reason  of  such  representations  so  made, 
and  such  reputation  of  McDonald  as  an  expert  and  reliable 
scaler,  the  defendant  did  execute  said  contract;  that  in  truth 
and  in  fact  said  representations  so  made  were  false,  and  the 
statement  that  the  logs  had  been  scaled  by  McDonald  was 
false;  that  a  large  and  material  portion  thereof  were  not 
scaled  by  McDonald,  but  by  one  Wilson ;  that  there  were  not, 
in  fact,  in  the  lot  of  logs  so  sold,  any  more  than  19,869  logs, 
nor  any  more  than  1,534,122  feet,  board  measure.    It  also 
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alleges  the  payment  by  the  defendant  of  $31.27,  December 
16,  1892,  in  addition  to  what  is  admitted  in  the  complaint; 
that  under  and  pursuant  to  the  provisions  of  the  contract 
the  said  logs  were  rescaled  prior  to  the  commencement  of 
this  action,  and  before  the  same  were  manufactured  into 
lumber,  by  a  competent  scaler,  acceptable  to  all  the  parties 
to  the  contract,  duly  appointed  by  the  district  scaler,  under 
and  pursuant  to  the  terms  of  the  contract;  that  the  defend- 
ant did  not  discover  or  have  notice  or  knowledge  that  the 
said  representations  were  false  until  a  short  time  before  the 
commencement  of  this  action;  that  said  logs,  being  in  quan- 
tity only  1,534,122  feet  board  measure,  were  reasonably 
worth  the  contract  price,  to  wit,  the  sum  of  $9,961.79,  which 
is  $69.48  less  than  the  defendant  had  paid  on  and  prior  to 
December  16, 1892;  and  demanded  judgment  dismissing  the 
complaint,  with  costs. 

A  jury  having  been  waived,  the  court,  at  the  conclusion  of 
the  testimony  and  arguments,  found,  as  matters  of  fact,  in 
effect,  (2)  that  the  plaintiff  duly  drove  all  the  logs  described 
in  said  contract  to  the  flowage  of  Tomahawk  dam  prior  to 
the  commencement  of  this  action,  except  208  small  logs  that 
sank  to  the  bottom  and  were  not  raised  and  delivered  to  the 
defendant  until  after  the  commencement  of  this  action; 

(3)  that  the  logs  described  in  the  contract  were  substan- 
tially all  scaled  by  McDonald;  that  the  scale  was  20,106 
logs,  and  the  same  measured  1,812,046  feet,  board  measure; 

(4)  that  said  McDonald  was  then  a  competent  and  reliable 
scaler;  that  his  scale  of  said  logs  was  honestly  and  fairly 
made,  and  was  also  made  in  the  usual  and  customary  man- 
ner of  scaling  logs  on  the  Wisconsin  river  and  its  tributaries; 
(6)  that  the  plaintiff  did  not,  at  any  time,  make  any  false  or 
fraudulent  representation  concerning  said  logs,  or  the  num- 
ber or  scale  thereof,  to  the  defendant;  (7)  that  Moses  Sarchet 

.  was  recommended  to  the  defendant  by  the  district  scaler  to 
scale  said  logs ;  that  said  Sarchet  scaled  substantially  all  the 
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logs  delivered  by  the  plaintiff  to  the  defendant  in  1892,  and 
that  his  rescale  of  said  logs  was  19,869  logs,  measuring 
1,534,122  feet;  (8)  that  the  rescale  of  said  logs  by  Sarchet 
was  made  with  the  knowledge  and  without  the  objection  of 
the  plaintiff;  that  it  was  such  a  rescale  as  was  agreed  upon 
in  the  contract,  and  that  the  plaintiff  was  bound  thereby ; 
(9)  that  the  208  logs  which  so  sank  in  the  river  were  all 
small,  and  their  total  measurement  did  not  exceed  16,060 
feet;  (10)  that  the  defendant  paid  the  plaintiff,  December 
16, 1892,  $31.27,  as  mentioned  in  the  answer;  that  said  pay- 
ments were  partial  payments,  and  not  made  conditional 
upon  their  being  accepted  by  the  plaintiff  as  payments  in 
full;  (11)  that  the  quantity  of  logs  for  which  the  plaintiff 
is  entitled  to  receive  payment  from  the  defendant  is  1,665,054 
feet,  amounting  at  the  contract  price  to  $10,822.85 ;  (12)  that 
there  was  still  due  and  owing  to  the  plaintiff  from  the  de- 
fendant December  16,  1892,  $844.24,  no  part  of  which  had 
been  paid ;  (13)  that,  upon  all  the  issues  of  fact  in  which  no  ex- 
press finding  of  fact  is  made,  the  court  finds  for  the  plaintiff. 

As  conclusions  of  law,  the  court  found  that  the  plaintiff 
was  entitled  to  recover  from  the  defendant  $844.24,  with  in- 
terest thereon  from  December  16, 1892,  and  for  his  costs 
and  disbursements  in  this  action,  and  ordered  judgment  ac- 
cordingly. From  the  judgment  so  entered,  and  the  whole 
thereof,  both  parties  appeal  to  this  court. 

The  cause  was  submitted  for  the  plaintiff  on  the  briefs  of 
Sibo&rthom,  Hurley \  Ryan  &  Jones,  and  for  the  defendant 
on  those  of  Heted  cfe  Smart. 

To  the  point  that  a  scale  of  logs  must  be  an  actual  meas- 
urement thereof,  and  not  a  measurement  of  part  and  an  es- 
timate of  the  balance,  counsel  for  the  defendant  cited  Doug- 
las v.  Leigkton,  53  Minn.  176;  Pratt  v.  Duoey,  38  id.  517. 

Cassoday,  C.  J.  By  the  terms  of  the  contract  the  plaint- 
iff sold  to  the  defendant  20,106  logs  then  in  the  Willow  and 
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Tomahawk  rivers,  scaled  by  McDonald  at  1,812,046  feet, 
and  to  be  driven  by  him  to  the  flowage  of  the  Tomahawk 
dam.  One  branch  of  the  defense  is  to  the  effect  that  the 
defendant  had  been  induced  to  make  the  contract  relying 
upon  the  false  representations  of  the  plaintiff  that  there 
were  the  number  of  logs  stated  and  that  McDonald  had  act- 
ually scaled  the  same  at  the  number  of  feet  mentioned, 
whereas  McDonald  had  only  scaled  a  part  of  the  logs;  that 
there  were  237  logs  short;  and  that  the  measurement  was 
277,924  feet  less  than  represented.  As  indicated  in  the  fore- 
going statement,  the  court  found  against  such  contention  of 
the  defendant,  and  to  the  effect  that,  of  the  logs  so  claimed 
to  be  short,  208  had  sunk  and  were  not  raised  and  delivered 
to  the  defendant  until  after  the  commencement  of  this  ac- 
tion,—  making  a  difference  of  only  twenty-nine  logs;  that 
McDonald  was  then  a  competent  and  reliable  scaler;  that 
he  honestly  and  fairly  made  the  scale  in  the  usual  and  cus- 
tomary manner;  and  that  the  plaintiff  at  no  time  made  to 
the  defendant  any  false  or  fraudulent  representation  con- 
cerning the  logs,  or  their  number,  or  the  scale  thereof. 

It  appears  that  the  logs  were  taken  from  the  different 
camps  some  four  or  five  miles  apart,  one  of  which  was  called 
the  "  Mclntyre  Camp,"  and  the  logs  from  that  camp  were 
put  in  the  Tomahawk  river.  The  others  were  banked  by 
Wilson,  and  by  him  put  into  the  Willow  river.  It  is,  in 
effect,  conceded  that  McDonald  honestly  and  fairly  scaled 
all  the  logs  at  the  Mclntyre  camp,  and  that  there  were  by 
such  scale  17,003  logs,  containing  1,455,001  feet.  The  bal- 
ance of  the  logs  were  banked  and  put  in  by  Wilson  at  the 
other  camp;  and  according  to  the  statement  of  the  plaintiff 
to  the  defendant,  and  the  testimony  of  McDonald,  there 
were  of  those  logs,  by  his  scale,  3,103  containing  357,045 
feet.  It  appears  that  McDonald  first  went  to  scale  the  Wil- 
son logs  near  the  mouth  of  the  creek  in  February,  1892; 
that  he  was  alone,  and  actually  measured  by  the  scale  all  he 
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could  get  at  handily  to  measure,  and  marked  each  log  as  he 
numbered  it,  and  then  counted  the  rest  of  them,  and  aver- 
aged them  with  those  he  had  actually  put  the  scale  stick 
upon,  marking  each  log  at  one  end  or  the  other,  as  he 
counted  it;  that  he  went  a  second  time  in  March,  1892,  to 
scale  those  logs  Wilson  had  banked  at  a  different  landing, 
and  where  he  found  that  most  of  the  logs  were  numbered 
and  had  been  scaled  by  Wilson,  who  had  a  card  containing 
an  account  of  each  log  so  scaled  and  numbered  by  him;  that 
the  logs  so  numbered  were  entirely  separate  from  the  un- 
numbered logs;  that  he  scaled  the  unnumbered  logs  the 
same  as  he  had  those  in  February ;  that,  as  to  the  numbered 
logs,  he  measured  more  than  half  of  them,  piece  by  piece, 
and  called  out  the  number  of  each  log  to  Wilson,  who  had 
his  scale  card  with  him,  and  who  gave  him  his  scale  of  the 
log  bearing  the  number  called  by  him;  that  in  that  way  he 
scaled  half  or  more  of  the  numbered  logs;  'that  sometimes 
he  found  Wilson  had  given  a  little  more  or  less  than  his 
scale  of  the  logs;  that  he  kept  an  account  of  such  differ- 
ences,—  of  the  "overs"  and  "shorts," — and  thereby  found 
Wilson's  scale  to  be  correct,  and  adopted  it  as  his  own,  so 
far  as  the  numbered  logs  were  concerned;  that  while  so 
doing  he  did  not  give  Wilson  his  measurement  until  after 
Wilson  had  given  to  him  his  measurement;  that  Wilson  was 
not  near  enough  to  him  to  see  the  log  he  was  scaling;  that, 
from  his  comparisons  with  Wilson,  he  became  satisfied  as  to 
the  scale  Wilson  had  made;  that  he  found  there  was  only 
a  trifling  difference  between  them,  and  that  his  own  scale 
was  a  little  larger  than  Wilson's;  that  he  counted  all  the 
numbered  logs,  as  well  as  the  unnumbered  logs;  that  he 
actually  made  a  piece  scale  of  more  than  half  of  the  entire 
lot  of  logs  put  in  by  Wilson,  and  that  he  was  sure  the  result 
he  obtained  was  correct;  that  the  manner  in  which  he  ar- 
rived at  the  scale  of  those  logs  was  the  only  way  it  could 
be  done.    The  defendant's  son,  residing  at  Tomahawk,  and 
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who  negotiated  the  contract  and  superintended  the  defend- 
ant's business,  examined  the  logs  at  the  Mclntyre  camp,  and 
also  the  logs  so  banked  by  Wilson,  the  last  of  March,  1892, 
and  after  they  were  all  in,  and  he  testified  to  the  effect  that 
there  were  three  or  four  times  as  many  in  the  Mclntyre 
camp  as  of  the  Wilson  logs.  This  corresponds  very  nearly 
with  the  testimony  of  McDonald. 

We  must  conclude  that  the  trial  court  was  fully  justified 
in  holding  that  McDonald's  scale  was  fair  and  honest,  and 
made  in  the  usual  and  customary  manner.  The  logs  were 
purchased  by  the  McDonald  scale,  and  the  only  other  way 
that  the  defendant  could  relieve  himself  from  paying  the 
full  amount  of  that  scale,  aooording  to  the  contract  price, 
was  to  have  a  rescale  as  provided  in  the  contract;  and  then 
he  could  have  only  a  deduction  of  one  half  of  any  shortage 
found. 

The  court  found  on  that  branch  of  the  defense  to  the  ef- 
fect that  the  logs  were  resoaled  by  Sarchet  with  the  knowl- 
edge and  without  the  objection  of  the  plaintiff,,  and  hence 
that  he  was  bound  by  it.  The  trial  judge,  in  his  opinion, 
states,  in  effeot,  that  he  was  in  great  doubt  as  to  what  his 
holding  should  be  in  that  regard;  but,  upon  equitable  con- 
siderations, he  thought  it  best  to  hold  that  the  plaintiff  had 
waived  the  provision  of  the  contract  as  to  the  selection  of  a 
person  to  rescale  the  logs.  The  language  of  the  contract  is 
"  that  they  may  be  resoaled  by  a  oompetent  scaler  acceptable 
to  both  parties  and  appointed  by  the  district  scaler."  This 
is  not  a  bill  in  equity,  but  is  an  action  at  law  on  contract. 
The  contract  did  not  imperatively  require  a  rescale,  but 
simply  provided  that  one  might  be  made  by  a  oompetent 
scaler  acceptable  to  both  parties.  This  implies  that  the 
plaintiff  should  have  notice  of  the  proposed  rescale,  and  an 
opportunity  to  accept  or  object  to  any  person  who  might  be 
suggested  for  the  appointment  of  such  scaler.  Sarchet,  men- 
tioned in  the  findings,  was  employed  by  the  corporation  of 
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which  the  defendant  was  president  to  scale  the  logs  coming 
into  its  mill,  and  he  scaled  the  logs  in  question  as  they  came 
into  the  mill.  The  plaintiff  testified  to  the  effect,  and  it  ap- 
pears to  be  undisputed,  that  he  was  never  informed  of  any 
desire  or  intention  on  the  part  of  the  defendant  to  have  a 
rescale  of  the  logs  under  the  contract;  that  he  was  not  re- 
quested to  join  in  the  selection  of  a  scaler,  nor  consulted  in 
any  way  in  respect  to  the  employment  of  such  scaler;  that 
he  had  no  knowledge  that  Sarchet  or  any  one  was  to  be  or 
had  been  appointed  such  scaler  by  the  district  scaler;  that 
he  did  not*know  that  a  rescale  of  the  logs  was  being  made 
by  Sarchet  until  about  600,000  feet  of  these  logs  had  been 
sawed ;  that  he  then  saw  that  Sarchet  was  scaling  all  logs 
that  came  into  the  mill  —  the  logs  in  question  and  others  — 
in  the  usual  way,  but  did  not  then  know  that  the  defendant 
was  relying  upon  or  claiming  such  scale  to  be  a  rescale  under 
the  contract ;  that  he  afterwards  sent  Easmunson  there  to  see 
how  the  logs  were  running — how  many  to  the  thousand, — 
but  he  made  no  report  as  to  how  his  scale  compared  with 
that  made  by  Sarchet.  "We  must  hold  that  there  was  no 
rescale  as  prescribed  in  the  contract,  and  that  the  plaintiff 
did  not  waive  the  stipulations  therein  respecting  such  re- 
scale. 

The  result  is  that  the  plaintiff  is  entitled  to  recover  for 
the  quantity  of  logs  mentioned  in  the  contract,  as  scaled  by 
McDonald,  at  the  contract  price,  less  the  three  payments 
mentioned;  that  is  to  say,  he  is  entitled  to  recover  $1,747.02, 
with  legal  interest  thereon  from  September  1,  1892. 

By  the  Court. —  On  the  defendant's  appeal,  in  so  far  as  the 
judgment  is  based  on  findings  in  favor  of  the  plaintiff,  the 
judgment  is  affirmed ;  and  on  the  plaintiff's  appeal  the  judg- 
ment is  reversed,  and  the  cause  is  remanded  with  directions 
to  enter  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  in  accordance  with  this  opinion. 
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AT  THE 


yanuary  Term,  1896. 


Keith  JBsothebs  &  Co.,  Appellant,  vs.  Stiles,  imp.,  Ee- 
spondent. 

September  27, 1896 — January  7, 1896. 

(1)  Foreign  judgment:  Authentication.  (3-4)  Partnership:  Judgment 
against  one  partner,  when  releases  others:  Nonresidents:  Evidence: 
Mistake  in  name.  (5)  Service  of  summons:  Return,  (ft-10)  Costs: 
Items  allowable. 

1.  Where  the  judge  of  a  court  of  record  in  another  state  is  also  ex 
officio  clerk  thereof,  its  judgment  may  be  authenticated,  under 
sec.  905,  R.  S.  of  U.  S.,  by  a  single  certificate  in  proper  form  signed 
by  him  in  each  capacity. 

2b  A  judgment  against  one  partner  for  a  firm  debt  releases  the  other 
partners  so  that  no  new  action  can  be  maintained  upon  it  against 
them,  unless  they  were  nonresidents  and  so  situated  that  service 
could  not  be  had  upon  them  in  the  state  in  which  such  judgment 
was  recovered. 

3.  The  burden  of  proving  nonresidency  in  such  a  case  is  upon  the 

party  asserting  it;,  and  it  is  not  shown  by  the  return  of  the  sheriff 
of  the  county  in  which  the  original  action  was  brought  that  a 
defendant  was  "not  found  "  in  said  county. 

4.  A  mistake,  in  the  original  action,  in  the  Christian  name  of  one  of 

the  partners  upon  whom  the  summons  was  not  served  does  not  in 
any  way  alter  the  effect  of  the  judgment  as  a  release  of  another 
partner  upon  whom  there  was  no  service. 

5.  The  return  upon  a  summons  to  the  effect  that  it  was  served  upon 

J.  D.  M.  on  May  1,  and  upon  J.  M.  on  May  2,  by  delivering  to  and 
leaving  with  them  a  certified  copy  thereof,  sufficiently  shows  that 
a  copy  was  delivered  to  each  of  said  defendants. 
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6.  Where  leave  to  amend  his  answer  is  granted  as  a  favor  to  a  de- 

fendant no  allowance  should  be  made  to  him,  in  the  taxation  of 
costs,  for  the  amended  answer  or  for  the  notice  of  motion  for 
leave  to  amend,  or  for  the  affidavit  on  which  such  motion  was 
founded. 

7.  A  term  fee  was  properly  allowed,  in  the  taxation  of  costs,  for  a 

term  at  which  the  successful  party  had  obtained  a  continuance 
on  terms. 

8.  The  state  suit  tax  is  not  a  proper  item  in  the  defendant's  bill  of 

costs. 

9.  Witness  fees  of  a  nominal  party  to  the  action,  who  has  but  slight, 

if  any,  interest  in  the  result,  are  properly  taxable. 
10.  The  cost  of  the  exemplification  of  the  record  of  a  foreign  judgment, 
important  in  the  case,  is  properly  taxable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  R.  G.  Siebecker,  Circuit  Judge.  Affirmed,  except  as 
to  costs. 

Keith  Bros,  cfe  Co.,  an  Illinois  corporation,  was  a  creditor 
of  the  firm  of  Martin,  Stiles  &  Co.,  of  Odell,  Nebraska.  The 
firm  comprised  Charles  H.  Martin,  Frcmk  Stiles,  and  James 
Myers.  This  action  is  brought  in  form  against  all  the  mem- 
bers of  the  firm,  but  there  was  service  of  summons  upon 
Stiles  alone.  He  alleged  in  defense  a  former  judgment,  in 
the  county  court  of  Gage  county,  Nebraska,  in  form  against 
all  the  partners,  with  service  of  summons  upon  Myers  alone. 
There  was  objection  to  the  form  of  the  exemplification  of 
the  record  of  this  judgment*  It  was  as  follows  (after  venue) : 
*  "  I,  W.  S.  Bonane,  county  judge  in  and  for  said  county,  do 
hereby  certify  that  the  above  and  foregoing  hereto  attached 
are  true  and  perfect  copies  of  the  petition,  summons,  and  ex- 
hibits, being  all  of  the  files  in  the  case  of  Keith  Bros,  eft  Co., 
a  corporation  organized  under  the  laws  of  Illinois,  is  plaintiff, 
and  Henry  Martin,  Frwik  Stiles,  and  James  Myers,  a  firm  of 
partners  doing  business  as  Martin,  Stiles  &  Co.,  and  James  D. 
Myers,  defendants.  I  further  certify  that  I  am  sole  and  only 
presiding  judge  and  ex  officio  clerk  of  said  court,  and  that 
this  certificate  is  in  due  form  of  law." 
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The  certificate  is  signed  by  the  judge  #s  both  judge  and 
clerk,  and  sealed  with  the  seal  of  the  court.  The  defendant 
also  set  up  in  defense  a  release  in  writing  by  the  plaintiff  of 
its  claim  as  against  him.  This  release  was  attempted  to  be 
proved  by  oral  testimony,  after  some  testimony  tending  to 
show  that  the  defendant  had  not  been  able  to  find  the  writ- 
ing.    ' 

There  was  finding  and  judgment  for  the  defendant,  on  the 
ground  of  a  written  release,  from  which  the  plaintiff  appeals. 

jE!  V.  Briesen,  attorney,  and  A.  H.  Bvshnett,  of  counsel, 
for  the  appellant. 

W.  G.  Coles,  for  the  respondent. 

The  following  opinion  was  filed  October  22,  1895 : 

Newman,  J.  The  record  of  the  Nebraska  judgment  seems 
to  be  exemplified  in  conformity  with  the  provisions  of  the 
act  of  Congress  in  that  behalf.  E.  S.  of  U.  S.  sec.  905.  It 
was  competent,  under  that  provision,  to  prove  the  record 
u  by  the  attestation  of  the  clerk  and  the  seal  of  the  court 
annexed,  .  .  .  together  with  a  certificate  of  the  judge 
.  .  .  that  the  said  attestation  is  in  due  form."  All  this 
is  included  in  the  certificate.  The  fact  that  the  judge  is 
also  ex  officio  clerk  as  well  does  not  render  the  judgment  in- 
capable of  exemplification  under  that  statute.  When  the 
judge  is  also  ex  officio  clerk,  no  doubt  he  must  certify  in 
each  capacity.  Abb.  Tr.  Ev.  542,  and  cases  cited.  That 
was  done  in  this  case.  It  is  a  matter  of  form,  rather  than 
of  substance,  whether  the  certification  shall  be  by  two  sep- 
arate certificates  or  comprised  in  one.  The  proof  of  the 
Nebraska  judgment  is  in  the  record,  and  the  fact  of  its  ex- 
istence is  undisputed  on  the  evidence,  so  that  it  may  fairly 
be  considered  a  part  of  the  finding,  though  not  formally  in- 
cluded in  it.    Murphey  v.  Weil,  89  Wis.  146. 

Since  partnership  contracts  are  to  be  considered  as  joint 
merely,  and  not  joint  and  several  (17  Am.  &  Eng.  Ency.  of 
Vol.93— 2 
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Law,  1062,  and  caqes  cited  in  note  6),  a  judgment  against 
one  partner  for  a  firm  debt  releases  the  other  partners,  so 
that  no  new  action  can  be  maintained  against  them  npon  it. 
Bowen  v.  Hastings,  47  Wis.  232;  Lauer  v.  Bandow,  48  Wis. 
638;  15  Am.  &  Eng.  Ency.  of  Law,  344,  and  cases  cited  in 
note  6;  1  Bates,  Partn,  sec.  535,  and  cases  cited  in  note  3. 
If  it  were  a  domestic  judgment,  the  only  remedy  against 
the  partners  not  served  would  seem  to  be  under  sees.  2795, 
2884,  R.  S.  of  Wis.,  in  the  same  action.  Lauer  v.  Bandow, 
supra.  Whether  there  is  a  similar  remedy  under  the  laws  of 
Nebraska,  it  is  useless  here  to  inquire. 

The  judgment  is  right,  on  this  ground  at  least,  and  is 
affirmed. 

But  the  appellant  also  complains  of  certain  items  of  costs 
as  being  improperly  taxed  against  him:  (1)  The  respondent 
was  permitted  to  amend  his  answer  on  terms.  He  has 
charged,  and  there  is  allowed  to  him  in  the  taxation  of  costs, 
the  fees  allowed  by  the  statute  for  drawing  his  amended  an- 
swer, and  for  copies  of  it,  as  well  as  for  his  notice  of  motion 
for  leave  to  amend,  with  copies,  and  for  drawing  the  affi- 
davit on  which  the  motion  was  founded.  The  motion  granted 
and  leave  to  amend  given  was  in  the  nature  of  a  favor  to 
him,  and  could  not  properly  be  at  the  expense  of  the  op- 
posite .party.  Marlett  v.  Docter,  89  Wis.  347.  Certainly,  the 
order  did  not  require  the  respondent  to  pay  this  or  any  part 
of  the  expense  of  the  amendment.  These  items  should  not 
have  been  included  in  the  respondent's  bill  of  costs.  (2)  There 
was  also  a  charge  of  $2  as  a  term  fee  for  a  term  at  which 
the  cause  was  continued  for  respondent  on  terms.  The  tax- 
able costs  of  the  term  are  $10  and  witness  fees.  Circuit 
Court  Rule  XX,  sec.  3;  R.  S.  sec.  2923.  It  does  not  include 
this  item,  which  was  not  in  fact  paid,  and  so  was  properly 
chargeable  in  the  taxation  of  costs.  (3)  The  bill  of  costs,  as 
taxed,  includes  the  item  of  $1  as  suit  tax.  This  item  could 
never  be  due  to,  or  properly  recoverable  by,  the  defendant 
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in  the  action.  (4)  Witness  fees  for  James  Myers  were  taxed. 
This  is  complained  of.  But  Myers  was  only  a  nominal  party 
to  the  action,  and  had  but  slight,  if  any,  interest  in  the  re- 
sult. His  witness  fee  was  a  proper  item.  (5)  A  charge  for 
the  cost  of  the  exemplification  of  the  record  of  the  Nebraska 
judgment  is  objected  to.  This  record  was  important,  and 
its  cost  was  properly  taxable.  For  these  errors  the  taxation 
of  costs  mast  be  reversed,  and  the  costs  retaxed. 

By  the  Court. —  The  judgment  is  reversed  as  to  costs, 
which  must  be  retaxed.  In  all  other  respects  the  judgment 
is  affirmed.  The  respondent  must  pay  the  fees  of  the  clerk 
of  this  court.    No  other  costs  are  to  be  taxed  against  him. 

The  following  opinion  was  filed  January  7, 1896: 

Newman,  J.  The  appellant  moves  for  a  rehearing  on 
three  grounds:  (1)  That  the  record  fails  to  show  that  the 
Nebraska  court  obtained  jurisdiction  over  the  defendants 
Myers  by  service  of  summons  on  them,  and  so  that  the  judg- 
ment is  void  and  not  a  release  of  the  defendant  Stiles; 
(2)  that  the  defendant  Martin  is  named  in  the  Nebraska 
judgment  by  a  different  Christian  name  than  the  one  used 
in  this  action ;  and  (3)  that  when  that  action  was  commenced 
the  defendant  Stiles  was  a  nonresident  of  the  state  of  Ne- 
braska and  jurisdiction  of  him  could  not  be  obtained  in  that 
state,  and  that  such  a  case  is  a  recognized  exception  to  the 
rule  applied  by  the  court 

1.  The  return  of  the  sheriff  upon  the  summons  in  the  Ne- 
braska suit  is  to  the  effect  that  the  summons  vras  served 
upon  James  D.  Myers  on  May  1, 1893,  and  upon  James 
Myers  on  May  2, 1893,  by  delivering  to  and  leaving  with 
them  a  certified  copy  thereof.  The  criticism  of  the  return 
is  that  it  fails  to  show  that  a  eopy  was  delivered  to  each  of 
such  defendants.  It  is  a  question  of  what  the  whole  return 
fairly  means,  as  applied  to  this  one  thought.  Does  it  fairly 
import  that  a  copy  was  delivered  to  each?    The  sheriff  says 
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that  he  served  it  upon  James  D.  Myers  on  May  1st.  He  did 
not  serve  it  unless  he  delivered  a  copy  personally.  R.  S. 
seo.  2636,  subd.  4.  He  says  that  he  served  it  upon  James 
Myers  on  the  2d  of  May.  Unless  he  delivered  a  copy  to 
James  Myers  he  did  not  and  could  not  have  served  it  upon 
him.  The  sheriff  further  describes  the  manner  of  service  as 
"by  delivering  to  and  leaving  with"  the  said  James  D. 
Myers  and  James  Myers  "  a  certified  copy,"  etc.  It  seems 
clear  that  the  whole  return,  taken  together,  clearly  imports 
that  a  copy  was  delivered  to  each  defendant.  That  is  suffi- 
cient. Practical  certainty  is  all  that  can  be  required  in  such 
matters. 

2.  It  can  make  no  difference  with  the  liability  of  the  de- 
fendant Stiles  in  this  action  by  what  name  the  defendant 
Martin  was  attempted  to  be  sued  in  the  Nebraska  court,  or 
whether  he  was  made  a  party^  defendant  at  all.  It  is  not 
questioned  that  the  obligation  on  which  that  judgment  was 
obtained  is  the  same  joint  obligation  upon  which  this  suit 
against  Stiles  is  based.  The  judgment  would  not  be  void 
as  against  Martin  merely  for  such  a  mistake  in  his  name, 
and  such  a  mistake  could  have  no  possible  effect  upon  the 
rights  or  liabilities  of  Stiles. 

3.  It  is  not  doubted  that,  if  the  defendant  Stiles  was  in 
truth  not  a  resident  of  Nebraska  nor  so  situated  as  that  serv- 
ice upon  him  in  that  state  could  be  had,  then  his  case  is  not 
within  the  rule  upon  which  the  court  has  decided  it.  In 
such  a  case  the  rule  has  no  application.  15  Am.  &  Eng. 
Ency.  of  Law,  345,  and  cases  cited  in  note  2.  But,  in  truth, 
there  is  nothing  found  in  the  record  to  show  that  the  de- 
fendant Stiles  was  a  nonresident  of  the  state  of  Nebraska. 
He  had  recently  been  engaged  in  business  there.  It  does 
appear,  by  the  sheriff's  return,  that  he  was  "not  found"  in 
Gage  county.  That  is  all.  Doubtless,  the  burden  of  show- 
ing that  the  case  is  within  the  exception  and  without  the 
rule  is  upon  the  party  who  asserts  such  exception. 

By  the  Court —  The  motion  for  a  rehearing  is  denied. 
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Manistee  Ikon  Works  Company,  Appellant,  vs.  Shores  Lum- 
ber Company,  Respondent. 

November  29, 1895 —January  7, 1896. 

Contracts:  Construction:  Supplementary  oral  agreement:  What  things 
are  implied:  Work  on  barge:  Delivery  to  contractor  in  suitable  con- 
dition: Compounding  engine:  M  Necessary  connections:1'  Court  and 
jury:  Penalty  or  liquidated  damages? 

1.  A  written  contract  for  the  doing  of  work  upon  a  steam  barge  within 

a  specified  time  might  be  supplemented  by  a  subsequent  oral  agree- 
ment as  to  the  time  when  the  barge  should  be  delivered  to  the 
contractor. 

2.  A  contract  must  be  construed  as  if  those  terms  which  the  law  will 

imply  were  expressly  introduced  into  it 

3.  Plaintiff  having  contracted  to  do  certain  work  at  Sheboygan  on  de- 

fendant's steam  barge,  then  lying  at  Chicago,  and  defendant  being 
bound  to  deliver  the  barge  at  Sheboygan,  it  is  fairly  to  be  implied 
-  that  the  barge  was  to  be  delivered  there  in  a  reasonably  suitable 
condition  to  enable  plaintiff  to  perform  the  contract 

4.  Whether  a  valve-stem  guide  which  was  a  part  of  the  low-pressure 

engine  already  in  a  barge  was  within  the  terms  of  a  contract  to 
compound  the  engine  and,  among  other  things,  "  to  make  new 
valve  stems  and  necessary  connections  to  work  high-pressure 
valves,7'  so  that  the  contractor  was  bound  to  replace  it  with  a 
new  one,  is  held  upon  the  evidence  to  have  been  a  question  for  the 
jury. 

5.  In  a  contract  to  do  certain  work  upon  a  steam  barge  it  was  pro- 

vided that  the  contractor  should  pay  $50  per  day  for  each  day  the 
boat  was  delayed  after  a  certain  date,  and  that  "as  regards  the 
date  of  finishing  and  fine "  the  contract  should  include  certain 
things.  It  appeared  that  $50  was  about  the  value  of  the  use  of  the 
barge  per  day.  Held,  that  the  provision  was  one  for  the  payment 
of  liquidated  damages  and  not  of  a  penalty. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  K.  Parish,  Circuit  Judge.    Reversed. 

The  plaintiff  brought  this  action  against  the  defendant  to 
recover  a  balance  of  $2,030.45,  and  interest  from  May  15, 
1893,  alleged  to  be  due  under  a  written  contract  between 
the  parties,  and  for  extra  work  and  materials. 
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By  the  contract  made  December  29, 1892,  the  plaintiff 
agreed  to  make  and  compound  a  certain  marine  engine,  and 
to  build  and  maufacture  for  it  a  certain  marine  fire  box 
boiler,  and  put  the  same  on  the  foundation  in  the  defendant's 
steam  barge,  D.  W.  Powers,  at  Sheboygan,  Wis.,  according 
to  certain  specifications,  to  pass  inspection  for  140  pounds 
steam,  and  "  do  any  other  work  not  mentioned  which  would 
properly  come  in  putting  new  boiler  in  boat ; "  and,  among 
other  things,  **  to  make  new  valve  stems  and  necessary  con- 
nections to  work  high-pressure  valves,  refit  old  link  and  ec- 
centric rods,  necessary  drain  cocks  and  pipes  for  cylinders, 
new  high-pressure  exhaust  pipe,  refit  present  steam  pipe," 
etc.,  "  in  fact,  all  pipes  from  boiler  to  engine  that  have  to  be 
changed  on  account  of  new  boiler  and  engine,  and  one  ex- 
haust shifter,"  for  the  sum  of  $6,340,  "  to  have  all  finished 
by  April  15, 1893,  and  to  have  all  machinery  in  boat  so  that 
carpenters  can  complete  cabins  by  April  1,  1893.  All  work 
to  be  done  in  a  good  and  workmanlike  manner.  In  case  all 
work  is  not  finished  by  April  15,  1893,  [the  plaintiff]  to  pay 
$50  per  day  for  each  day  the  boat  is  delayed ; "  and  that, 
"as  regards  the  date  of  finishing  and^^,  this  contract  is 
made  to  include  the  work  of  compounding  the  engine  as 
well." 

The  defendant,  it  was  alleged,  agreed  to  deliver  the  said 
barge  in  the  city  of  Sheboygan  to  the  plaintiff  January  4, 
1893,  in  such  condition  that  it  would  not  be  delayed  in  the 
performance  of  its  said  contract.  The  plaintiff  claimed  that 
it  was  delayed  in  the  performance  of  its  contract  by  the  fail- 
ure of  the  defendant  to  deliver  the  barge  at  the  time  afore- 
said ;  and  that  it  was  not  delivered  until  about  the  middle 
of  January,  1893,  in  a  leaky  and  unseaworthy  condition,  a 
great  quantity  of  ice  and  water  being  in  the  hold  and  engine 
room,  making  it  impossible  for  the  plaintiff  to  obtain  the 
necessary  measurements  to  build  the  engine  and  boiler  speci- 
fied; and  that,  by  reason  of  such  delay  occasioned  by  the 
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act  of  the  defendant,  it  was  unable  to  complete  said  con- 
tract until  May  16,  1893,  whereby  the  plaintiff  was  occa- 
sioned expenses,  in  wages  of  employees  and  otherwise,  to 
the  amount  and  value  of  $100.    It  also  claimed  that  de- 
fendant was  indebted  to  it  for  taking  out  an  old  crank  shaft 
and  rod,  and  for  making  and  constructing  and  placing  in 
position  a  new  one  in  and  for  said  barge,  at  the  agreed  price 
and  value  of  $475,  which  was  completed  May  12, 1893;  and 
that  the  defendant  was  further  indebted  to  it  in  the  sum  of 
$115.45  for  extra  work  and  labor  and  materials  used  in  re- 
pairing and  putting  in  good  operating  shape  the  engines  and 
machinery  in  and  about  said  barge,  not  expressly  contracted 
for,  the  same  having  been  done  at  the  instance  and  request 
of  the  defendant, —  in  all,  amounting  to  the  sum  of  $7,030.45. 
Only  $5,000  of  this  amount  had  been  paid,  and  judgment 
was  claimed  for  $2,030.45,  with  interest  from  May  15,  1893. 
The  defendant  denied  the  principal  allegations  of  the  com- 
plaint as  to  performance,  and  alleged,  by  way  of  counter- 
claim, that  the  plaintiff  failed  and  neglected  to  perform  its 
contract  by  not  finishing  and  completing  the  work  by  April 
15, 1893 ;  that  the  work  was  not  completed  until  thirty-two 
days  thereafter,  May  18, 1893,  whereby  the  defendant  suf- 
fered damages  in  the  sum  of  $1,600,  at  $50  per  day  that  said 
boat  was  delayed ;  further,  that  it  was  delayed  four  days 
more  at  Charlevoix  before  being  delivered  to  the  defendant, 
to  its  damage  of  $200,  and  also  one  day  at  Detour,  to  its 
damage  in  the  sum  of  $50.    For  a  further  and  separate  coun- 
terclaim, defendant  claimed  that  plaintiff  was  indebted  to ' 
it  in  the  sum  of  $100,  paid  by  the  defendant  for  a  tug  to  get 
the  said  boat  off  St.  Martin's  Reef ,  where  the  same  had  been 
run  ashore  through  the  failure  and  neglect  of  the  plaintiff 
to  perform  its  contract,  and  for  the  further  sum  of  $11,  for 
moneys  paid  by  the  defendant  at  the  special  instance  and 
request  of  the  plaintiff  in  moving  said  boat  to  the  railroad 
dock  at  Sheboygan,  and  pumping  up  its  boiler.    The  de- 
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fendant  alleged  a  further  counterclaim  for  the  failure  and 
neglect  of  the  plaintiff  to  perform  its  work  in  the  contract 
specified  in  a  good  and  workmanlike  manner,  to  its  damage 
in  the  sum  of  $2,500 ;  the  said  claims  amounting  in  all  to 
$±,461,  for  which  it  demanded  judgment. 

The  plaintiff  replied  to  said  counterclaims,  denying  the 
same,  and  alleging  that  it  was  delayed  in  the  commencement 
and  completion  of  the  said  contract  by  the  failure  and  neg- 
lect of  the  defendant  to  deliver  said  barge  at  the  time  it  was 
agreed  upon,  and  to  have  the  same  free  from  ice  and  water; 
that  defendant  delayed  the  same  a  long  time,  and,  when  de- 
livered, the  barge  was  so  filled  with  ice  and  water  that  plaint- 
iff was  put  to  great  expense  in  removing  the  same,  and  it 
was  thereby  delayed  in  the  completion  of  its  said  contract 
for  thirty-two  days,  so  that  the  defendant  became  indebted 
therefor  in  the  sum  of  $1,600,  being  $50  per  day ;  and  the 
plaintiff  alleged  that  the  contract  was  completed  and  ac- 
cepted May  16,  1893. 

There  was  a  special  verdict,  in  substance  as  follows :  (1)  The 
contract  price  for  doing  the  work  provided  for  in  the  con- 
tract was  $6,340.  (2)  The  agreed  price  for  removing  the 
old  crank  shaft  and  rod,  and  placing  new  one  in  the  barge 
mentioned,  was  $475.  (3)  There  had  been  paid  on  said  con- 
tract by  plaintiff  to  defendant  $5,000.  (4)  The  plaintiff  knew 
the  condition  that  said  barge  was  in  at  the  time  of  making 
said  contract.  (5)  The  defendant  did  not  deliver  the  barge 
at  Sheboygan  in  a  reasonably  good  condition.  (6)  The  de- 
fendant did  not  deliver  said  barge  at  Sheboygan  within  a 
reasonable  time  after  the  contract  was  made.  (7)  The  plaint- 
iff was  delayed  by  reason  of  defendant's  delivering  the  barge 
in  such  bad  condition  twenty  days.  (8)  It  was  not  any  part 
of  plaintiff's  contract  to  put  in  valve-stem  guide  which  broke 
soon  after  said  barge  left  Sheboygan.  (9)  Said  barge  was 
necessarily  delayed  by  the  breaking  of  said  valve-stem  guide 
four  days.  (10)  The  reasonable  value  of  the  use  of  said  barge, 
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-with  her  orew  and  equipment,  was  $100  per  day.  (11)  Said 
barge  was  delayed  after  April  15, 1893,  at  Sheboygan,  by 
plaintiff's  failure  to  complete  said  work,  thirty-one  days. 
(12)  The  reasonable  value  of  said  barge  per  day  without  her 
erew  was  $40.50.  (13)  The  plaintiff  performed  its  part  of 
said  contract  in  a  good  and  workmanlike  manner.  (15)  The 
plaintiff's  extra  work  and  materials  were  reasonably  worth 
$88.05.  (16)  The  plaintiff  is  indebted  to  the  defendant  in 
the  sum  of  $6,  paid  by  it  at  plaintiff's  request  for  moving 
said  barge  to  the  railroad  dock  at  Sheboygan.  The  first 
three  findings  were  by  the  court. 

The  plaintiff  moved  for  judgment  upon  the  special  verdict 
for  $1,457.55,  with  interest  from  May  18,  1893 ;  that  is  to 
say:  For  the  contract  price,  $6,340;  for  removing  the  old 
crank  shaft  and  rod,  etc.,  $475 ;  and  for  extra  work,  $88.05, — 
amounting  to  $6,903.05;  deducting  $5,000  paid,  leaving  a 
balance  of  $1,903.05 ;  deducting,  also,  from  this  the  value  of 
the  barge  per  day,  at  $40.50,  for  eleven  days,  $445.50,  leav- 
ing the  said  sum  of  $1,457.55.  The  defendant  at  the  same 
time  moved  that  findings  Nos.  5  and  7  be  stricken  out  for 
immateriality,  and  that  the  eighth  finding  be  stricken  out 
and  answered  by  the  court,  on  the  ground  that  it  involved  a 
question  of  law  for  the  court  and  not  of  fact  for  the  jury. 
The  defendant  also  moved  the  court  for  a  judgment  on  such 
verdict  in  favor  of  the  defendant,  and  against  the  plaintiff, 
for  $19.42,  with  costs,  etc.  The  court  struck  out  findings 
Nos.  5  and  7  as  immaterial  and  irrelevant,  and  changed  the 
eighth  answer  from  a  negative  answer  to  an  affirmative  one, 
and  changed  the  twelfth  finding  from  $40.50  to  $50,  for  the 
reason  that,  under  the  contract  and  the  undisputed  evidence, 
such  should  have  been  the  findings.  The  court  made  an 
order  sustaining  the  defendant's  motion,  and  for  judgment 
in  its  favor  for  $19.42  for  which  judgment  was  given  against 
the  plaintiff,  with  costs,  etc.  From  this  judgment  the  plaint- 
iff appealed. 
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For  the  appellant  there  was  a  brief  by  Lamorevx,  Qlea- 
son,  Shea  &  Wright,  attorneys,  and  Smurthwaite  <&  Fowler, 
of  counsel,  and  oral  argument  by  E.  F.  Oleason.  They  ar- 
gued, among  other  things,  that  the  $50  "fine"  for  each 
day's  delay  could  not  be  upheld  as  liquidated  damages.  It 
was  a  penalty  pure  and  simple,  not  only  as  a  matter  of  law 
but  made  so  by  the  express  terms  of  the  contract,  and  there- 
fore for  any  delay,  if  there  was  any,  caused  by  the  plaintiffs 
negligence  the  defendant  could  only  recover  the  actual  dam- 
ages sustained,  and  in  this  case  that  would  be  a  fair  rental 
value  of  the  boat  unequipped.  Pierce  v.  Jung,  10  "Wis.  30; 
Fitzpatriek  v.  Cottingham,  14  id.  219 ;  Laubenheiiner  v.  Mann, 
19  id.  519;  Yenner  v.  Hammond,  36  id.  277;  Lyman  v.  Bab- 
cock,  40  id.  503 ;  DuUaghan  v.  Fitch,  42  id.  679 ;  1  Suth.  Dam. 
478, 489 ;  Cohoell  v.  Lawrence,  38  N.  Y.  71 ;  Hill  v.  Lawrence, 
109  Ind.  564;  Brown  v.  Foster,  51  Pa.  St.  165;  BrovmeU  d> 
Co.  v.  Chapman,  84  Iowa,  504. 

For  the  respondent  there  was  a  brief  by  Sanborn,  Dufur 
c&  CKeefe,  and  oral  argument  by  A.  W.  Sanborn.  They 
contended,  inter  alia,  that  it  is  evident  from  the  whole  con- 
tract and  surrounding  circumstances  that  this  was  no  fine 
or  penalty.  It  was  an  agreement  as  to  the  rental  value  of 
the  boat,  made  as  much  for  the  protection  of  the  plaintiff  as 
for  the  defendant.  It  was  clearly  the  intent  of  the  parties 
to  fix  this  sum  as  liquidated  damages,  and  the  use  of  the 
word  "  fine  "  as  it  is  used  in  the  contract'  is  of  but  little  force 
in  determining  its  meaning.  Yenner  v.  Hammond,  36  Wis. 
282;  Lyman  v.  Babcock,  40  id.  517;  HaU  v.  Crowley,  5  Allen, 
304;  FoUom  v,  McDonough,  6  Cush.  208;  Ward  v.  Hudson 
River  B.  Co.  5  N.  Y.  Supp.  319,  125  K  Y.  230;  Warrdl  v. 
McClinaghan,  5  Strob.  115;  Curtis  v.  Brewer,  17  Pick.  513. 
See,  also,  Harmony  v.  Bingham,  12  N.  Y.  100;  Young  v. 
White,  5  Watts,  460;  Sanford  v.  First  Nat.  Bank,  63  N.  W. 
Rep.  459;  Standard  B.  F.  Co.  v.  Breed,  163  Mass.  10;  De 
Grqtf,  V.  &  Co.  v.  Wickham,  89  Iowa,  720;  Monmouth  P. 
Asso.  v.  Wattis  I.  Works,  55  N.  J.  Law,  132. 
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Pinney,  J.    1.  At  the  time  the  contract  was  made  the 
barge  was  lying  at  Chicago  in  a  leaky  condition  and  had 
considerable  water  in  its  hold  covered  with  thin  ice.    The 
work  contracted  for  was  to  be  done  at  Sheboygan,  to  which 
place,  it  is  conceded,  the  defendant  was  to  take  the  barge; 
and,  in  the  absence  of  any  special  agreement,  it  may  be  as- 
sumed that  it  was  the  duty  of  the  defendant  to  deliver  it  at 
the  latter  place  within  a  reasonable  time,  for  that  purpose. 
There  was  evidence  tending  to  show  that  the  parties  made 
a  subsequent  agreement  by  parol,  as  they  might  do,  as  to  the 
time  of  delivery.    Bwnnon  v.  C.  Aultman  &  Co.  80  Wis.  307. 
The  plaintiif  contends  that  it  was  to  be  delivered  within  a 
day  or  two  after  January  1st,  and  the  defendant  that  it  was 
to  be  delivered  any  time  within  two  weeks  thereafter,  and 
there  was  evidence  justifying  the  submission  of  the  question 
of  time  of  delivery,  in  this  view,  to  the  jury.    But  the  atten- 
tion of  the  court  does  not  appear  to  have  been  called  to  the 
question,  and  it  instructed  the  jury  that  "  it  was  the  duty  of 
the  defendant  to  deliver  the  barge  at  Sheboygan  within  a 
reasonable  time  and  in  a  suitable  condition,  all  things  con- 
sidered, for  plaintiff  to  prosecute  its  work  without  unneces- 
sary delay."    The  plaintiffs  agent  saw  the  barge  at  Chicago 
when  the  contract  was  made,  and  knew  its  situation  and 
condition,  and  it  appears  that  at  that  time  the  making  of 
proper  measurements  essential  to  the  projected  work  was 
very  difficult,  and  in  fact  impracticable.    The  barge  reached 
Sheboygan  about  the  9th  of  January;  and  the  evidence 
tended  to  show  that  it  was  then  pretty  well  filled  with  ice 
and  water,  its  leakage  was  much  increased,  and  that  there 
was  sixteen  inches  or  more  of  ice  above  the  crank  shaft; 
that  the  principal  measurements  could  not  be  made  until  it 
was  put  in  the  dry  dock,  and  the  ice  and  water  removed; 
and  that,  for  various  reasons,  it  did  not  get  into  the  dry  dock, 
where  considerable  work  was  to  be  done  on  it  in  building 
over  and  repairing  the  hull  and  other  portions,  until  about 
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thirty-five  days  after  its  arrival.  It  appeared  that  the  de- 
fendant, on  the  same  day,  and  before  it  made  the  contract 
with  the  plaintiff,  made  a  contract  for  rebuilding  in  part 
and  repairing  the  hull  and  other  parts  of  the  barge,  with 
Eieboldt,  Woiter  &  Co.,  of  Sheboygan,  ship  carpenters  and 
builders,  who  had  the  only  dry  dock  at  that  place,  for  $4,200 ; 
and  that  the  plaintiff's  agent,  when  he  made  the  contract  in 
suit,  knew  of  that  contract,  and,  by  one  of  its  provisions, 
Eieboldt,  Wolter  &  Co.  were  to  dry  dock  the  barge;  and 
the  oontraot  in  suit  provided  that  the  plaintiff  was  "  to  have 
all  machinery  in  boat,  so  that  carpenters  can  complete  cab- 
ins by  April  1, 1893." 

What  is  implied  in  an  express  contract  is  as  much  a  part 
of  it  as  what  is  expressed.  It  is  a  well-known  rule  of  law 
that  every  contract  must  be  construed  as  if  those  terms 
which  the  law  will  imply  were  expressly  introduced  into  it 
(Whincup  v.  Hughes,  L.  E.  6  C.  P.  78,  84;  Donahoe  v.  Ket- 
teU,  1  Cliff.  144;  U.  &  v.  Babbit,  1  Black,  61);  that,  where 
a  contract  is  so  framed  that  it  binds  the  party  contracting 
to  do  the  act,  it  will  imply  a  correlative  obligation  on  the 
party  to  do  what  is  neoessary  on  his  part  to  enable  the 
party  so  contracting  to  fulfill  his  part  of  the  contract  (Hud- 
son Canal  Co.  v.  Pennsylvania  Coal  Co.  8  Wall.  288;  Church- 
ward v.  Reg.  L.  E.  1  Q.  B.  195 ;  Currier  v.  B.  &  2£.  Bail- 
road,  34  N  H.  498). 

The  defendant  was  bound,  as  we  have  seen,  to  deliver  the 
barge  at  Sheboygan,  so  that  the  work  contracted  for  by  the 
plaintiff  could  be  there  performed ;  and  we  think  it  is  fairly  to 
be  implied  that  the  barge  should  be  delivered  there  in  a  rea- 
sonably suitable  condition  to  enable  the  plaintiff  to  perform 
its  contract,  and  that  the  charge  of  the  circuit  judge  in  this 
respect  was  correct.  If  the  barge  had  been  sunk  in  the 
river  at  Chicago  at  the  time  the  contract  was  made,  or  had 
sunk  in  the  harbor  at  Sheboygan  after  its  arrival,  it  could 
not,  we  think,  be  maintained  that  the  plaintiff  would  be 
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bound  to  raise  it,  in  either  case,  and  put  it  in  such  a  situa- 
tion that  the  performance  of  its  contract  would  have  been 
practicable;  and  the  like  conclusion  follows  from  the  act- 
ual circumstances  of  the  present  case.  The  plaintiff  ought 
not  to  be  charged,  as  it  was  by  the  judgment,  with  the  con- 
sequences of  delay  in  performing  the  contract  for  which  the 
defendant  was  responsible.  In  Churchward  v.  JReg.,  supra, 
Cockburn,  0.  J.,  said  that,  "  in  all  these  instances  where  a 
contract  is  silent,  the  court  or  jury  who  are  called  upon  to 
imply  an  obligation  on  the  other  side  which  does  not  ap- 
pear in  the  terms  of  the  contract  must  take  great  care  that 
they  do  not  make  the  contract  speak  where  it  was  inten- 
tionally silent,  and,  above  all,  that  they  do  not  make  it  speak 
entirely  contrary  to  what,  as  may  be  gathered  from  the 
whole  terms  and  tenor  of  the  contract,  was  the  intention  of 
the  parties.  This  I  take  to  be  a  sound  and  safe  rule  of  con- 
struction with  regard  to  implied  covenants  and  agreements, 
which  are  not  expressed  in  the  contract"  It  was  provided 
in  the  contract  that  the  work  was  to  be  done  at  Sheboygan, 
and  it  was  conceded  that  it  was  the  duty  of  the  defendant 
to  take  the  barge  to  that  place,  although  the  contract  was 
entirely  silent  on  that  point;  and  we  consider  the  implica- 
tion is  equally  clear  that  it  was  the  duty  of  the  defendant 
to  deliver  or  place  it  there  in  a  reasonably  suitable  situation 
or  condition  to  enable  the  plaintiff  to  perform  its  contract. 
The  sixth  question  should  have  been  framed,  in  respect  to 
the  time  of  the  delivery  of  the  barge,  as  above  indicated, 
and  the  seventh,  as  framed,  was  substantially  correct.  It 
should  be  left  to  the  jury,  in  substance,  to  find  how  long 
the  plaintiff  was  delayed  by  reason  of  the  failure  of  the 
defendant  to  deliver  the  barge  at  Sheboygan  in  a  reasonably 
proper  condition  to  enable  it  to  perform  its  contract.  The 
questions  above  indicated  are  material,  and  there  was  evi- 
dence which  required  them  to  go  to  the  jury,  although 
much  of  it  was  erroneously  excluded.    The  court  erred  in 
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setting  aside  the  fifth  and  seventh  findings,  and  by  treating 
them  as  immaterial,  and  thus  allowing  the  defendant  dam- 
ages for  the  entire  delay  of  thirty-one  days  in  performing 
the  plaintiff's  contract. 

2.  The  jury  found  in  the  negative  upon  the  question 
whether  the  putting  in  of  the  "  valve-stem  guide,"  which 
broke  soon  after  the  barge  left  Sheboygan,  was  a  part  of  the 
plaintiff's  contract;  but  the  court  struck  out  this  finding 
and  substituted  an  affirmative  one  in  its  place.  The  barge 
had  a  low-pressure  engine,  and  the  defendant  wanted'  it  made 
both  high  and  low  pressure, —  compounded;  and  the  work 
of  doing  this  required  the  construction  of  the  high-pressure 
parts,  and  attaching  them  above-  and  to  the  low-pressure 
machinery  already  in  the  barge.  It  would  seem  from  the 
evidence  that  the  valve-stem  guide  in  question  was  a  part  of 
the  low-pressure  engine,  and  that  all  the  work  in  compound- 
ing the  engine  was  above  it.  The  contract  does  not  call  for 
the  construction  of  a  valve-stem  guide,  unless  it  comes  within 
the  terms  of  "  necessary  connections  to  work  high-pressure 
valves."  The  valve-stem  guide  that  broke  belonged  to  and 
had  been  used  in  the  low-pressure  engine,  and  it  became 
also  a  necessary  device  in  working  the  new  or  high-pressure 
engine;  but  whether  it  was  a  necessary  connection  to  work 
the  high-pressure  engine  which  the  contract  required  should 
be  replaced  by  a  new  one  by  the  plaintiff  is  not  so  entirely 
clear  as  to  make  the  question  one  of  law  for  the  court.  The 
valve-stem  guide  appears  to  be  near  the  bottom  of  the  old 
or  low-pressure  engine,  and  the  valve-stem  rod  of  the  new 
high-pressure  engine  is,  in  fact,  connected  with  it  by  a  block 
or  link  near  the  connection  of  the  old  with  the  new  engine, 
and  it  is  claimed  that  this  link  or  block  was  the  only  connec- 
tion required  of  them  by  the  contract  While  the  valve-stem 
guide  was  essential  to  the  use  of  the  old  engine  by  itself, 
and  when  the  new  engine  was  built  and  the  valve  rods  thus 
connected  it  became  a  device  for  the  operation  of  the  new 
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engine,  still  it  does  not  therefore  follow  that  it  was  a  "  nec- 
essary connection,"  which  the  plaintiff  was  required  by  th<k 
contract  to  make  new.  The  evidence  is  not  entirely  clear 
upon  the  subject,  and  the  meaning  of  the  contract  in  this 
respect  is,  under  these  circumstances,  a  question  for  the  jury, 
depending  upon  the  evidence  of  machinists  and  experts.  The 
court  therefore  erred  in  thus  changing  the  verdict.  Skeehy 
v.  Duffy ^  89  Wis.  6;  Menominee  River  8.  <b  D.  Co.  v.  M.  dk 
N.  R.  Co,  91  Wis.  447.  The  delay  of  four  days  of  the  boat, 
crew,  etc.,  charged  against  the  plaintiff,  at  the  rate  of  $100 
per  day,  was  occasioned  by  the  breaking  of  the  old  valve- 
stem  guide,  for  which  it  does  not  appear  that  the  plaintiff 
was  in  any  way  responsible.  This  erroneous  charge  of  $400 
results  from  the  ruling  of  court  that,  as  a  matter  of  law,  the 
plaintiff  was  bound  by  the  contract  to  have  constructed  a 
new  valve-stem  guide. 

3.  The  stipulation  in  the  contract  for  the  payment  of  $50 
per  day  for  each  day  the  use  of  the  boat  was  delayed  by 
failure  of  the  plaintiff  to  finish  its  work,  denominated  a 
"fine"  in  a  subsequent  provision  of  the  contract,  is,  we 
think,  a  stipulation  for  the  payment  of  liquidated  damages, 
and  is  not  a  penalty,  under  which  the  fair  rental  value  per 
diem  of  the  barge  without  its  crew  would  become  a  matter 
of  proof.  We  think  the  force  of  the  word  "fine "  is  over- 
borne by  the  general  purport  of  the  contract  and  its  subject- 
matter.  The  evidence  shows  that  the  use  of  the  barge  per 
diem  during  the  season  of  navigation  was  not  disproportion- 
ate-to  the  sum  agreed  on,  but  was  about  $50  per  day ;  and, 
although  called  a  "  fine,"  the  parties  seem  to  have  agreed 
upon  this  compensation  for  each  day's  delay,  to  obviate  the 
necessity  or  difficulty  of  proof.  The  sum  is  really  named 
as  compensation  for  each  day's  failure  of  the  plaintiff  to 
complete  an  entire  job,  and  the  case  falls  within  the  rule 
stated  in  Yenner  v.  Hammond,  36  Wis.  277;  Zyman  v.  Bath 
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cocky  40  Wis.  517;  Curtis  v.  Brewer,  17  Pick.  513;  Ball  v. 
Crowley,  5  Allen,  304;   Young  v.  White,  5  Watts,  460. 

For  these  reasons  the  judgment  of  the  circuit  court  is 
erroneous. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


«    asl      Kyes,. Assignee,  Appellant,  vs.  The  Mereill  Furniture  Com- 
pany and  others,  Respondents. 

December  3, 1895 —January  7, 1896. 

(1)  Mistake  of  law:  Pleading.    (2)  Voluntary  assignment:  Conveyance 
by  assignee:  Action  by  creditor  to  set  it  aside. 

1.  A  complaint  alleging  that  a  conveyance  to  mortgagees  in  satisfac- 

tion of  the  mortgage  debts  was  made  upon  the  mistaken  belief 
that  the  mortgages  and  the  notes  secured  thereby  were  valid, 
shows  merely  a  mistake  of  law,  against  which  equity  will  not  re- 
lieve. 

2.  Sec  16986,  S.  &  B.  Ann.  Stats,  (providing  that  in  certain  cases,  where 

an  assignee  for  the  benefit  of  creditors  fails  to  bring  an  action  to 
set  aside  a  fraudulent  conveyance  by  his  assignor,  a  creditor  may 
bring  the  action  in  the  name  of  the  assignee),  does  not  authorize 
an  action  to  be  brought  by  a  creditor  in  the  name  of  the  assignee 
to  set  aside  a  conveyance  made  by  the  assignee  himself. 

Appeal  from  an  order  of  the  circuit  court  for  Lincoln 
county:  Chas.  V.  Bardeen,  Circuit  Judgq.    Affirmed.    * 

The  complaint  alleges  that  the  defendant  the  Merrill  Fwr- 
niture  Comj>aivy  is  a  domestic  corporation;  that  on  Novem- 
ber 7, 1893,  it  made  a  voluntary  assignment  for  the  benefit 
of  its  creditors  to  the  plaintiff;  that  previously  to  the  mak- 
ing of  such  assignment,  on  June  1, 1893,  the  officers  of  the 
corporation  had  executed,  in  the  name  of  the  corporation, 
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four  several  mortgages,  to  secure  several  tonajide  debts,  ag- 
gregating nearly  $8,000,  due  to  several  of  its  creditors,  upon 
its  factory  and  real  estate,  of  the  value  of  $15,000;  that  this 
comprised  the  major  part  of  the  property, — all  except  its 
stock  of  furniture  then  on  hand  and  its  book  accounts,  which 
were  afterwards  sold  by  the  assignee  for  $2,000;  that  the 
mortgages  were  executed  by  the  president  and  secretary  of 
the  corporation,  who  were  its  only  stockholders  and  direct- 
ors, without  any  previous  resolution  of  the  directors  author- 
izing their  execution ;  that  the  corporation  was  then  insolvent 
^.nd  had  practically  ceased  from  doing  business,  all  of  which 
was  known  to  the  mortgagees;  that  the  mortgages  were 
duly  recorded;  that  the  mortgagees  duly  proved  their  claims 
in  the  assignment  proceedings ;  that  the  assignee  subsequently 
made  an  arrangement  or  compromise  with  the  mortgagees, 
whereby  the  mortgaged  premises  were  conveyed  to  their 
trustee  in  full  satisfaction  of  their  debts,  and  the  mortgages 
were  satisfied;  that  this  conveyance  to  the  mortgagees  was 
made  by  the  assignee  under  a  mistake,  believing  that  the 
mortgages  and  the  notes  secured  thereby  were  valid  securi- 
ties. 

The  Packard  Machinery  Company  is  a  judgment  creditor 
of  the  defendant  corporation,  wholly  unsecured,  who  is  ag- 
grieved by  the  disposition  which  the  assignee  made  of  the 
mortgaged  property.  It  prosecutes  this  action,  in  the  as- 
signee's name,  for  its  own  benefit  and  for  the  benefit  of  all 
other  creditors  of  the  defendant  corporation  who  are  in  like 
situation.  The  other  defendants  are  the  mortgagees  in  the 
several  mortgages.  The  complaint  demands  a  judgment  va- 
cating and  setting  aside  the  several  notes  and  mortgages 
and  the  assignee's  conveyance  of  the  mortgaged  premises. 

The  defendants  demurred  to  the  complaint.  The  court 
sustained  the  demurrer.    The  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  O'Neill  &  Marshy 
and  oral  argument  by  James  CPIfeill. 
Vol*  92—8 
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For  the  respondents  Hoffman  and  others  there  was  a  brief 
by  Curtis  &Reid;  for  the  respondents  J.  P.  Weiss  and  T.  J. 
Weiss  there  was  a  brief  by  Robinson  &  Geiger;  and  the  cause 
was  argued  orally  by  A.  H.  ReicL 

Newman,  J.  It  may  be,  probably  is,  the  law  that  an  as- 
signee for  the  benefit  of  creditors  may  maintain  an  action  in 
equity  to  set  aside  a  settlement  with  or  conveyance  to  a 
creditor  which  has  been  induced  by  fraud  or  by  a  mistake 
of  fact.  In  such  a  transaction  the  assignee  represents  the 
assignor  and  not  the  creditor,  and  is  in  law  the  owner  of  the 
estate  which  has  been  impaired  by  the  fraud  or  mistake. 
Probably,  in  such  a  case,  the  circuit  court  could  require  the 
assignee,  in  the  interest  of  creditors,  to  bring  such  an  action ; 
for  the  circuit  court  is  endowed  with  great  power  over  the 
administration  of  estates  in  the  hands  of  assignees  for  the 
benefit  of  creditors.  But  in  such  a  case  it  should,  doubtless, 
be  made  to  appear  by  the  complaint  that  the  settlement  or 
conveyance  was  induced  by  a  mistake  of  fact,  as  distin- 
guished from  a  mistake  of  law;  for  equity  does  not  relieve 
against  mistakes  merely  of  law.  Every  party  must  act  upon 
his  own  opinion  of  the  law,  at  his  peril.  The  complaint  in 
fact  avers  that  "  such  conveyance  was  made  upon  the  mis- 
taken belief  on  the  part  of  this  plaintiff  [the  assignee]  that 
said  notes  and  mortgages  were  valid  securities."  Whether 
they  were  valid  securities  is  a  question  of  law,  arising,  in- 
deed, upon  the  facts,  but  still  a  question  of  law.  There  is 
no  averment  that  the  assignee  was  ignorant  or  mistaken  as 
to  the  facts  upon  which  this  question  arose.  So  the  com- 
plaint fails  to  state  a  cause  of  action  in  favor  of  the  assignee. 
Indeed,  no  such  cause  was  intended,  but  rather  a  cause  of 
action  in  favor  of  creditors  was  intended. 

It  may  be,  probably  is,  the  law  that  a  judgment  creditor 
of  the  assignor  may  maintain  an  action  in  a  proper  case  in 
a  court  of  equity,  on  his  own  behalf  and  on  behalf  of  all 
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others  in  like  situation,  to  avoid  or  set  aside  a  settlement  or 
conveyance  made  by  the  assignee  in  fraud  of  the  rights  of 
creditors,  or  under  a  mistake  of  fact,  to  their  injury.  But 
this  complaint  alleges  no  fraud  or  mistake  of  fact,  so  does 
not  state  a  cause  of  action  under  this  head. 

But  this  action  was  brought  on  a  theory  entirely  different 
from  those  mentioned.  It  is  that  the  assignee  has  the  same 
right  to  maintain  an  action  to  set  aside  his  own  conveyance, 
made  in  administering  the  estate,  as  is  given  him  by  statute 
to  maintain  actions  to  set  aside  conveyances  by  his  assignor, 
made  in  fraud  of  creditors,  before  the  assignment  was  made. 
Before  the  statute,  the  assignee  represented  the  assignor 
only.  Hawks  v.  Pritelaff,  51  Wis.  160.  He  could  maintain 
no  action  to  set  aside  the  assignor's  conveyances  in  fraud  of 
creditors.  The  statute  makes  him  "  the  representative  of 
creditors  in  respect  to  all  fraudulent  transfers  of  property  by 
the  assignor,  and  gives  him  the  right  to  maintain  actions  to 
avoid  the  same."  S.  &  B.  Ann.  Stats,  sec.  1702a/  Vernon 
v.  Upson,  60  Wis.  418;  Charles  Baunibach  Co.  v.  Miller,  67 
Wis.  449.  But  his  capacity  to  represent  creditors  is  limited 
to  the  maintenance  of  actions  to  set  aside  the  conveyances 
of  his  assignor,  by  the  terms  of  the  statute  itself.  He  can 
bring  no  action  which  the  statute  does  not,  in  terms  or  by 
necessary  implication,  authorize. 

The  statute  provides  (S.  &  B.  Ann.  Stats,  sec.  1693J)  that 
in  certain  cases,  where  the  assignee  fails  to  bring  an  action 
to  set  aside  some  fraudulent  conveyance  of  the  assignor,  a 
creditor  may  bring  the  action  in  the  name  of  the  assignee, 
and  it  is  the  theory  of  the  plaintiff  that  this  action  is  within 
the  provision  of  this  section.  But  this  provision  plainly  re- 
lates only  to  such  actions  as  the  assignee  is  authorized  to 
bring  in  the  right  of  creditors.  The  statute  itself  limits  this 
right  of  the  assignee  to  bring  actions  to  set  aside  convey- 
ances to  such  transfers  as  have  been  made  by  the  assignor 
and  before  assignment.    This  is  true,  also,  of  the  actions 
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authorized  by  S.  <fc  B.  Ann.  Stats,  sec.  169&*.  It  does  not 
authorize  an  action  to  be  brought  by  a  creditor,  in  the  name 
of  the  assignee,  to  set  aside  a  conveyance  made  by  the  as- 
signee himself. 

Valley  Z.  Co.  v.  Hbgan,  85  Wis.  366,  is  in  no  respect  at 
variance  with  what  is  said  above.  That  was  an  action  to 
set  aside  a  transfer  made  by  the  assignor  before  the  assign- 
ment, and  is  within  the  very  words  of  the  provision  of  S.  &  B. 
Ann.  Stats,  sec.  1702a. 

In  no  view  which  seems  tenable  can  the  complaint  be  said 
to  state  a  cause  of  action. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 


The  Fiest  National  Bank  of  Black  Eiver  Falls,  Eespond- 
ent,  vs.  Jones,  imp.,  Appellant. 

December  17, 1895— January  7, 1896. 

Promissory  notes:  Suretyship:  Extension  of  time  for  payment 

t.  An  extension  of  the  time  for  payment  of  a  renewal  note  without 
the  knowledge  or  consent  of  one  of  the  makers  does  not  discharge 
him,  although  he  was  merely  an  accommodation  maker  of  the 
original  note,  where  the  renewal  note  was  accepted  at  his  sole  re- 
quest and  for  his  accommodation  and  benefit  alone. 

$.  If,  after  learning  of  an  extension  of  the  time  for  payment  of  a  note, 
a  surety  recognizes  his  liability  thereon  by  giving  a  collateral  note 
for  the  debt  or  in  any  other  way  amounting  to  a  promise  to  pay 
the  same,  he  remains  liable  notwithstanding  such  extension. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jackson 
oounty :  Fbank  M.  Fish,  Judge.    Affirmed. 

Action  upon  a  note.  The  plaintiif,  owning  a  promissory 
judgment  note,  with  warrant  of  attorney  attached,  made  by 
Hugh  H.  Price  and  the  appellant,  Jones,  caused  judgment  to 
be  entered  on  cognovit,  against  both  makers,  April  10,  1895. 
Afterwards,  on  application  of  Jones,  the  judgment  as  to  him 
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was  opened,  and  by  leave  of  the  court  he  filed  a  separate  an- 
swer, stating — first,  that  he  was  an  accommodation  signer  of 
the  note,  with  the  knowledge  of  the  plaintiff,  and  that  the 
plaintiff  had  extended  the  time  of  payment  thereof  without 
his  knowledge  or  consent;  second,  that  he  had  been  induced 
to  sign  the  note  through  fraud  on  the  part  of  Price  and 
plaintiff,  in  representing  to  him  that  Price  was  solvent  and 
able  to  meet  the  same,  when  in  fact  Price  was  entirely  in- . 
solvent  at  the  time  of  the  making  of  the  note. 

It  appeared  on  the  trial  that  the  indebtedness  for  which 
the  note  was  given  was  originally  an  indebtedness  of  Hugh 
H.  Price,  and  that  appellant,  Jones,  was  originally  simply  a 
surety  for  such  indebtedness.  The  note  in  suit  was  for 
$3,500,  $3,000  of  which  was  borrowed  in  February,  1888, 
arid  $500  in  July,  1889.  The  notes  representing  these  two 
loans  were  all  signed  by  Price  and  Jones,  and  they  were  re- 
newed from  time  to  time  by  new  notes  for  sixty  or  ninety 
days,  down  to  January  10, 1893.  During  this  time,  Price 
was  president  of  the  plaintiff  bank,  until  January,  1891, 
when  he  was  succeeded  by  W.  T.  Murray;  and  Janes  was  a 
director  of  the  bank  continuously  from  1889  to  1894,  and 
was  an  active  member  of  the  examining  committee  of  the 
bank  during  the  year  1893.  The  last  renewal  before  the 
note  in  suit  was  the  note  of  January  10, 1893,  payable  sixty 
days  after  date.  It  was  not  paid  when  due,  and  was  held 
by  the  bank,  which  refused  to  renew  it  until  July  12,  1893, 
when  the  note  in  suit  was  given.  In  April,  May,  and  June, 
1893,  several  interviews  were  had  between  the  bank  officials 
and  Price  and  Jones  with  regard  to  Price's  financial  condi- 
tion, and  as  to  what  should  be  done  with  this  note;  but  the 
matter  remained  unsettled  until  July  12, 1893,  when  the  de- 
mand note  in  suit,  with  warrant  of  attorney  attached,  was 
given,  signed  by  Price  and  Jones.  There  was  testimony 
strongly  tending  to  show  that  Price  did  not  ask  for  or  desire 
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any  extension  of  time,  but  that  the  bank  accepted  the  note 
in  suit  at  the  request  of  Jones  alone  and  for  his  accommoda- 
tion, solely  upon  the  representation  that  it  would  break  him 
up  in  business  if  he  were  required  to  pay  the  note  of  Jan- 
uary 10th.  On  November  11, 1893,  Price's  bookkeeper  paid 
interest  on  the  note  in  suit  to  October  12, 1893,  out  of  Price's 
funds.  On  the  28th  day  of  December,  1893,  Price  paid  the 
plaintiff  bank  interest  on  the  note  in  suit  from  October  12, 
1893,  to  January  12, 1894,  and  the  same  was  indorsed  by 
the  cashier  of  the  bank.  This  last  payment  of  interest  is 
the  payment  which  is  relied  upon  as  constituting  an  exten- 
sion of  time  without  appellant's  knowledge.  It  appears 
that  appellant  had  no  knowledge  of  the  last  payment  of  in- 
terest at  the  time  it  was  made,  but  it  also  appears  that  upon 
the  following  day,  December  29,  Jones,  as  a  member  of  the 
examining  committee  of  the  directors  of  the  plaintiff  bank, 
saw  and  examined  this  note  and  the  indorsement  of  interest 
to  January  12, 1894,  thereon,  and  passed  it  among  the  assets 
of  the  bank,  in  a  report  signed  by  him  on  that  date.  The 
evidence  also  showed  that  on  the  2d  of  April,  1894,  the  ap- 
pellant, Jones,  made  an  effort  to  have  his  brother  go  on  this 
note  with  him,  in  order  to  procure  an  extension;  that  a  few 
days  after,  with  his  two  brothers,  he  signed  a  collateral  note 
to  secure  the  one  in  suit.  On  the  next  day,  in  the  presence 
of  appellant,  his  brother  directed  Murray  to  enter  judgment 
upon  the  note  in  suit,  which  was  done. 

No  requests  to  charge  were  made  by  either  party.  The 
jury  returned  a  general  verdict  in  favor  of  the  plaintiff  for 
the  whole  amount  of  the  note,  and  from  judgment  thereon 
the  defendant  has  appealed. 

0.  M.  Perry y  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Losey  <b  Wood- 
ward and  B.  J.  Castle,  and  oral  argument  by  0.  M.  Wood- 
ward. 
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Winslow,  J.  The  trial  judge,  by  his  charge,  submitted 
two  questions  to  the  jury,  viz. :  First,  whether  the  plaintiff 
accepted  the  note  in  suit  at  the  sole  request  of  Jones,  and 
for  his  accommodation  and  benefit  alone;  and,  second,  if 
they  answered  this  question  in  the  negative,  then  whether 
Jones,  after  knowing  of  the  payment  of  interest  made  De- 
cember 28, 1893,  and  its  indorsement  on  the  note,  recognized 
his  liability  as  still  existing  on  the  note,  and  promised  to 
pay  it.  In  submitting  these  issues  the  trial  judge  told  the 
jury,  in  substance,  that,  if  they  found  that  the  note  in  suit 
was  taken  at  the  sole  request  and  for  the  sole  accommoda- 
tion and  benefit  of  Jones,  then  they  should  find  for  the 
plaintiff;  but,  if  they  should  find  that  it  was  not  so  given, 
they  should  consider  whether  Jones,  on  or  about  December 
29, 1893,  learned  of  the  payment  of  interest  made  by  Price, 
December  28th;  if  he  did  not  learn  of  such  payment,  and 
he  was  in  fact  stiH  a  surety,  then  their  verdict  should  be  for 
the  defendant;  but  if  he  did  learn  of  such  payment,  and 
afterwards  recognized  his  liability  on  the  note  by  giving  a 
collateral  note  for  the  debt  or  in  any  other  way  amounting 
to  a  promise  to  pay  the  same,  then  their  verdict  should  be 
for  the  plaintiff;  but,  in  the  event  of  failure  so  to  find,  then 
they  should  find  for  the  defendant  on  this  branch  of  the 
case. 

It  seems  very  plain  to  us  that  these  questions  were  the 
only  questions  which  arose  in  the  case,  under  the  evidence, 
and  it  seems  equally  plain  to  us  that  they  were  properly 
and  fairly  submitted  to  the  jury.  There  are  no  other  ques* 
tions  which  require  consideration.  We  find  no  errors  in  the 
record. 

By  the  Court — Judgment  affirmed. 
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Nye  and  others,  Appellants,  vs.  Soohqb,  Respondent 

92      401 

dioe_i»|  December  17, 1896 —January  7, 1896. 

Judgment:  Restraining  enforcement:  Mistake:  Forgetfulness:  Fraua\. 

1.  The  fact  that  defendants  who  had  a  good  defense  to  an  action  at 
law  in  justice's  court,  after  one  of  them,  who  had  the  matter  in 
charge,  had  missed  the  train  so  that  he  could  not  be  present  at  the- 
trial,  forgot  all  about  the  action  and  the  necessity  of  taking  an 
appeal  until  after  the  time  for  appealing  had  expired,  furnishes  no- 
ground  for  equitable  relief  against  the  judgment  therein,  although 
such  forgetfulness  was  caused  by  extensive  and  dangerous  forest 
fires  and  the  constant  and  unusual  exertions  required  of  defendants- 
in  fighting  such  fires  and  protecting  their  property. 

21  In  an  action  for  conversion  of  personalty,  where  defendants  did  not 
appear  at  the  trial,  the  fact  that  plaintiff,  while  testifying  to  their 
taking  of  the  property,  made  no  mention  of  a  chattel  mortgage- 
under  which  they  rightfully  took  it,  does  not  warrant  equitable- 
relief  against  the  judgment  on  the  ground  of  fraud. 

Appeal  from  an  order  of  the  circuit  court  for  Clark 
county :  W.  F.  Bailey,  Circuit  Judge.    Affirmed. 

This  was  an  action  to  perpetually  enjoin  and  restrain  the 
collection  and  enforcement  of  a  judgment  rendered  in  favor 
of  the  defendant  in  this  case,  and  against  the  plaintiffs,  in? 
justice's  court,  July  16, 1894,  for  $200  damages  and  $5.58 
costs.  The  defendant  demurred  to  the  complaint  on  the- 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  plaintiffs  appealed  from  an  order 
sustaining  such  demurrer. 

It  appeared  very  clearly  from  the  complaint  that  the  de- 
fendant, Sochor,  had  no  cause  of  action  against  the  plaintiffs,, 
and  the  question  was  whether  the  complaint  showed  any 
.  ground  for  relieving  them  against  the  judgment.  The  action 
against  these  plaintiffs  was  commenced  before  a  justice  of 
the  peace  at  Colby,  in  Clark  county, —  they  being  residents 
of,  and  doing  a  lumber  business  at,  Thorp,  in  the  same- 
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county;  and  the  summons  was  returnable  July  9, 1894.  Oa 
that  day  the  parties  appeared,  and  the  plaintiff  filed  a  com* 
plaint  charging  the  defendants  in  the  action  with  the  un- 
lawful taking  and  conversion  of  certain  personal  property 
of  the  plaintiff,  of  the  value  of  $150,  and  damages  in  the 
sum  of  $50.  The  case  was  adjourned  until  July  16,  1894, 
but  upon  the  latter  day  the  defendants  did  not  appear;  and 
upon  evidence  given  by  the  plaintiff  that  the  defendants 
took  away  from  his  farm,  February  16,  1894,  a  lumber 
wagon,  one  pair  of  sleds,  and  one  pair  of  oxen,  owned  by 
him,  worth  $150,  which  they  kept,  and  that  he  was  dam- 
aged thereby  $50,  the  judgment  in  question  was  given.  On* 
the  morning  of  July  16th,  the  day  when  the  case  was  to  be 
tried,  one  of  the  defendants  therein  (Zusk)  intended  to  go  to 
Colby  to  attend  the  trial,  "  but  miscalculated  the  time  and 
missed  the  train,  and  so  was  unable  to  reach  Colby,  a  dis- 
tance of  nearly  thirty  miles  by  rail,  in  time  to  defend  the 
action."  He  thereupon  telegraphed  to  the  plaintiff,  in  the 
name  of  the  defendants,  and  asked  that  the  suit  be  adjourned, 
but  no  answer  was  ever  received.  The  complaint  alleges- 
that  they  intended  to  appeal  the  action  in  case  it  was  not 
adjourned,  and  "  that  from  that  time  until  the  8th  day  of 
August,  1894,  they,  and  especially  said  Lush  (who  had  spe- 
cial charge  of  the  case),  utterly  forgot  all  about  said  action 
or  their  duty  to  take  the  necessary  steps  to  take  an  appeal 
to  said  circuit  court,  and  they  were  not  reminded  of  said 
action  until  on  the  8th  day  of  August,  1894,"  when  an  offi- 
cer with  an  execution  on  said  judgment  came  into  their 
office  and  presented  the  same  and  made  a  levy  thereunder 
upon  their  property;  that  thereupon  "the  whole  matter 
flashed  into  LusKs  mind,  and  he  became  conscious  for  the 
first  time  since  the  said  16th  of  July  that  any  such  action 
was  pending,  and  that  he  had  entirely  forgotten  the  whole 
matter."  The  twenty  days  for  taking  an  appeal  had  al- 
ready expired. 
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The  plaintiffs  in  this  action  (defendants  in  the  suit  in  jus- 
tice's court)  allege  as  ground  for  relief,  and  excuse  for  their 
forgetfulness,  that  during  the  month  of  July,  and  up  to  the 
middle  of  August,  in  that  year,  there  were  extensive  and 
clangorous  forest  fires  raging  in  the  vicinity  of  the  village  of 
Thorp,  and  of  the  mills  and  lumber  yards  of  the  plaintiffs, 
and  also  a  great  many  dangerous  forest  fires  generally 
throughout  that  portion  of  the  state,  which  had  caused 
great  loss  of  property  and  lives  of  many  persons;  that  they 
were  especially  dangerous  about  the  16th  of  July,  and  that 
they  had  in  their  employ  about  forty  men,  and  their  whole 
business  during  most  of  the  months  of  July  and  August  was 
fighting  fire  and  protecting  their  property;  that  at  times 
they  had  to  work  until  long  into  the  night;  that  said  Lvsk 
remained  at  Thorp,  and,  by  means  of  telephone,  kept  him- 
self in  constant  communication  with  the  employees  at  their 
different  mills  and  yards;  that  he  was  president  of  the  vil- 
lage, and  made  unusual  exertions  to  protect  the  property  of 
the  village  from  fire,  which  required  constant  care  and  dili- 
gence until  about  the  10th  of  August,  and  during  the  whole 
week  after  the  16th  of  July  said  LusJc  was  constantly  en- 
gaged in  efforts  to  protect  their  lumber  yards ;  that  the  minds 
of  the  said  Lush  and  of  all  of  the  plaintiffs  were  constantly 
on  the  subject  of  their  great  danger  and  the  protection  of 
their  property;  that  said  Lusk,  about  two  years  previous, 
had  sustained  a  nervous  shock  which  had  affected  him  at 
times  ever  since;  that  these  unusual  conditions  so  occupied 
the  minds  of  the  plaintiffs,  especially  Zusk,  before  and  after 
the  16th  of  July,  as  to  make  them  forget  nearly  all  the  gen- 
eral business  of  the  firm,  and  were  calculated  to  and  did 
produce  the  forgetfulness  referred  to  (of  the  said  Lusk  as  to 
the  said  appeal),  and  the  great  and  impending  danger  afore- 
said so  overwhelmed  and  controlled  them  as  to  drive  from 
their  minds  for  several  weeks  nearly  all  matters  of  business, 
except  the  protection  of  their  property. 
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It  appeared  from  the  complaint  that  the  plaintiffs  took 
^possession  of  the  property  for  which  the  suit  was  brought  in 
justice's  court  under  a  chattel  mortgage  against  said  Sochor, 
already  past  due,  and  in  order  to  collect  the  amount  due 
thereon,  which  the  said  Sochor  had  refused  to  pay.  It  was 
charged  that  the  plaintiffs  attorney  in  the  justice's  court  re- 
ceived the  said  telegram  before  taking  judgment,  but  de- 
clared that  he  would  not  further  adjourn  the  case;  that  the 
defendant,  Sochor,  in  his  testimony  in  justice's  court,  fraudu- 
lently suppressed  the  fact  that  he  had  executed  to  the  plaint- 
iffs said  note  and  chattel  mortgage,  and  that  the  plaintiffs 
had  a  complete  justification  for  the  taking  of  the  said  prop- 
erty; and  that  such  conduct  was  a  fraud  in  the  conduct  of 
said  case. 

For  the  appellants  there  was  a  brief  by  O'Neill  &  Marsh, 
and  oral  argument  by  James  O'Neill. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  R.  B.  Salter. 

Piknet,  J.  1.  It  is  well  settled  that  in  order  to  maintain 
an  action  to  enjoin  or  set  aside  a  judgment  rendered  in  an 
action  in  which  there  was  a  good  defense  at  law,  known  to 
the  defendant  at  the  time  it  was  rendered,  it  must  satisfac- 
torily appear  that  the  defendant  was  prevented  from  mak- 
ing his  defense  by  fraud,  mistake,  accident,  or  surprise,  un- 
mixed with  laches  or  negligence  on  his  part.  If  he  could 
have  defended  himself  at  law,  but  allowed  judgment  to  go 
against  him  by  his  own  neglect,  he  cannot  have  relief  for  a 
matter  of  which  he  might  have  availed  himself  at  law. 
Wright  v.  Eaton,  7  Wis.  595 ;  Stowdl  v.  Eldred,  26  Wis.  504; 
Barber  v.  Rukeyser,  39  Wis.  590;  Duncan  v.  Lyon,  3  Johns. 
Ch.  356 ;  Floyd  v.  Jayne,  6  Johns.  Ch.  479 ;  Kibbe  v.  Benson,  17 
Wall.  625.  As  was  said  by  Bronson,  J.,  in  Norton  v.  Woods, 
22  Wend.  525,  "  Independent  of  all  authority,  it  will  never 
do  to  permit  a  party  to  appeal  to  chancery  for  a  new  trial 
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when  he  has  neglected  the  proper  opportunity  and  the  ap- 
propriate means  to  make  his  defense  at  law.9' 

It  may  be  conceded  that  the  allegations  of  the  complaint 
show  that  the  judgment  of  the  justice's  court  was  inequita- 
ble, and  that  the  plaintiff  had  no  cause  of  action  against  the 
plaintiffs  in  the  present  case;  but  it  is  impossible,  and  incon- 
sistent with  well-established  principles,  to  say  that  the  case 
made  by  the  complaint  affords  any  ground  for  relief.  It 
is  not  sufficient  to  show  that  injustice  has  been  done,  but  it 
must  appear  that  it  has  been  done  under  circumstances 
which  authorize  a  court  of  equity  to  interfere,  for  "  the  inat- 
tention of  parties  in  a  court  of  law  can  scarcely  be  made  a 
subject  of  interference  of  a  court  of  equity."  2  Story,  Eq. 
Jur.  §  896.  Equity  will  never  interfere  where  a  party  under 
no  disability  neglects  to  make  his  defense  at  law.  Miller  v* 
Morse,  23  Mich.  368.  The  plaintiffs  were  not  prevented  by 
fraud,  accident,  surprise,  or  mistake  from  availing  them- 
selves of  their  defense  to  the  action,  unless  sheer  forgetful- 
ness  can  be  called  such,  within  the  sense  of  the  rule, —  a 
proposition  which  we  think  cannot  be  maintained.  We 
have  not  been  referred  to  any  authority  holding  that  relief 
can  be  had  in  equity  against  a  judgment  at  law  on  the 
ground  that  the  party  against  whom  it  was  rendered  simply 
forgot  to  appear  and  make  his  defense  at  the  time  appointed 
for  trial,  or  because  he  forgot  to  appeal  from  the  judgment 
within  the  time  prescribed  by  law. 

The  plaintiffs'  contention  is  that  one  of  them  (Lush)  had 
entire  charge  of  their  litigation,  and  that  his  forgetfulness 
was  excused  by  the  particular  circumstances  of  the  case,  and 
that  a  prudent  and  careful  man  might  make  the  same  mis- 
take that  was  made  in  this  case.  It  does  not  appear  that 
there  was  any  erroneous  mental  conception  on  the  part  of 
Lush,  or  either  of  the  plaintiffs,  influencing  them  to  act  or 
to  omit  to  act.  There  was  no  error  in  action,  opinion,  or 
judgment;  no  misconception,  misapprehension,  or  misunder- 
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standing.  Mistake  differs,  in  the  legal  sense,  from  accident, 
in  that  it  presupposes  the  action  of  the  will,  while  in  the 
latter  case  no  such  action  is  implied;  but  in  either  case,  in 
the  legal  sense,  it  is  essential  to  relief  that  the  event  or  oc- 
currence was  not  the  result  of  personal  negligence  or  mis- 
conduct. It  is  not  claimed  that  the  circumstances  were  such 
as  to  deprive  of  memory,  or  mentally  disable  or  unfit  either 
of  the  plaintiffs  to  transact  their  ordinary  business  during 
the  twenty  days  allowed  for  appeal.  So  far  as  it  appears, 
they  were  capable  of  appropriating  and  bestowing  their  time 
as  they  chose.  Failure  to  remember,  entire  f orgetf ulness  to 
act  as  duty  or  interest  requires,  is  so  closely  allied  to  laches 
or  negligence  that  it  is  difficult,  if  not  impossible,  in  a  case 
like  the  present,  to  distinguish  between  them.  Indeed,  "  f  or- 
getfulness  "  is  defined  as  negligence, —  careless  omission.  Cent. 
Diet.  The  case  of  Surd  v.  Hall,  12  Wis.  126,  and  similar 
cases,  go  upon  the  ground  of  mistake  of  fact.  The  plaintiff 
Lush  failed  to  get  to  the  station  in  time  to  take  the  train  for 
the  place  of  trial,  to  defend  the  action;  and  that  fact,  of  it- 
self, was  calculated  to  admonish  the  plaintiffs  of  the  neces- 
sity of  being  prompt  and  diligent  in  perfecting  an  appeal 
from  the  judgment  which  they  had  every  reason  to  believe 
had  been  rendered  against  them  that  day.  They  suffered 
the  necessity  of  appealing  to  pass  wholly  from  their  minds, 
»nd  "  utterly  forgot  all  about  said  action  or  their  duty  to 
take  the  necessary  steps  to  take  an  appeal,"  until  the  8th  of 
August,  1894,  when  it  was  too  late.  From  the  time  the  plaint- 
iff Lush  missed  the  train  until  the  sheriff  made  the  levy,  they 
had  not  made  any  inquiry,  or  indulged  in  a  thought, —  as 
the  allegations  of  the  complaint,  in  substance,  show, —  as  to 
what  had  been  done  in  the  action,  or  whether  judgment  had 
been  given  against  them  or  not.  The  f aot  that  they  forgot, 
even  under  the  circumstances  stated,  to  appeal  from  the  judg- 
ment, must  be  regarded  as  their  misfortune,  and  not  as  afford- 
ing any  foundation  for  equitable  relief  against  the  judgment. 


Digitized  by  CjOOQIC 


46 


SUPREME  COURT  OF  WISCONSIN. 


[92 


Dick  and  another  vs.  Equitable  Fire  &  Marine  Ina  Co. 

2.  It  was  contended  that  there  was  fraud  in  the  recovery 
of  the  judgment,  because  the  plaintiff,  as  a  witness  in  his 
own  behalf,  in  testifying  to  the  facts  constituting  his  alleged 
cause  of  action,  made  no  mention  of  the  chattel  mortgage 
and  seizure  of  the  property  in  question  under  it  for  nonpay- 
ment of  the  debt  secured  by  it.  It  cannot  be  said  that  he- 
testified  falsely  or  did  anything  to  impose  upon  or  mislead 
the  court.  These  facts  were  no  part  of  his  case,  and  he  wa» 
under  no  obligation  to  bring  forward  the  alleged  justifica- 
tion of  the  taking  and  conversion  of  the  property.  If  he 
had  been  interrogated  on  the  subject,  and  had  testified 
falsely,  the  case  would  have  been  within  Stowell  v.  Eldred, 
26  Wis.  507,  relied  on  by  the  plaintiffs.  The  plaintiffs  knew 
the  facts,  and  it  was  solely  their  fault  that  they  were  not 
brought  forward.  The  case  of  Tucker  v.  Whittlesey ',  74  Wis. 
80,  is  therefore  not  in  point,  and  for  these  reasons  this  con- 
tention fails. 

The  demurrer  was  rightly  sustained. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 
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Dick  and  another,  Respondents,  vs.  Equitable  Fire  &  Ma- 
rine Insurance  Company,  Appellant. 
Dick  and  another,  Respondents,  vs.  Merchants?  Insurance 
Company,  Appellant. 

December  17, 1896— January  7, 1896. 

Insurance  against  fire:  Breach  of  condition  of  policy:  Waiver  of  for- 
feiture: Agent's  knowledge,  when  imputed  to  insurer:  Powers  of  ad- 
juster: Evidence:  Judgment  when  companies  are  joined. 

1,  Knowledge,  by  the  local  agent  who  issued  a  policy,  of  facts  which 
show  that  a  condition  thereof  has  been  broken  is  imputed  to  the 
company,  so  that  its  subsequent  conduct  assuming  the  policy  to 
be  still  valid  and  in  force  will  constitute  a  waiver  of  the  forfeiture, 
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especially  where  the  insured  is  subjected  thereby  to  delay  or  ez- 


SL  Where  the  adjuster  sent  by  a  company  to  investigate  the  circum- 
stances and  ascertain  the  amount  of  a  loss  has  been  indued  with 
apparent  authority  to  require  the  insured  to  furnish  a  carpenter's 
estimate  of  the  loss  and  damage,  such  a  requirement  by  him,  after 
the  company  has  knowledge  of  facts  showing  the  breach  of  a  con- 
dition of  the  policy,  constitutes  a  waiver  of  the  forfeiture. 

3.  Such  a  waiver  is  not  prevented  by  a  provision  of  the  policy  that  the 
company  "shall  not  be  held  to  have  waived  any  provision  or  con- 
dition of  this  policy,  or  any  forfeiture  thereof,  by  any  requirement* 
act,  or  proceeding  on  its  part  relating  to  the  appraisal  or  to  any 
examination  therein  provided  for." 

4  Nor  is  such  a  waiver  prevented  by  a  provision  that  no  officer,  agent, 
or  other  representative  of  the  company  shall  have  power  to  waive 
any  provision  or  condition  of  the  policy  except  such  as  by  the 
terms  of  the  policy  may  be  the  subject  of  agreement  indorsed 
thereon  or  added  thereto,  and  that  as  to  such  provisions  and  con- 
ditions there  shall  be  no  waiver  unless  it  shall  be  written  upon  or 
attached  to  the  policy,  and  that  no  privilege  or  permission  affect- 
ing the  insurance  shall  exist  or  be  claimed  by  the  insured  unless- 
so  written  or  attached. 

&  In  an  action  upon  a  policy  which  the  company  claimed  had  been 
invalidated  by  foreclosure  proceedings,  the  insured  was  asked,  on- 
cross-examination,  "Didn't  you  think  at  the  time  that  the  com- 
pany ought  to  be  informed  of  the  fact  that  there  was  a  judgment 
of  foreclosure  there?  "  He  answered, M I  didn't  see  any  need  of  it, 
for  I  knew  that  Jackson  [the  local  agent]  knew  it"  Held,  that  it 
was  not  error  to  refuse  to  strike  out  such  answer  as  not  respon- 
sive. 

6.  The  adjuster,  after  having  required  the  insured  to  furnish  a  carpen- 

ter's estimate,  voluntarily  paid  for  it  himself.  The  insured  claimed 
that  this  was  done  from  afterthought,  to  avoid  the  effect  of  the  re- 
quirement as  a  waiver;  and  on  his  cross-examination  the  adjuster 
was  asked,  against  objection,  if  he  did  not  know  at  the  time  that, 
in  case  he  had  put  the  insured  to  trouble  and  expense  in  getting- 
the  estimate,  while  he  had  knowledge  of  the  foreclosure,  that 
would  make  the  policy  good.  He  answered  that  he  did  know  that 
such  was  the  law,  but  that  he  had  no  knowledge  of  the  foreclos- 
ure. Held,  that  as  the  testimony  was  not  prejudicial  to  the  com- 
pany the  error,  if  any,  in  its  admission  was  not  material. 

7.  Evidence  that  a  witness  had  heard  plaintiff's  attorney  say  to  an- 

other person  that  he  had  advised  the  insured,  if  the  company 
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wanted  an  estimate,  "not  to  let  the  grass  grow  under  his  feet 
until  he  got  it,"  was  mere  hearsay  and  was  not  admissible  as 
tending  to  show  that  the  insured  and  his  attorney  were  "working 
for  a  waiver." 
&  Under  ch.  235,  Laws  of  1893,  a  separate  judgment  was  properly  en- 
tered against  each  of  two  insurance  companies  who  had  been 
joined  as  defendants,  for  the  sum  for  which  it  was  liable,  with  its 
proportionate  share  of  the  costs. 

Appeals  from  judgments  of  the  circuit  court  for  Eau 
Claire  county:  W.  F.  Bailet,  Circuit  Judge.    Affirmed. 

The  action  is  upon  a  policy  of  fire  insurance  issued  by  the 
•defendants,  jointly,  under  the  name  "  The  Ehode  Island 
Underwriters'  Association,"  to  the  plaintiff  Dick.  Dick  was 
the  owner  of  the  property  insured,  and  Powell  held  a  mort- 
gage upon  it.  The  loss,  if  any,  was  made  payable  to  Powell 
"as  her  mortgage  interest  may  appear."  The  policy  con- 
tained a  provision  that  it  should  be  void  "  if,  with  the  knowl- 
edge of  the  insured,  foreclosure  proceedings  be  commenced, 
or  notice  given  of  any  sale  of  any  property  covered  by  this 
policy,  by  virtue  of  any  mortgage  or  trust  deed."  The 
mortgage  was  foreclosed,  with  the  knowledge  of  the  in- 
sured. Afterwards  the  property  insured  was  destroyed  by 
fire,  and  notice  and  proofs  of  loss  were  given.  An  adjuster 
was  sent  to  adjust  the  loss.  He  required  the  plaintiff  to 
supplement  his  proofs  of  loss  by  what  was  called  a  "  car- 
penter's estimate  "  of  the  loss  and  damage.  This  the  plaint- 
iff furnished  at  some  trouble  and  cost. 

The  defense  to  the  action  was  that  by  the  foreclosure  pro- 
•ceedings  the  policy  had  become  forfeited  and  void.  This 
defense  was  met  by  the  contention  on  the  part  of  the  plaint- 
iff that  the  forfeiture,  if  any,  had  been  waived  by  the  de- 
fendants by  requiring  further  proof  of  loss.  The  contention 
was  mainly  upon  the  question  whether  there  had  been  such 
waiver.    The  evidence  was  conflicting. 

There  was  a  special  verdict.  The  jury  found  that  the  de- 
fendants' local  agents  who  issued  the  policy  knew  of  the 
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foreclosure  proceediogs  before  the  loss  occurred;  that  the 
adjuster  knew  of  them  before  he  required  the  carpenter's 
•estimate;  that  the  estimate  was  procured  by  the  plaintiff 
and  at  his  expense;  and  that  the  property  was  totally  de- 
stroyed. The  plaintiff  had  judgment  against  each  of  the 
defendants  for  an  equal  one-half  of  the  loss  and  one  half  of 
the  costs.  Both  defendants  appeal.  Both  appeals  were 
heard  together  on  one  case  and  briefs. 

For  the  appellants  there  was  a  brief  by  Doolittle  <&  Shoe- 
maker, and  oral  argument  by  L.  A.  Doolittle.  They  con- 
tended,  inter  alia,  that  neither  the  special  agent  nor  the 
local  agent  could  waive  the  forfeiture  except  in  the  manner 
provided  in  the  policy,  namely,  by  writing  the  waiver  upon 
the  policy  or  upon  some  paper  attached  to  it.  Moore  v. 
Hanover  F.  Ins.  Co.  141  IS.  Y.  219 ;  Quintan  v.  Providence 
W.  Ins.  Co.  133  id.  356,  363,  364;  Marvin  v.  Universal  L. 
Ins.  Co.  85  id.  278;  Warren  v.  Phcmix  Ins.  Co.  19  N.  T. 
Supp.  990;  Gray  v.  Guardian  Ags.  Co.  82  Hun,  380;  Weed 
v.  London  &  L.  Ins.  Co.  116  N.  T.  106, 117;  Hollis  v.  State 
Ins.  Co.  65  Iowa,  454;  Ruthven  v.  Am.  F.  Ins.  Co.  60  IS.  W. 
Rep.  663;  Parker  v.  Rochester  G.  Ins.  Co.  162  Mass.  479; 
PettengiU  v.  Hinks,  9  Gray,  169;  nankins  v.  Rockford  lis. 
Co.  70  "Wis.  1;  Renter  v.  Dwelling  House  Ins.  Co.  74  id.  89; 
Harrison  v.  GermanrAm.  F.  Ins.  Co.  67  Fed.  Eep.  577; 
Phenix  Ins.  Co.  v.  Bowdre,  67  Miss.  620;  Dibbrell  v.  Georgia 
Home  Ins.  Co.  110  N.  C.  193;  Knudson  v.  HeUa  F.  Ins.  Co. 
75  Wis.  198;  Carey  v.  German  Am.  Ins.  Co.  84  id.  80;  Burr 
v.  German  Ins.  Co.  id.  76. 

W.  P.  Bariletty  for  the  respondents. 

Newman,  J.  It  is  not  questioned  by  the  plaintiffs,  but  is 
conceded  that  the  foreclosure  proceedings  rendered  the 
policy  of  insurance  voidable,  at  the  option  of  the  defendants. 
But  it  is  contended  by  the  plaintiffs  that,  in  the  exercise  of 
that  option,  the  defendants  elected  to  waive  the  forfeiture 
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and  to  treat  the  policy  as  still  valid,  and  so  are  now  estopped 
to  urge  the  forfeiture.  It  is  well  settled  in  this  state  that 
conduct  on  the  part  of  insurance  companies,  after  knowledge* 
of  the  forfeiture  of  a  policy,  which  assumes  the  policy  to  be 
still  valid  and  in  force,  especially  if  it  subjects  the  insured  to* 
delay  or  expense,  is  a  waiver  of  the  forfeiture  and  estops- 
the  company  to  urge  that  defense  to  an  action  on  the  policy. 
Gans  v.  St.  Paul  F.  &  M.  Ins.  Co.  43  Wis.  108;  Cannon  v. 
Home  Ins.  Co.  53  Wis.  585;  OshJcosh  Gas  Light  Co.  v.  Ger- 
mania  F.  Ins.  Co.  71  Wis.  454;  Benierv.  Dwelling  House 
Ins.  Co.  74  Wis.  89.  This  principle  of  the  law  is  not  ques- 
tioned by  the  defendants.  But  they  deny  knowledge  of  the 
foreclosure  proceedings  which  operated  the  forfeiture,  and 
urge  that  the  evidence  given  on  the  trial  is  insufficient  to 
establish  that  fact.  But  in  Gans  v.  St.  Paul  F.  <b  M.  Ins. 
Co.,  supra,  it  is  held  that  knowledge  of  facts  which  show 
that  a  condition  of  the  policy  has  been  broken,  by  the  local 
agent  who  issued  the  policy,  is  imputed  to  the  company  as- 
knowledge  of  the  same  fact.  And  the  testimony,  clearly,  is 
sufficient  to  sustain  the  finding  of  the  jury  that  the  local 
agent  had  knowledge.  In  that  case  it  is  unimportant 
whether  the  adjuster  had  actual  knowledge  or  not. 

It  is  also  urged  that  the  evidence  is  insufficient  to  show 
that  the  agent  who  was  sent  to  investigate  the  loss  had 
power  to  bind  the  company  by  a  waiver  of  the  forfeitures. 
The  agent  disclaims  such  power.  He  denominates  himself 
a  "  special  agent,"  and  describes  himself  as  having  only  lim- 
ited powers.  But  evidently  he  was  sent  by  the  defendants, 
to  investigate  the  circumstances  and  ascertain  the  amount  of 
the  loss.  His  real  authority  covered  all  that  might  be  ad- 
vantageous and  appropriate  in  ascertaining  the  loss.  The 
plaintiff  was  required,  by  the  policy,  to  "  furnish,  if  required, 
verified  plans  and  specifications  of  any  building,  fixtures,  or 
machinery  destroyed  or  damaged."  Apparently,  the  agent 
tent  had  the  power  to  require  such  plans  and  specifications 
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to  be  furnished  by  the  assured.  The  carpenter's  estimate  of 
the  loss  and  damage  was  evidently  such  a  paper.  It  was,  at 
least,  within  the  apparent  scope  of  the  agent's  authority  to 
demand  snch  carpenter's  estimate.  The  defendants  had  in- 
dued him  with  such  apparent  authority.  It  was,  in  legal 
effect,  the  demand  of  the  defendants.  They  are  bound  by 
it,  and  by  the  legal  consequences  which  flow  from  it,  al- 
though it  may  have  been  intended  that  his  authority  should 
be  more  limited.  It  was  expressly  held  in  OsKkosK  Gas  Light 
Co.  v.  Germania  F.  Ins.  Co.  71  Wis.  454,  that  an  adjusting 
agent  has  power  to  bind  the  company  by  acts  in  pais  which 
operate  as  an  estoppel  to  insist  upon  a  forfeiture  of  the  policy. 
See,  also,  American  Ins.  Co.  v.  Gallatin,  48  Wis.  36 ;  Alex- 
ander v.  Continental  Ins.  Co.  67  Wis.  422.  While  a  mere 
local  agent,  as  such,  may  have  no  power  to  bind  the  com- 
pany by  the  waiver  of  a  forfeiture,  still  the  company  may 
be  bound  by  the  act  of  any  agent  who  is  authorized  to  do 
the  act  which  constitutes  a  waiver. 

The  case  is  not  within  that  provision  of  the  policy  which 
provides  that  "  these  companies  shall  not  be  held  to  have 
waived  any  provision  or  condition  of  this  policy,  or  any  for- 
feiture thereof,  by  any  requirement,  act,  or  proceeding  on 
their  part  relating  to  the  appraisal,  or  to  any  examination 
herein  provided  for."  The  carpenter's  estimate  did  not  re- 
late to  an  appraisal,  or  to  the  examination  provided  for. 

The  policy  contained  this  provision:  "  This  policy  is  made 
and  accepted  subject  to  the  foregoing  stipulations  and  con- 
ditions, together  with  such  other  provisions,  agreements,  or 
conditions  as  may  be  indorsed  hereon  or  added  hereto;  and 
no  officer,  agent,  or  other  representative  of  these  companies 
shall  have  power  to  waive  any  provision  or  condition  of  this 
policy,  except  such  as,  by  the  terms  of  this  policy,  may  be 
the  subject  of  agreement  indorsed  hereon  or  added  hereto, 
and,  as  to  such  provisions  and  conditions,  no  officer,  agent, 
or  representative  shall  have  such  power,  or  be  deemed  or 
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held  to  have  waived  such  provisions  or  conditions,  unless 
such  waiver,  if  any,  shall  be  written  upon  or  attached  hereto, 
nor  shall  any  privilege  or  permission  affecting  the  insurance 
under  this  policy  exist  or  Be  claimed  by  the  insured  unless 
so  written  or  attached."  In  Renier  v.  Dwelling  House  Ins. 
Co.  74  Wis.  89,  it  was  held  that  "  such  attempted  restric- 
tions upon  the  power  of  the  company  or  its  general  officers 
and  agents,  acting  within  the  scope  of  their  general  author- 
ity, to  subsequently  modify  the  contract  and  bind  the  com- 
pany in  a  manner  contrary  to  such  previous  conditions  in 
the  policy,  are  ineffectual." 

Errors  are  alleged  in  the  admission  and  rejection  of  evi- 
dence. The  court  admitted  testimony,  over  the  defendants' 
objection,  of  a  conversation  which  the  witness  overheard, 
before  the  fire,  between  the  defendants'  local  agent  and  the 
plaintiff.  In  substance  it  was  that  the  local  agent,  Jackson, 
said  to  the  plaintiff,  "  I  am  afraid  you  will  lose  your  house 
and  lot  by  the  foreclosure  proceedings  that  have  been  com- 
menced." The  plaintiff  replied,  "  I  don't  think  I  will  lose 
it,  for  I  have  a  year  to  redeem  in."  The  object  was  to 
prove  that  the  local  agent  had  knowledge  of  the  foreclosure. 
The  defendants  objected  to  this  testimony  on  the  ground 
that  notice  to  the  local  agent,  of  the  foreclosure  proceed- 
ings, is  not  notice  to  "the  company.  The  objection  on  that 
ground  is  not  tenable.  Gans  v.  St.  Paul  F.  c&  M.  Ins.  Co. 
43  Wis.  108. 

Defendants'  counsel  asked  the  plaintiff  Dick,  on  cross-ex- 
amination, "  Didn't  j'ou  think  at  the  time  that  the  company 
ought  to  be  informed  of  the  fact  that  there  was  a  judgment 
of  foreclosure  there?"  The  plaintiff  answered,  "I  didn't 
see  any  need  of  it,  for  I  knew  that  Jackson  knew  it."  The 
defendants  moved  to  strike  out  this  answer  as  not  respon- 
sive to  the  question.  It  is  not  clear  that  the  answer  is  not 
responsive  to  the  question.  The  question  called  for  noth- 
ing material  to  defendants'  case.    It  is  not  obvious  what 
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the  counsel  expected  to  elicit  by  it.  The  question  itself 
seemed  to  imply  some  criticism  upon  the  plaintiff  for  his 
failure  to  notify  the  company  directly.  The  answer,  very 
naturally,  stated  his  reason  for  not  having  done  so.  The 
question  seemed  to  call  for  some  explanation.  The  answer, 
in  substance,  is,  "  The  defendant  already  knew  it."  It  is 
not  evident  that  that  answer  was  not  responsive  to  the  ques- 
tion. If  the  defendants  did  not  desire  an  explanation  of 
this  kind,  the  question  could  have  been  put  in  different  form, 
or,  without  detriment  to  the  defendants'  case,  omitted  alto- 
gether. It  is  sometimes  safer,  in  practice,  not  to  ask  irrele* 
vant  questions  in  cross-examination. 

It  appears  that  after  the  plaintiff  had  procured  the  car- 
penter's estimate,  and  had  delivered  it  to  the  adjuster,  the 
adjuster  voluntarily,  and  without  consulting  the  plaintiff, 
paid  the  maker  for  it.  He  testified  that,  at  the  time  when 
he  required  it  from  the  plaintiff  Dick,  he  had  informed  Dick 
that  it  should  be  procured  at  his  expense,  which  Dick  de- 
nied. This  was  one  of  the  issues  tried.  It  was  claimed  by 
the  plaintiffs  that  this  was  done  from  mere  afterthought, 
for  the  purpose  of  avoiding  the  effect  of  the  demand  for 
the  estimate  as  an  estoppel.  So,  on  cross-examination,  the 
adjuster  was  asked  if  he  did  not  know  at  the  time  when  he 
paid  for  the  estimate  that,  in  case  he  had  put  the  plaintiff 
to  trouble  and  expense  in  getting  it,  while  he  had  knowl- 
edge of  the  foreclosure,  that  would  make  the  policy  good. 
He  answered,  in  effect,  that  he  did  know  that  such  was  the 
law,  but  that  he  had  no  knowledge  of  the  foreclosure.  Fur- 
ther questions  of  similar  import  were  pressed,  and  simi- 
larly answered.  This  was  all  under  objection  that  the  ques- 
tions were  "  incompetent,  irrelevant,  and  immaterial."  The 
materiality  of  this  line  of  questions  and  answers  is  not  very 
evident  or  cogent.  But  possibly  it  may  be  relevant  as  hav- 
ing some  inferential  or  argumentative  bearing  upon  the 
plaintiff's  contention  that  the  payment  by  the  witness  was 
the  result  of  afterthought,  in  anticipation   of  the  conse- 
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quence  of  bis  demand  for  the  estimate.  At  least,  it  is  not 
perceived  that  the  defendants  were  injured  by  this  testi- 
mony, as  it  seems  to  be  rather  favorable  to  defendants'  side 
of  the  contention. 

The  defendants'  attorney  asked  one  of  the  defendants' 
witnesses  this  question:  "Did  you  hear  him  [Mr.  Bartlett, 
plaintiffs'  attorney]  say  to  your  father  that  he  advised  Mr. 
Dick  [the  plaintiff]  that,  if  the  insurance  company  wanted 
an  estimate,  not  to  let  the  grass  grow  under  his  feet  until 
he  got  it?"  This  and  other  questions  of  the  same  general 
character  were  objected  to  as  "  incompetent,  irrelevant,  and 
immaterial,"  and  excluded.  This  is  alleged  for  error,  be- 
cause it  is  claimed  that  this  class  of  testimony  would  tend  to 
show  that  the  plaintiff  and  his  attorney  "  were  working  for 
a  forfeiture."  ("Waiver"  is  probably  the  word  intended.) 
But  the  defendants  could  scarcely  hope  that  the  merest 
hearsay  evidence  would  be  deemed  competent  for  proving  it, 
or  that  the  fact  was  of  much  importance  if  fully  proved. 

It  is  claimed  to  be  error  that  two  separate  judgments,  one 
against  each  defendant  for  the  sum  for  which  it  was  liable, 
with  its  proportionate  share  of  costs,  were  taken.  This  form 
of  judgment  seems  to  be  required  by  ch.  235,  Laws  of  1893. 
It  provides  that  "  all  insurance  companies  interested  in  the 
loss "  may  be  joined  as  defendants,  and  that  "  a  separate 
judgment  shall  be  entered  against  each  insurance  company, 
for  the  amount  of  the  verdict  which  may  be  rendered  against 
such  insurance  company,  together  with  its  proportion  of  the 
costs  in  the  suit." 

The  defendants  also  urge  that  the  evidence  is  insufficient 
to  support  the  verdict  as  to  the  amount  and  entireness  of  the 
loss.  There  is  evidence  which  seems  to  show,  with  sufficient 
certainty,  that  the  building  was,  for  all  practical  or  useful 
purposes,  totally  destroyed.  Seylc  v.  Millers?  JVat.  Ins.  Co. 
74  Wis.  67. 

By  the  Court. —  The  judgments  of  the  circuit  court  are 
both  affirmed. 
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-Jokes  and  others,  Respondents,  vs.  Kosing,  Garnishee,  Ap-    «^  ^ 

pellant.  12U12 

December  17, 1896 — January  7, 1896. 

Garnishment:  Chattel  mortgagee:  Sale  before  service:  Fraud.  i 

A  garnishee  who  sold  his  interest  in  the  property,  and  parted  with 
the  possession  and  control  of  it,  and  applied  the  proceeds  in  pay- 
ment of  the  defendant's  debt  to  him,  before  service  of  the  gar- 
nishee summons,  cannot  be  held  liable  therefor,  whether  the 
mortgage  and  bill  of  sale  of  the  property  by  the  defendant  to  him 
were  valid  or  invalid,  or  his  possession  was  lawful  or  unlawful,  as 
against  other  creditors  of  the  defendant 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
•Claire  county:  W.  F.  Bailey,  Circuit  Judge.    Reversed. 

Garnishment.    The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Wickham  db  Farr, 
.and  oral  argument  by  James  Wiokhcm. 

For  the  respondents  there  was  a  brief  by  Geo.  C.  db  Fred 
A.  Teatt,  and  oral  argument  by  Fred  A.  TeaU. 

Marshall,  J.  The  defendant,  Adolph  Keller,  being  in- 
debted to  the  garnishee,  Ckaaies  Rosing,  in  the  sum  of 
^1,592,  gave  as  security  a  bill  of  sale  of  some  merchandise, 
situated  in  his  warehouse,  for  $1,101,  and  a  chattel  mortgage 
to  secure  the  balance  of  $491  on  the  stock  of  goods  in  his 
rstore,  subject,  however,  to  a  mortgage  thereon  of  $1,680,  to 
William  Keller,  another  creditor.  The  latter  thereafter  sold 
the  store  stock  on  his  mortgage,  for  $2,175.  Thereafter  de- 
iendant,  Adolph  Keller,  and  the  garnishee  defendant,  Ros- 
4ng9  made  a  settlement,  in  which  it  was  agreed  that  Rosing 
should  take  $1,400  for  his  claim.  He  then  sold  his  interest 
an  the  warehouse  property,  and  his  entire  claim  against 
Adolph  Keller,  to  William  Keller,  for  $1,400,  and  took  his 
note  therefor.    After  Rosing  had  parted  with  the  possession 
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of  and  all  interest  in  the  property  by  the  sale  to  "William 
Keller,  this  suit  was  brought  against  Adolph  Keller,  and 
Kosing  was  summoned  as  garnishee.  Plaintiffs  claimed  that 
the  chattel  mortgage  and  bill  of  sale  given  to  the  latter  were- 
made  to  hinder  and  delay  the  creditors  of  the  former.  Issue- 
was  joined  in  the  garnishee  action;  was  tried  by  a  jury;  a. 
verdict  rendered  in  plaintiffs'  favor;  and  judgment  entered 
thereon,  from  which  this  appeal  was  taken. 

It  follows  from  the  foregoing  that  the  garnishee,  Kasmgr 
having  sold  his  interest  in  the  property,  and  parted  with 
possession  and  control  of  it,  and  applied  the  proceeds  in  the- 
payment  of  Adolph  Keller's  debt  to  him,  before  service  of 
the  garnishee  summons,  he  cannot  be  held  as  garnishee, 
whether  the  mortgage  and  bill  of  sale  were  valid  or  invalid, 
or  his  possession  was  lawful  or  unlawful,  as  against  the 
other  creditors  of  Adolph  Keller.  This  was  distinctly  held 
in  Spitz  v.  Tripp,  86  Wis.  25,  which  case  rules  this. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 


Groundwater  Respondent,  vs.  Town  op  Washington,  Ap- 
pellant. 

December  18, 1895— January  7, 1896. 

Injury  from  defective  highway:  Claim  filed  before  notice  of  injury:  View 
and  inspection:  Discretion:  Evidence:  Instructions  to  jury:  Con- 
tributory negligence:  Damages. 

1.  A  claim  against  a  town  for  injuries  caused  by  a  defective  highway 

may  be  filed,  under  sec  824,  R.  S.,  before  service  of  the  notice  of 
injury,  etc.,  required  by  sea  1889. 

2.  Requiring  the  production  of  articles  for  the  inspection  of  the  jury, 

or  sending  the  jury  to  inspect  them,  are  matters  resting  in  the 
sound  discretion  of  the  trial  court 
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8.  The  condition  of  a  wagon  seat  at  the  time  of  an  accident  being  in» 
question,  it  was  not  correct  to  charge  that  the  seat  could  not  have 
been  put  in  evidence  except  by  the  voluntary  act  of  the  plaintiff; 
that  if  it  had  been  introduced  it  would  not  itself  have  been  evi- 
dence— independent  evidence;  that  had  it  been  so  introduced  it 
would  have  been  improper  for  the  jury  to  take  into  consideration' 
the  physical  fact  as  to  the  condition  of  the  seat;  and  that  they 
were  to  try  the  case  upon  the  evidence  and  not  upon  their  obser- 
vation. 

4  The  question  being  whether  there  was  contributory  negligence  in 
attempting  to  drive  over  a  defective  place  in  the  highway,  it  was 
error  to  charge,  in  effect,  that  the  driver  was  at  liberty  to  make 
such  attempt  unless  the  defect  was  of  such  a  nature  that  it  was 
rashness  to  do  so. 

&  A  charge  to  the  effect  that  if  plaintiff's  injuries  were  permanent  he 
might  recover  what  it  was  reasonably  to  be  expected  he  would 
have  earned  in  the  future,  and  for  what  suffering  he  might  endure 
in  the  future,  was  erroneous. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  "W.  F.  Bailey,  Circuit  Judge.    Reversed. 

This  action  was  commenced  July  25, 1894,  to  recover  dam- 
ages sustained  by  the  plaintiff,  April  9, 1893,  by  being  thrown 
from  a  wagon  in  which  he  was  riding,  by  reason  of  an 
alleged  defective  highway.  The  complaint  contains  the  usual 
allegations  in  such  cases.  The  answer  consists  of  admissions 
and  denials,  and  alleges  contributory  negligence. 

At  the  close  of  the  trial  the  jury  returned  a  special  verdict, 
to  the  effect  (1)  that  the  highway,  at  the  time  and  place  in 
question,  was  not  reasonably  safe  for  travel;  (2)  that  the 
plaintiffs  injuries  were  sustained  at  a  water-break  in  the 
highway  (3)  at  or  near  the  side  track  at  its  east  intersection  *r 
(4)  that  the  particular  defects  which  rendered  the  highway 
unsafe  were  caused  by  the  water  washing  away  the  earth 
in  front  of  the  water-break  and  leaving  a  ditch ;  (5)  and  the 
plaintiffs  injury  was  caused  by  such  defect,  (6)  and  not  by 
a  defect  in  the  seat,  (7)  nor  by  the  want  of  appliances  to  hold 
the  seat  firm  to  the  wagon,  nor  the  insecure  manner  in 
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which  the  seat  was  attached  to  the  wagon;  (8)  nor  was  the 
plaintiff  or  the  driver  (Gauthier)  guilty  of  any  want  of  or- 
dinary care  in  relation  to  the  condition  of  the  seat  or  the 
manner  of  its  attachment;  (11)  nor  was  the  plaintiff  or  the 
-driver  guilty  of  a  want  of  ordinary  care  in  any  other  re- 
spect, which  contributed  to  the  plaintiffs  injury;  (12)  that 
the  defendant  had  notice  of  said  defect;  (13)  that  the  plaint- 
iff's injuries  were  permanent;  (14)  that  $2,500  will  compen- 
sate the  plaintiff  for  such  injuries.  From  the  judgment 
entered  upon  such  verdict  in  favor  of  the  plaintiff,  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  Wickham  db  Farr, 
and  oral  argument  by  James  Wickham. 

T.  F.  FrawUy,  for  the  respondent,  to  the  point  that  the 
wagon  seat  could  not  be  used  as  evidenoe,  cited  Washburn 
«.  M.  &  L.  W.  R.  Co.  59  Wis.  364;  Munhvoitz  v.  C,  M.  <& 
St.  P.  R.  Co.  64 id.  403;  Seefeldv.  C,  M.  A  St.  P.  R.  Co. 
67  id.  96;  Basse  v.  State,  68  id.  530;  Wrigkb  v.  Carpenter,  49 
Cai.  607;  &  C.  60  id.  556;  Close  v.  Samm,  27  Iowa,  503; 
Chute  v.  State,  19  Minn.  271 ;  Brakken  v.  M.  db  St.  L.  R.  Go. 
29  id.  41. 

Oas80dat,  0.  J.  Upon  the  day  named,  the  plaintiff,  two 
other  men,  and  two  children  were  riding  in  a  light,  two- 
seated  wagon,  westerly  on  the  highway  in  question.  The 
driver  and  the  two  children  occupied  the  front  seat,  and  the 
plaintiff  and  one  Prosper  occupied  the  baok  seat.  There  is 
evidence  tending  to  prove  thp,t  the  back  seat  rested  on  good 
and  substantial  strips  on  the  inside  of  the  box,  below  the 
top,  in  which  strips  were  staples,  and  on  either  side  of  the 
seat  was  an  iron  hook,  in  the  form  of  a  goose  neck,  and  by 
tipping  the  hind  end  of  the  seat  these  iron  hooks  went  into 
the  staples,  and  when  the  seat  was  set  down  it  was  tightened  to 
the  wagon ;  that  when  they  were  going  up  the  hill  or  ascent, 
the  front  wheels  of  the  wagon  passed  over  a  ridge,  or  what 
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is  called  in  the  verdict  a  "  water-break,"  and  then  suddenly 
pitched  forward  into  a  ditch  immediately  adjacent  to  the 
upper  side  of  the  water-break,  throwing  the  plaintiff  for- 
ward; and  that  when  the  hind  wheels  passed  over  the  water- 
break  into  the  ditch,  and  the  front  wheels  ascended,  the 
plaintiff  and  Prosper  and  the  back  seat  fell  out  of  the  back 
end  of  the  wagon,  and  the  plaintiff  was  injured. 

1.  Error  is  assigned  because  the  court  refused  to  direct  a 
verdict  in  favor  of  the  defendant  The  ground  of  this  claim 
is  that  the  notice  required  by  sec.  824,  R.  S.,  and  the  notice 
required  by  sec.  1339,  R.  S.,  were  both  served  on  the  same 
day ;  that  the  notice  under  the  former  section  was  given  first, 
and  was  inoperative,  because  the  notice  under  the  latter  sec- 
tion "  was  a  condition  precedent  to  the  right  to  sue,"  and 
hence  that  the  plaintiff  had  no  claim  to  file  until  that  notice 
had  been  given.  The  difficulty  with  such  contention  is  that 
the  notice  required  by  the  latter  section  does  not  create  the 
cause  of  action,  but  is  merely  essential,  within  the  prescribed 
period,  to  preserve  and  continue  the  cause  of  action  given 
by  the  statute  for  the  injury  resulting  from  the  defective 
highway.   There  was  no  error  in  refusing  to  direct  a  verdict. 

2.  We  do  not  think  there  was  any  error  in  refusing  to 
order  the  plaintiff  to  produce,  on  the  trial,  the  seat  men- 
tioned, no*  in  refusing  to  send  the  jury  to  inspect  the  same. 
The  making  of  such  order  and  the  granting  of  such  request 
rested  in  the  sound  discretion  of  the  trial  court.  Andrews 
v.  YownumSy  82  Wis.  81.  The  plaintiff  testified  to  the  effect 
that,  prior  to  the  accident,  he  did  not  know  how  the  seats 
were  fastened  on  the  wagon,  nor  if  the  seat  was  set  loose  on 
the  wagon  or  fastened.  There  is  evidence  tending  to  prove 
that  the  seat  was  in  good  repair  at  the  time  of  the  accident; 
that  after  the  accident  it  had  been  changed,  by  strapping 
pieces  of  iron  on  the  outside  and  in  other  respects,  so  as  to 
adapt  it  to  a  sleigh.  The  court  indicated  to  counsel  for  the 
defendant  that  he  was  at  liberty  to  prove  that  the  seat  was 
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defective  at  the  time  of  the  accident,  and  for  that  purpose 
to  recall  witnesses,  bat  that  the  plaintiff  was  not  obliged  to 
produce  the  seat  in  court,  notwithstanding  it  was  admitted 
to  be  in  his  possession,  and  that,  even  if  he  did  produce  it  in 
court,  still  it  could  not  be  used  as  independent  evidence,  but 
merely  in  applying  and  explaining  evidence.  If  it  was  meant 
by  this  that  the  mere  production  of  a  seat  on  the  trial,  with- 
out any  evidence  that  it  was  the  seat  in  question,  could  not 
be  used  as  independent  evidence,  then  it  might  not  be  ob- 
jectionable. 

3.  But  the  court  manifestly  meant  more,  as  is  apparent 
from  the  portion  of  the  charge  relating  to  the  seat.  That 
portion  of  the  charge  is  lengthy  and  to  the  effect  that  the 
seat  could  not  have  been  put  in  evidence  except  by  the  vol- 
untary act  of  the  plaintiff;  that  if  it  had  been  introduced 
it  would  not  itself  have  been  evidence, —  independent  evi- 
dence; that,  had  it  been  so  introduced,  it  would  have  been 
improper  for  the  jurors  to  take  into  consideration  the  phys- 
ical fact  as  to  the  condition  of  the  seat;  that  they  were  to 
try  the  case  upon  evidence  and  not  upon  their  observations; 
that  the  plaintiff  may  have  had  good  reasons  for  not  produc- 
ing the  seat  in  court;  that  if  he  thought,  from  lapse  of  time 
or  subsequent  use,  it  would  prejudice  his  case,  then  he  was 
justified  in  not  producing  it.  Some  portions  of  the  charge 
thus  referred  to  are  repugnant  to  the  rulings  of  this  court 
in  the  following  cases:  Neilson  v.  C.9  M.  dk  JV.  W.  B.  Co.  58 
Wis.  516 ;  Washburn  v.  M.  <&  L.  W.  B.  Co.  59  Wis.  364;  Whits 
v.  Milwaukee  City  B.  Co.  61  "Wis.  536;  Johnson  v.  Boorman, 
63  Wis.  268. 

4.  In  charging  the  jury  on  the  question  of  contributory 
negligenoe,  they  were  told,  in  effect,  that  unless  the  defect 
in  the  highway  was  of  such  a  nature  that  it  would  be  con- 
sidered ^rashness  "  to  attempt  to  pass  over  it,  the  driver  was 
not  obliged  to  stop  and  refuse  to  go  on,  but  was  at  liberty 
to  drive  on  if  he  exercised  ordinary  care  in  passing  over  the 
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defect.  In  so  far  as  it  may  be  inferred  from  such  charge 
that  the  driver  was  justified  in  venturing  to  drive  on,  even 
if  the  nature  of  the  defect  was  such  that  he  could  not  do  so 
without  being  guilty  of  a  want  of  ordinary  care  in  making 
the  attempt,  it  is  misleading.  It  was  for  the  jury  to  say 
whether  he  was  in  the  exercise  of  ordinary  card  in  ventur- 
ing to  drive  on  instead  of  turning  back,  as  well  as  whether 
he  exercised  ordinary  care  while  passing  over,  after  he  did 
so  conclude  to  drive  on.  Probably  the  most  favorable  case 
in  this  court  for  the  plaintiff  on  this  question  is  Kenworthy 
v.  fronton,  41  "Wis.  647.  It  was  there  held  that  "  the  fact 
that  a  person  drove  over  a  highway  at  a  certain  place  with 
knowledge  that  it  was  dangerous  is  not  conclusive,  in  law, 
that  he  was  negligent;  but  the  question  is  for  the  jury,  in 
view  of  all  the  facts  in  evidence."  It  is  just  as  true  that  it 
is  not  conclusive,  in  law,  that  it  is  not  negligence.  We  think 
the  portion  of  the  charge  referred  to  was  misleading. 

5.  On  the  question  of  damages  the  court  charged  the  jury 
to  the  effect  that,  if  the  injuries  were  permanent,  then  the 
plaintiff  was  entitled  to  recover  what  it  was  reasonably  to 
be  expected  he  oould  earn,  or  would  have  earned  in  the  or- 
dinary course  of  events,  up  to  the  time  of  his  death  or  when 
he  should  become  by  age  incapacitated  to  perform  further 
labor  in  earning  money,  and  for  what  suffering  he  might 
endure  in  the  future.  These  instructions  erroneously  allowed 
the  jury  to  go  into  the  field  of  conjecture  and  speculation. 
White  v.  Milwaukee  City  B.  Go.  61  Wis.  536;  Hardy  v.  Mil- 
waukee St.  B.  Co.  89  Wis.  183;  Block  v.  Milwaukee  St.  B. 
Co.  89  Wis.  371. 

Numerous  other  errors  are  assigned,  and  some  may  be 
fairly  subject  to  criticism;  but  it  is  believed  that  what  has 
been  said  is  sufficient  to  prevent  error  upon  a  new  trial. 

By  the  Court. —  The  judgment  of  the  circuit  oourt  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
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Thb  Ryak  Drug  Compact,  Respondent,  vs.  Hvambsahl,  Ap- 
pellant 

December  18, 1895  —  January  7, 1896. 

Interest:  Sale  of  chattels:  Accounts  stated:  Demand. 

Goods  were  sold  on  open  account,  and  statements  were  Bent  from 
time  to  time,  in  which  no  interest  was  ever  included.  These  state- 
ments were  kept  by  the  vendee  without  objection,  and  drafts  were 
drawn  upon  him  at  intervals  and  paid.  No  other  demand  of  pay- 
ment was  ever  made.  Held,  that  the  statements  constituted  ac- 
counts stated,  binding  on  both  parties,  and  that  in  an  action  for  a 
balance  due  no  interest  should  be  allowed  except  from  the  com- 
mencement of  the  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ean  Claire 
county:  "W.  F.  Bailey,  Circuit  Judge.    Reversed. 

The  plaintiff  sold  the  defendant  drugs  upon  open  account 
running  through  a  series  of  years.  Statements  of  account 
were  sent  from  time  to  time  by  the  plaintiff  to  the  defend- 
ant, in  which  no  interest  was  ever  included,  and  no  objec- 
tions were  made  thereto  by  the  defendant  Drafts  were 
drawn  at  intervals  by  the  plaintiff,  and  paid  by  the  defend- 
ant. No  demand  was  ever  made  for  the  payment  of  the 
account,  or  any  part  of  it,  farther  than  the  sending  of  the 
statements  and  the  drawing  of  drafts.  On  the  2d  of  Sep- 
tember, 1893,  there  was  due  $493.41,  for  which  an  action 
was  brought  by  the  plaintiff,  but  no  interest  was  claimed  by 
the  plaintiff  in  the  complaint.  Upon  the  trial  there  was 
testimony  on  the  part  of  the  plaintiff  that  the  goods  were 
sold  on  sixty  days'  time,  and  a  verdict  was  directed  and 
rendered  for  the  plaintiff  for  the  amount  claimed  in  the 
complaint,  with  interest  on  the  monthly  balances  through 
the  whole  period  of  the  account,  amounting  in  all,  principal 
and  interest,  to  $521.77.  From  judgment  on  this  verdiot 
the  defendant  appealed. 
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For  the  appellant  there  was  a  brief  by  Wickham  dk  Farrf 
and  oral  argument  by  James  Wickham. 

For  the  respondent  there  was  a  brief  by  Geo.  C.  &  Fred 
A.  TeaUy  and  oral  argument  by  Fred  A.  TeaU. 

Winslow,  J.  No  interest  should  have  been  allowed  ex- 
cept from  the  time  of  the  commencement  of  the  action. 
There  had  been  no  demand  for  payment,  and  the  statements 
of  account  sent  by  the  plaintiff  at  regular  intervals,  and 
kept  by  the  defendant,  in  which  no  interest  was  ever  claimed, 
constituted  accounts  stated,  binding  on  both  parties,  in  the 
absence  of  fraud  and  mistake.  Cobb  v.  AmmdeU,  26  Wis. 
553;  Chandler  v.  People  8.  Bank,  61  Cal.  401. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 
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Dowling  and  another,  Respondents,  vs.  The  Lanoashibb  Izr- 
subancb  Company,  Appellant. 

December  18, 1896  —  January  7, 1896* 

IS      63 

(1)  Constitutional  law:  Delegation  of  legislative  power:  Standard  fire  98  264 
insurance  policy.  (2)  Waiver  of  condition  against  incumbrances*  92  63 
(8)  Proofs  of  loss:  Evidence.  ^-i| 

el02    16 

1.  The  provision  of  oh,  195,  Laws  of  1891,  that  the  insurance  com  mis-     iff*    so 

sioner  shaU  "prepare,  approve  and  adopt  a  printed  form  in  blank 
of  a  contract  or  policy  of  fire  insurance,  together  with  such  pro- 
visions, agreements,  or  conditions  as  may  be  indorsed  thereon  or 
added  thereto  and  form  a  part  of  such  policy  and  contract,  and 
such  form  shall*  as  near  as  the  same  can  be  made  applicable,  con* 
form  to  the  type  and  form  of  the  New  York  standard  fire  insur- 
ance policy,  so  called  and  known,"  is  a  delegation  of  legislative  TTT^- Jo 
power,  and  is  therefore  unconstitutional  and  void.  ^  U^    112 

2.  Issuance  of  a  policy  after  the  insured  had  fully  informed  the  agent     89  i^i  285n 

as  to  existing  incumbrances  on  the  property  was  a  waiver  of  a     40i**501n 
condition  in  the  policy  that  it  should  be  void  if  the  property  was- 
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incumbered,  notwithstanding  a  provision  that  there  should  be  no 
waiver  of  any  of  the  conditions  of  the  policy  unless  such  waiver 
was  written  upon  or  attached  thereto. 
&  Notice  having  been  given  to  produce  the  original  proofs  of  loss 
which  had  been  mailed  to  the  principal  office  of  the  insurance 
company,  a  postal  card  from  the  company  acknowledging  receipt 
of  the  proofs,  and  a  copy  of  such  proofs  which  had  been  retained 
by  the  insured,  were  admissible  to  show  that  the  proofs  had  been 
seasonably  furnished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  Frank  M.  Fish,  Judge.    Affirmed. 

This  is  an  action  upon  a  policy  of  insurance  issued  by 
the  defendant  to  the  plaintiff  Dowling  in  the  sum  of  $500, 
$250  of  which  was  on  his  stock  of  wines,  liquors,  and  mer- 
chandise, and  $250  upon  his  furniture  and  fixtures,  in  a  cer- 
tain saloon  in  Eau  Claire.  The  policy  contained  an  indorse- 
ment thereon  as  follows,  to  wit:  "Loss,  if  any,  payable  to 
P.  J.  Bowlin  &  Co.,  mortgagee,  as  their  interest  may  ap- 
pear,"—  under  which  name,  it  appears,  the  plaintiff  P.  J. 
Bowlin  conducted  business.  "While  the  insurance  was  in 
force,  namely,  December  9, 1893,  the  said  property  was  de- 
stroyed in  part,  and  damaged,  by  fire,  and  the  total  loss  upon 
each  subject  of  insurance  exceeded  the  amount  of  the  total 
insurance  upon  the  property ;  the  total  concurrent  insurance 
being  $2,500,  $1,250  of  which  was  on  the  furniture  and 
fixtures,  and  $1,250  upon  the  stock  of  wines,  liquors,  and 
saloon  merchandise. 

The  policy  in  suit  was'  the  Wisconsin  standard  policy  in 
use  under  ch.  195,  Laws  of  1891.  It  appeared  that  there 
was  a  chattel  mortgage  on  the  insured  property,  for  $300, 
to  Ann  Dowling,  the  existence  of  which  was  not  noticed  or 
indorsed  upon  the  policy.  On  behalf  of  the  plaintiffs,  evi- 
dence was  given  tending  to  show  that  the  plaintiff  Dowling 
informed  the  defendant's  agent  fully  of  the  existence  of  said 
mortgage,  as  well  as  the  $1,000  mortgage  to  P.  J.  Bowlin 
&  Co.,  at  the  time  the  policy  was  issued,  but  such  evidence 


Digitized  by  CjOOQIC 


Wis.]  JAJSTJAKT  TERM,  1896.  65 

Dowling  and  another  vs.  The  Lancashire  Ins.  Co. 

was  objected  to  by  the  defendant.  Evidence  was  given 
tending  to  show  that  proofs  of  loss  were  made  and  delivered 
to  the  defendant  in  dne  season,  and  also  the  amount  of  the 
plaintiffs'  damages. 

The  court  instructed  the  jury  that,  if  the  plaintiff  Dowlin-g 
had  stated  to  the  defendant's  agent  fully  the  existence  of 
these  incumbrances,  they  would  find  in  favor  of  the  plaint- 
iffs upon  that  issue,  otherwise  tbey  would  find  for  the 
defendant;  and  gave  the  jury  appropriate  instructions  in  re- 
spect to  the  question  of  damages.  There  was  a  verdict  for 
the  plaintiffs  for  $500,  for  which  amount,  with  costs,  judg- 
ment was  given  against  the  defendant,  from  which  the  de- 
fendant appealed. 

For  the  appellant  there  was  a  brief  by  Doolittle  &  Shoe- 
maker,  attorneys,  and  a  supplemental  brief  signed  by  Van 
Dyke  &  Van  Dyke  &  Carter,  and  oral  argument  by  L.  A. 
Doolittle  and  W.  D.  Van  Dyke.  They  contended,  inter  alia, 
that  it  may  be  conceded  that  unless  ch.  195,  Laws  of  1891, 
prohibits  oral  waivers  of  the  kind  in  question  the  waiver 
was  effectual;  but  that  statute  provides  that  every  policy 
must  contain  the  condition  against  incumbrances  and  that 
it  cannot  be  waived  except  in  a  certain  manner.  Assuming, 
therefore,  that  the  act  is  valid,  the  policy  in  suit  was  null 
and  void  because  there  was  a  chattel  mortgage  on  the  prop- 
erty and  no  written  agreement  was  indorsed  on  the  policy 
to  the  effect  that  it  should  be  valid  notwithstanding  the 
mortgage.  Bourgeois  v.  N.  W.  Nat.  Ins.  Co.  86  "Wis.  606. 
No  question  of  estoppel  arises  under  the  statute.  Both 
parties  are  conclusively  presumed  to  know  the  law;  and 
both  parties  knew,  therefore,  that  the  policy  was  void,  there 
being  a  chattel  mortgage  on  the  property.  The  act  of  1891 
is  not  invalid  as  an  unlawful  delegation  of  legislative  power. 
The  power  delegated  has  respect  to  two  separate  subject 
matters,  viz.:  (1)  the  policy  form;  (2)  "riders."  In  respect 
to  the  policy  form,  the  power  delegated  permitted  no  discre- 
Vol.92  — 5 
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tion  on  the  part  of  the  insurance  commissioner  and  attorney 
general.  The  form  to  be  prepared  by  them  was  required  to 
conform  to  the  New  York  form,  not  in  so  far  as  the  officers 
might  deem  the  same  applicable,  but  "  so  near  as  the  same 
can  be  made  applicable."  The  power  delegated  was  not 
power  to  make  a  law,  for  the  law  was  complete  when 
adopted.  The  New  York  form  was  by  reference  as  effectu- 
ally adopted  as  if  it  had  been  inserted  at  length  in  the  act. 
Flanders  v.  Merrimack,  48  Wis.  567,  576;  Kollock  v.  Madi- 
son, 84  id.  458,  461;  Jenkins  v.  Morning,  38  id.  197,  201; 
Suth.  Stat.  Const.  §  257.  Eetaliatory  acts,  so  called  (such 
as  sec.  1221,  E.  S.),  adopt  the  statutes  of  other  states  by 
mere  reference  thereto,  and  are  uniformly  held  to  be  unob- 
jectionable on  that  account.  Some  Ins.  Co.  v.  Swigert,  104 
111.  653;  People  v.  Fire  Asso.  of  Phila.  92  N.  Y.  311;  State 
ex  rel.  Baldwin  v.  Ins.  Co.  of  N.  A.  115  Ind.  257;  Phoenix 
Ins.  Co.  v.  Welch,  29  Kan.  672.  The  power  delegated  by 
the  act  was  administrative  rather  than  legislative.  Chicago 
&N.  W.  R.  Co.  v.  Dey,  35  Fed.  Eep.  866.  An  act  which  con- 
fers an  authority  or  discretion  as  to  the  execution  of  a  law, 
to  be  exercised  under  and  in  pursuance  of  it,  is  not  an  un- 
constitutional delegation  of  power.  Chicago,  M.  &  St.  P.' 
R.  Co.  v.  Minnesota,  134  U.  S.  418,  459 ;  State  ex  rd.  Hahn 
v.  Young,  29  Minn.  474;  Cooley,  Const.  Lim.  114;  Wayman 
v.  Southard,  10  "Wheat.  1,  40;  Cincinnati,  W.  &  Z.  R.  Co.  v. 
Clinton  Co.  1  Ohio  St.  77,  88;  State  ex  rel.  R.  &  W.  Comm. 
v.  C,  M.  &  St.  P.  R.  Co.  38  Minn.  281,  289,  300;  Field  'v. 
Clark,  143  TJ.  S.  649.  In  respect  to  "riders,"  the  power 
delegated  by  sec.  1  of  the  aot  is  not  unlimited,  but  is  ex- 
pressly confined  and  restricted  by  sec  4  of  the  act.  The 
legislature  may  pass  general  laws  giving  to  other  depart- 
ments, expressly  or  by  necessary  implication,  discretion  to 
employ  the  proper  means  to  fill  up  and  regulate  the  details 
for  themselves  and  subordinates,  though  the  exercise  of  that 
discretion  be  j"wa*i-legislative.    Suth.  Stat.  Const.  §  67;  in 
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re  Oliver,  17  Wis.  681;  Bryant  v.  Bobbins,  70  id.  258;  State 
ex  rd.  BaltzeU  v.  Stewart,  74  id.  620;  Muskego  v.  Drainage 
Gommtrs,  78  id.  44;  Martin  v.  Witherspoon,  135  Mass.  175; 
People  ex  rel.  Murphy  v.  Kelly,  5  Abb.  N.  C.  383 ;  Chicago 
&  N.  W.  R.  Go.  v.  Bey,  35  Fed.  Eep.  866,  and  cases  cited; 
Munn  v.  Illinois,  94  TJ.  S.  113 ;  State  ex  rel.  R.  <&  W.  Coram, 
v.  C,  M.  <&  St.  P.  R.  Co.  38  Minn.  281. 

For  the  respondents  there  was  a  brief  by  Geo.  C.  dk  Fred 
A.  TeaJl,  and  oral  argument  by  Fred  A.  Teatt.  To  the 
poiht  that  legislative  power  cannot  be  delegated,  they  cited 
Cooley,  Const.  Iim.  116;  Cooley,  Taxation,  61 ;  Dillon,  Mun. 
Corp.  §  96  (60);  Thome  v.  Cramer,  15  Barb.  112;  Bradley 
v.  Baxter,  id.  122;  Barto  v.  Eimrod,  8  N.  T.  483;  People 
ex  rd.  McSpedon  v.  Stout,  23  Barb.  349;  CPNeil  v.  Am.  F. 
In*.  Go.  166  Pa.  St.  72;  Anderson  v.  Manchester  F.  Ass.  Co. 
63  N.  W.  Eep.  241.  The  two  cases  last  cited  are  directly  in 
point  upon  the  question  of  the  constitutionality  of  the  stand- 
ard policy  law. 

Pinney,  J.  1.  The  action  is  upon  a  "Wisconsin  standard 
policy  of  fire  insurance,"  prepared,  approved,  and  adopted 
by  the  insurance  commissioner  under  ch.  195,  Laws  of  1891, 
which  contains  the  condition  that  the  policy  shall  be  void 
"  if  the  subject  of  insurance  be  personal  property  and  be  or 
become  incumbered  by  a  chattel  mortgage,"  and  also  the 
stipulation  that  "  no  officer,  agent,  or  other  representative 
of  the  company  shall  have  power  to  waive  any  provision  or 
condition  of  this  policy  except  such  as  by  the  terms  of  this 
policy  may  be  the  subject  of  agreement  indorsed  hereon  or 
added  hereto,  and  as  to  such  provisions  and  conditions  no 
officer,  agent,  or  representative  shall  have  such  power  or  be 
deemed  or  held  to  have  waived  such  provisions  or  condi- 
tions unless  such  waiver,  if  any,  shall  be  written  upon  or  at- 
tached hereto."  The  only  waiver  relied  on  in  respect  to  the 
chattel  mortgage  to  Ann  Dowling  was  by  parol,  and  the 


Digitized  by  CjOOQIC 


68  SUPKEME  COUKT  OF  WISCONSIN.  [92 

Dowling  and  another  vs.  The  Lancashire  Ins.  Co. 

question  was  whether,  under  such  policy  and  the  act  under 
which  it  was  adopted,  such  waiver  was  ineffectual,  so  that 
by  the  breach  of  the  condition  in  relation  to  chattel  mort- 
gages the  policy  was  rendered  void.  The  circuit  court  hav- 
ing ruled  that  the  parol  waiver  relied  on  was  valid,  the 
plaintiffs  obtained  a  verdict;  and  it  is  contended  in  support 
of  it  that  ch.  195,  Laws  of  1891,  is  unconstitutional  and  void, 
as  a  delegation  to  the  insurance  commissioner  of  legislative 

•  power,  which  the  constitution  (art.  IV,  sec.  1)  declares  "  shall 
be  vested  in  a  senate  and  assembly,"  and  that  such  pdrol  • 
waiver  was  effectual  and  valid  under  the  law  as  it  existed 
before  the  passage  of  sa\d  act. 

That  no  part  of  the  legislative  power  can  be  delegated 
by  the  legislature  to  any  other  department  of  the  govern- 
ment, executive  or  judicial,  is  a  fundamental  principle  in 
constitutional  law,  essential  to  the  integrity  and  mainte- 
nance of  the  system  of  government  established  by  the  con- 
stitution. The  difficulty  experienced  by  courts  in  distinguish-  - 
ing  between  legislative  power,  which  cannot  be  delegated,  - 
and  discretionary  powers  of  an  executive  or  administrative  - 
character,  which  may  be  intrusted  to  other  departments  or  - 
officers  in  the  conduct  of  public  affairs,  has  been  frequently  - 
experienced  and  acknowledged ;  and  it  arises,  in  a  great  - 
k  measure,  from  the  fact  that  powers  of  the  most  important 
-character,  not  essentially  legislative,  but  which  the  legisla- 
.  ture  might  properly,  in  the  first  instance,  exercise  or  deter- 
k  mine  by  its  own  judgment,  are  frequently  devolved  by  the 

*  legislature  upon  other  departments,  officers,  or  bodies.  In 
Moers  v.  Heading,  21  Pa.  St.  202,  it  was  said  that  "  half  the 
statutes  on  our  books  are  in  the  alternative,  depending  upon-' 
the  discretion  of  some  person  or  persons,  to  whom  is  con-  ~ 
fided  the  duty  of  determining  whether  the  occasion  exists  *- 
for  executing  them.  But  it  cannot  be  said  that  the  exercise  * 
of  such  discretion  is  the  making  of  the  law."  This  must  be  - 
understood,  we  think,  as  applicable  only  to  cases  where  the 
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discretion  is  not  essentially  a  legislative  one.    In  Blanding 
v.  Bwrr^  13  Cal.  358,  Field,  J.,  said :     "  Such  acts  are  con- 
stantly passed,  and  yet  no  one  has  ever  questioned  their 
validity  as  laws  because  dependent  in  their  operation  upon 
occasions  which  may  never  arise.    .    .    .    The  legislature 
may  determine  absolutely  what  may  be  done,  or  it  may  au- 
thorize the  same  thing  to  be  done  upon  the  consent  of  third  - 
parties.    It  may  command,  or  it  may  only  permit;  and  in  — 
the  latter  case,  as  in  the  former,  its  acts  have  the  efficacy  - 
of  laws." 

Where  an  act  is  clothed  with  all  the  forms  of  law,  and  is 
complete  in  and  of  itself,  it  may  be  provided  that  it  shall 
become  operative  only  upon  some  oertain  act  or  event,  or, 
in  like  manner,  that  its  operation  shall  be  suspended;  and 
the  fact  of  such  act  or  event,  in  either  case,  may  be  made  to 
depend  upon  the  ascertainment  of  it  by  some  other  depart- 
ment, body,  or  officer,  which  is  essentially  an  administrative 
act.  In  all  such  cases  it  is  upon  the  occurrence  of  the  fact 
or  event  that  the  act  becomes  operative  or  its  suspension  is 
accomplished.  In  Locked  Appeal,  72  Pa.  St.  491,  498,  it 
was  deolared  that  "  to  assert  that  a  law  is  less  than  a  law 
because  it  is  made  to  depend  upon  a  future  event  or  act,  is 
to  rob  the  legislature  of  the  power  to  act  wisely  for  the  pub- 
lic welfare  whenever  a  law  is  passed  relating  to  a  state  of 
affairs  not  yet  developed,  or  to  things  future  or  impossible 
to  know ; "  and  it  was  said  that  the  proper  distinction  is 
this:  "The  legislature  cannot  delegate  its  power  to  make  •" 
a  law,  but  it  can  make  a  law  to  delegate  a  power  to  deter-  - 
mine  some  fact  or  state  of  things  upon  which  the  law  makes,  * 
or  intends  to  make,  its  own  action  to  depend."  And  ac-  ^ 
cordingly  the  time  when  the  act  shall  take  effect  may  be 
made  to  depend  upon  the  majority  of  a  popular  vote  being 
cast  in  its  favor  under  a  submission  to  the  electors  for  that 
purpose,  provided  in  the  act.  State  ex  rd.  Atty  Oen.  v. 
O'NeiU,  24  Wis.  149;  Smith  v.  Janesville,  26  Wis.  291. 
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In  considering  the  true  test  as  to  whether  a  power  is 
strictly  legislative,  or  whether  it  is  administrative  and  merely 
relates  to  the  execution  of  the  law,  Ranney,  J.,  in  Cincm- 
nati,  W.  &  Z.  Ii.  Co.  v.  Clinton  Co.  Comm'rs,  1  Ohio  St.  88, 
said:  "The  true  distinction  is  between  the  delegation  of 
power  to  make  the  law,  which  necessarily  involves  a  discre- 
tion as  to  what  it  shall  be,  and  conferring  authority  or  dis- 
cretion as  to  its  execution,  to  be  exercised  under  and  in 
pursuance  of  the  law.  The  first  cannot  be  done.  To  the 
latter  no  valid -objection  can  be  made."  Substantially  the 
same  conclusion  was  reached  in  Field  v.  Clark,  143  U.  S.  650, 
681-694,  in  respect  to  the  provisions  of  the  tariff  of  Octo- 
ber 1, 1890  (26  U.  S.  Stats.  612,  ch.  1244,  sec.  3),  in  respect 
to  reciprocity  of  commerce,  by  which  authority  was  con- 
ferred upon  the  president  to  suspend  by  proclamation.. tte 
free  introduction  of  sugar,  molasses,  coffee,  tea,  and  hides, 
when  satisfied  that  any  country  producing  such  articles  im- 
poses duties  or  other  exactions  upon  the  agricultural  ocpther 
products  of  the  United  States  which  he  might  deem  recipro- 
cally unequal  or  unreasonable,  and  it  was  held  that  this  pro- 
vision was  not  open  to  the  objection  that  it  was  an  uncon- 
stitutional transfer  of  legislative  power  to  the  president. 
The  reasoning  of  the  court  in  this  case  goes  upon  the  ground 
that,  upon  a  proper  construction  of  the  act,  it  provided  for 
the  ascertainment  of  an  event  or  state  of  affairs  in  view  of 
which  the  provision  for  reciprocity  of  trade  should  cease  to 
exist. 

The  application  of  the  distinction  so  well  established  and 
clearly  pointed  out  in  these  cases  is,  we  think,  decisive  of 
the  validity  of  the  act  in  question.  Its  object  was  to  pro- 
vide for  a  uniform  policy  of  fire  insurance,  to  be  made,  and 
issued  by  all  companies  taking  such  risks,  so  that  no  other 
than  the  standard  policy,  prepared,  approved,  and  adopted  ■ 
by  the  insurance  commissioner,  could  be  lawfully  issued  or 
used  within  the  state.    Indeed,  to  issue  or  deliver  any  other 
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than  the  standard  policy  was  made  a  misdemeanor  and  pun- 
ishable by  a  fine.  Bourgeois  v.  N.  W.  Nat  Ins.  Co.  86  Wis. 
€09.  Although  the  act  provided  for  "  a  printed  form  in 
blank  of  a  contract  or  policy  of  fire  insurance,  together 
with  such  provisions,"  etc.,  it  provides  also  that  they  were 
to  form  a  part  of  such  contract  or  policy,  so  that  the  essen- 
tial substance  of  the  contract  required  to  be  embraced  in 
such  form  should  have  the  sanction,  force,  and  effect  of  a 
legal  enactment;  and,  as  applicable  to  the  present  case,  the 
stipulations  of  such  policy  would  operate,  under  the  aot,  to 
change  the  law  as  it  had  previously  existed  in  relation  to 
parol  waiver  of  forfeitures  by  the  conditions  of  fire  insur- 
ance policies.    The  act,  in  our  judgment,  wholly  fails  to 


provide  definitely  and  clearly  what  the  stainfoH  pnli^.y 
should  contain,  so  that  it  could  be  put  in  use  as  a  uniform 
policy  required  to  take  the  place  of  all  others,  without  the 
determination  nf  thft  insurant  mmmiasionflr  in  respect  to  \ 
matters  involving  the  exercise  of  a  legislative  discretion 
that  could  not  be  delegated,  and  without  which  the  act 

COUld  not  pOSSiblV  E  fnt  In  ,lcm  pg  QTI    act  E   ^nnfnrmit.y  to. 
which  all  fire  influrance  policies  were  required,  taJhfi  issiiftd. 


Giving  full  effect  to  all  the  language  of  the  act,  as  we  must 
do,  it  provides  that  the  insurance  commissioner  shall,  within 
sixty  days  of  the  passage  of  this  act,  "prepare^  approve,  and 
adopt  a  printed  form  m  blcmk  of  a  contract  or  policy  <f  f»" 
insurance^  together  with  such  provisions,  agz&m&ds  ac  <™utt- 
tions  as  may  be  indorsed  thereon  or  added  thereto  and  form 
a  part  of  such  contract  or  policy;  and  such  form  shalL  as 
near  as  the  same  cam,  be  made  applicable,  conform  to  the  type 
and  form  of  the  New  York  standard  fire  insurance  policy, 
so  called  and  known;  providedT  however,  that  five  days' no- 
tice of  cancellation  fay  the  company  shall  be  given,  and  pro- 
vided, that  proof  of  loss  shall  be  made  within  sixty  days  ( 
after  a  fire."  The  insurance  commissioner  was  authorized  to 
call  upon  the  attorney  general  "  for  such  assistance  as  shall 
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seem  necessary  in  the  preparation "  of  such  policy,  and  it 
was  the  duty  of  the  attorney  general  to  perform  such  serv- 
ice. The  insurance  commissioner  was  required,  on  or  before- 
September  1, 1891,  to  file  in  his  office  the  printed  form  in 
blank  of  such  contract  or  policy,  and  immediately  there- 
after he  was  to  have  500  copies  of  the  same,  with  this  act, 
printed,  and  to  mail  to  each  company  doing  a  fire  insurance 
business  in  the  state  copies  of  the  same.  The  fourth  section 
provides  that  after  September  1, 1891,  no  such  insurance 
company  shall  use  any  other  form  of  policy,  and  "  no  other 
or  different  provision,  agreement,  condition  or  clause  shall, 
in  any  manner,  be  made  a  part  of  said  contract  or  policy  or 
be  indorsed  thereon  or  delivered  therewith,  except"  that 
certain  "riders"  may  be  used,  which  are  in  no  case  to  be 
"inconsistent  with  or  a  waiver  of  the  conditions  of  the 
standard  policy  "  therein  provided  for. 

It  was  impossible  to  adopt  the  New  York  standard  policy 
without  repealing  certain  statutes  of  this  state  on  the  subject 
of  fire  insurance,  directly  contravening  the  provisions  of 
such  policy,  viz.,  the  valued  policy  law  and  the  insurance 
agency  law.  R.  S.  sees.  1943, 1947.  The  act  did  not  con- 
tain any  repealing  clause,  but  its  evident  intention  was  that 
the  various  statutory  provisions  existing  upon  the  subject  of 
cancellation  of  policies,  and  under  the  by-laws,  rules,  and 
regulations  of  companies  made  pursuant  to  their  charters, 
and  in  respect  to  proof  of  loss,  should  be  repealed;  for  it 
was  provided  that  five  days'  notice  of  cancellation  should  be- 
given,  and  proof  of  loss  should  be  furnished  within  sixty 
days  after  the  fire.  The  New  York  standard  policy  pro- 
vides that  proof  of  loss  shall  be  furnished  within  sixty  days 
after  the  fire,  "  unless  such  time  is  extended  in  writing  by 
the  company,"  —  a  provision  omitted  from  the  Wisconsin 
policy,  as  approved  and  adopted,  as  well  as  the  provision  of 
the  New  York  policy  that  "  no  suit  or  action  on  this  policy 
shall  be  sustainable  in  any  court  of  law  or  equity  until  after 


Digitized  by  CjOOQIC 


Wis.]  JANUAKY  TERM,  1896.  7$ 

Dowling  and  another  vs.  The  Lancashire  Ins.  Co. 

full  compliance  by  the  insured  with  all  the  foregoing  re- 
quirements, or  unless  commenced  within  twelve  months  next 
after  the  fire,"  to  avoid,  it  is  said,  conflict  with  sees.  4219, 
4222,  R.  S.,  of  the  general  statutes  of  limitation. 

As  the  legislature  could  not,  for  reasons  thus  indicated,, 
adopt  the  New  York  standard  policy,  the  power  was  so  dele- 
gated by  the  act  to  the  insurance  commissioner,  to  prepare,, 
approve,  and  adopt  a  printed  form  in  blank  of  a  contract 
or  policy  of  fire  insurance,  etc.,  which  would,  "  as  near  as 
the  same  can  be  made  applicable,  conform  to  the  type  and 
form  of  the  New  York  standard  fire  insurance  policy."  The 
result  was  that,  until  the  discretion  vested  in  the  commis- 
sioner should  be  exercised  and  such  form  was  so  approved 
and  adopted,  no  business  of  insurance  could  be  transacted 
under  the  act.  Until  then  the  act  was  ineffectual,  for  want 
of  certainty.  Evidently,  the  conformity  to  "  type  and  form  " 
of  the  New  York  standard  policy  had  reference  to  the  form 
of  that  policy  as  embracing  the  substance  of  the  provisions  of 
the  contract,  and  as  to  the  size  and  kind  of  type  to  be 

used  in  printing  the  policy  to  be  adopted.    Had  the  com 

missioner  wholly  declined  to  prepare,  approve,  and  adopt  — 
any  form  whatever,  it  would  not  have  been  possible  to  have  - 
carried  into  effect  so  imperfect  or  uncertain  an  enactment,  - 
or  to  transact  business  under  it.     Within  the  lines  indicated,  -*- 
a  discretion  was  reposed  in  the  commissioner  as  to  the  form 
of  the  policy  which  embodied  the  substance  of  the  contract, 
and  which  was  to  have  the  sanction  and  force  of  law.     The  - 
effect,  clearly,  was  to  transfer  to  him  bodily  the  legislative  - 
power  of  the  state  on  that  subject.    "Within  the  limits  pre-  - 
scribed,  he  was  to  prepare  just  such  a  policy  or  contract  as, 
in  his  judgment  and  discretion,  would  meet  the  legal  exigen- 
cies of  the  case,  and  no  one  could  certainly  predict  what  the 
result  of  his  action  might  be.     It  was  not  to  be  published,. 
as  laws  are  required  to  be,  or  to  be  approved  by  the  governor. 
It  was  to  be  filed  in  the  office  of  the  insurance  commissioner,. 
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instead  of  being  deposited  in  the  office  of  the  secretary  of 
state,  and  its  use  was  to  be  enforced  by  the  penal  sanction 
of  the  act.  He  was  not  required  by  the  act  to  perform  any 
mere  administrative  or  executive  duty,  or  to  determine  any 
matter  of  fact  for  the  purpose  of  executing  or  carrying  the 
act  into  effect. 

The  result  of  all  the  cases  on  this  subject  is  that  a  law 

•  must  be  complete,  in  all  its  terms  and  provisions,  when  it 

*  leaves  the  legislative  branch  of  the  government,  and  noth- 
>  ing  must  be  left  to  the  judgment  of  the  electors  or  other 

appointee  or  delegate  of  the  legislature,  so  that,  in  form 
and  substance,  it  is  a  law  in  all  its  details  in  prcesenti,  but 
which  may  be  left  to  take  effect  in  futuro,  if  necessary, 
upon  the  ascertainment  of  any  prescribed  fact  or  event. 
Instead  of  preparing  a  form  of  standard  policy  and  adjust- 
ing it  to  the  existing  legislation,  or  modifying  such  legisla- 
tion, if  necessary,  by  virtue  of  its  constitutional  functions, 
-  the  legislature  delivered  over  this  task  wholly  to  the  insur- 
-ance  commissioner,  to  accomplish  it  as  nearly  as  might  be; 
and  this  depended  wholly  upon  his  discretion  and  judgment 
as  to  what  the  law  should  be  in  this  respect,  for  the  act  had 
not  specifically  declared  it.    Conceding  that  the  legislature 
might  have  adopted  the  New  York  form  as  an  entirety  by 
the  use  of  general  language,  it  is  evident  that  the  proposed 
form,  to  conform  "  as  near  as  can  be  to  the  form  adopted 
^  in  New  York,"  involved  a  duty  equivalent  to  that  of  re- 
vision, which  it  cannot  be  contended  could  be  delegated,  ex- 
cept subject  to  legislative  approval.    While  the  commis- 
sioner, within  the  discretion  intrusted  to  him,  might  have 
approximated  in  a  great  degree  to  the  policy  which  the 
legislature  may  have  intended,  the  objection,  in  view  of  the 
consideration  stated,  that  it  has  not  received  the  legislative 
.sanction,  is  necessarily  fatal  to  it. 

The  cases  of  State  ex  rel.  R.  <b  W.  Comm.  v.  C,  M.  <&  St.  P. 
J2.  Co.  38  Minn.  298,  and  Chicago  &  N.  W.  E.  Co.  v.  Deyy 
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35  Fed.  Rep.  866,  874,  are  not  in  conflict,  but  in  harmony, 
with  the  conclusion  we  have  reached,  as  to  what  is  and 
what  is  not  an  unconstitutional  delegation  of  the  legislative 
power. 

For  these  reasons,  we  hold  that  the  provision  authorizing  - 
the  insurance  commissioner  to  prepare,  approve,  and  adopt  ~- 
a  printed  form  in  blank  of  a  contract  or  policy  of  fire  in-  ' 
surance,  together  with  such  provisions,  agreements,  or  con-  *" 
ditions  as  may  be  indorsed  thereon  or  added  thereto  and  ' 
form  a  part  of  such  contract  or  policy,  and  that  such  form 
shall,  as  near  as  the  same  can  be  made  applicable,  conform 
to  the  type  and  form  of  the  New  York  standard  fire  insur- 
ance policy,  so  called  and  known,  isjinconstitaliQnal  and 
void.     Conclusions  in  accord  with  these  views,  in  somewhat 
similar  cases,  have  been  reached  in  other  states.    Anderson 
v.  Manchester  F.  Ass.  Co.  (Minn.),  63  K  "W.  Rep.  241 ;  CPNeil 
v.  Am.  F.  Ins.  Co.  166  Pa.  St.  72.    The  instruction  of  the 
court  to  the  jury  that  if  the  plaintiff  Dowling^  at  the  time 
the  policy  was  issued,  stated  to  defendant's  agent  fully  the 
existence  of  the  incumbrances,  they  would  find  in  favor  of 
the  plaintiffs,  was  correct  and  in  conformity  with  previous 
decisions  of  this  court  on  the  subject  of  waiver  of  conditions 
of  forfeitures  in  the  policy  against  incumbrances.     Renier 
v.  Dwelling  House  Ins.  Co.  74  Wis.  94,  and  cases  there  cited ; 
Bourgeois  v.  Mut.  F.  Ins.  Co.  86  Wis.  402. 

2.  Evidence  was  given  tending  to  show  that  proofs  of  loss 
under  the  policy  were  prepared  and  mailed  to  the  company 
at  their  principal  office,  and  that  a  postal  card  had  been  re- 
ceived from  the  defendant  acknowledging  receipt  of  the 
same.  A  copy  of  the  proofs  was  delivered  to  the  local  agent 
of  the  defendant,  and  a  copy  retained  by  the  plaintiffs'  at- 
torney, which,  with  such  postal  card,  were  offered  in  evi- 
dence, against  the  defendant's  objection,  it  being  conceded 
that  notice  had  been  given  to  produce  the  original  proofs. 
It  was  competent  to  show  in  this  manner  that  proofs  of  loss 
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had  been  seasonably  famished  to  the  company,  although 
such  proofs  were  not  competent  evidence  of  the  facts  therein 
contained.  We  therefore  see  no  objection  to  the  admission 
in  evidence  of  the  copy  of  proofs  and  the  postal  card  in  ques- 
tion. It  does  not  appear  that  any  objection  had  been  made 
to  the  proofs,  and  we  do  not  think  that  the  defendant  haa 
any  just  ground  of  complaint  on  account  of  the  ruling. 

3.  It  is  urged  as  ground  for  reversal  that  the  evidence 
showing  the  amount  of  the  plaintiffs'  damages  was  insuffi- 
cient to  warrant  the  amount  of  the  verdict.  Without  reca- 
pitulating the  evidence,  we  will  content  ourselves  with  saying 
that  we  think  it  was  sufficient  to  warrant  the  finding  of  the 

jury- 
It  does  not  appear  that  any  ground  exists  for  a  reversal 

of  the  judgment. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Stewart,  Respondent,  vs.  Smith,  Appellant. 

December  18, 1895  — January  7, 1896. 

Seduction:  Previous  unchastity:  Evidence, 

1.  In  an  action  for  the  seduction  of  plaintiff's  daughter  evidence  of 

her  want  of  chastity  prior  to  the  alleged  seduction  is  admissible 
in  mitigation  of  damages;  and  such  want  of  chastity  may  be 
shown  not  only  by  general  reputation  and  specific  acts  of  unchas- 
tity but  by  evidence  tending  to  show  impure  conversation  and  im- 
proper and  familiar  association  with  men. 

2.  Evidence  was  admissible  in  such  a  case  that,  prior  to  the  alleged 

seduction,  the  daughter,  in  company  with  a  man  other  than  the 
defendant,  had  been  driven  about  the  city,  going  to  no  particular 
place,  in  a  hack  with  closed  curtains. 
&  A  question  asked  of  the  keeper  of  an  hotel  in  a  city  other  than  that 
in  which  the  parties  lived,  as  to  whether  on  a  certain  day  the 
daughter  stopped  at  his  hotel,  was  perhaps  proper  if  merely  in- 
troductory to  further  evidence,  but  is  not  shown  to  have  been  so. 
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4.  Evidence  of  the  bad  reputation  of  a  young  woman  whom  a  witness 

testified  he  had  several  times  seen  in  company  with  plaintiff's 
daughter,  in  the  evening  and  at  night,  going  to  rooms  kept  by 
young  men  who  did  not  live  there  or  have  any  place  of  business 
there,  was  admissible  as  bearing  on  the  daughter's  chastity. 

5.  The  daughter  having  testified  that  she  had  been  riding  with  defend- 

ant several  times  previous  to  and  about  the  time  of  the  alleged 
seduction,  one  whom  she  had  named  as  an  eye-witness  to  one  of 
these  occasions  should  have  been  allowed  to  contradict  her. 
'6.  Defendant,  having  admitted  on  cross-examination  that  he  had  paid 
money  to  a  doctor  for  services  to  the  daughter  at  the  time  of  her 
confinement,  should  have  been  permitted  on  re-examination  to  ex- 
plain why  he  paid  it 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
•Claire  county :  Frank  M.  Fish,  Judge.     Reversed. 

The  action  is  for  the  seduction  of  the  plaintiff's  unmar- 
ried daughter,  Lizzie.  The  claim  of  the  plaintiff  is  that  his 
•daughter,  who  was  twenty-four  years  of  age,  was  his  house- 
keeper, and  had  general  charge  and  management  of  his 
househould  affairs,  and  performed  most  of  the  work  of 
•caring  for  the  household;  that  she  was  of  chaste  charac- 
ter; that  some  time  about  the  month  of  June,  1893,  the 
defendant  seduced  the  said  Lizzie,  and  had  sexual  inter- 
course with  her  at  many  different  times  between  the  date 
of  the  seduction  and  the  subsequent  month  of  December, 
whereby  she  became  pregnant  by  the  defendant,  and  gave 
birth  to  a  child  on  May  5,  1894,  by  reason  of  which  seduc- 
tion and  pregnancy  the  plaintiff  has  been  greatly  damaged. 
The  answer  was  a  general  denial  and  an  allegation  that  be- 
fore the  alleged  seduction  the  said  Lizzie  was  a  woman  of 
unchaste  character  and  reputation.  There  was  verdict  and 
judgment  for  the  plaintiff,  from  which  the  defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Wiokham  <&  Farr9 
and  oral  argument  by  James  Wickham. 

For  the  respondent  there  was  a  brief  by  Geo.  O.  <&  Fred 
A.  Teall9  and  oral  argument  by  Fred  A.  Teall. 
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Newman,  J.  The  errors  alleged  are,  for  the  most  part, 
in  the  admission  and  rejection  of  evidence,  and  to  the  charge 
of  the  court.  It  will  be  necessary  to  consider  some  of  thfr 
more  important.  They  relate,  in  the  main,  to  the  rejection 
of  evidence  tending  to  show  a  want  of  chastity  in  the  woman, 
Lizzie  Stewart,  at  the  time  of  her  alleged  seduction.  This 
class  of  evidence  is  proper  to  be  received  for  the  purpose  of 
mitigating  the  damages;  for,  surely,  if  she  was  unchaste 
previously  to  defendant's  intercourse  with  her,  the  plaintiff 
would  be  less  damaged  than  if  a  previously  chaste  daughter 
had  been  debauched.  Besides,  it  tends  to  make  doubtful 
that  the  defendant  is  responsible  for  the  pregnancy  and  the 
loss  of  service  consequent  upon  it.  "Want  of  previous  chasr 
tity  may  be  proved  by  general  reputation  and  specific  acts 
of  unchastity,  not  only,  but  by  evidence  which  tends  to  show 
impure  conversation  and  improper  and  familiar  association 
with  men.  West  v.  Druff^  55  Iowa,  335.  The  court  in  that 
case  very  cogently  remarks,  "  Conversations,  acts,  and  asso- 
ciations are  manifestations  of  character,  and  constitute  the 
true  index  of  the  heart."  Even  acts  of  an  equivocal  char- 
acter may  be  competent  to  be  received  on  this  question ;  for 
it  is  the  province  of  the  jury  to  determine  what  such  acts 
indicate,  and  to  give  to  them  their  proper  value,  in  the  light 
of  all  the  circumstances.  This  principle  seems  to  have  been 
recognized  by  the  trial  court,  but  he  seems  to  have  applied 
it  with  exceeding  illiberality  towards  the  defendant.  The 
following  are  some  examples: 

The  defendant  asked  the  witness  James  Hayes,  who  was 
a  hack  driver,  this  question:  "I  will  ask  you,  Mr.  Hayes,  if 
at  any  time  prior  to  June,  1893,  you  drove  Lizzie  in  your 
hack,  in  company  with  a  certain  gentleman,  whose  name 
you  need  not  mention,  with  the  curtains  of  the  hack  closed, 
and  drove  around  the  city,  going  to  no  particular  place?" 
This  question  was  objected  to  as  "  incompetent,  irrelevant, 
and  immaterial."    The  court  asked,  "  How  is  this  material  ? " 
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Defendant's  counsel,  "As  evidence  tending  to  show  a  lack 
of  chastity."  The  objection  was  sustained.  The  proposed 
testimony  certainly  tended  to  show  that  the  young  woman 
had  placed  herself  in  a  compromising  situation,  and  an  im- 
proper association  with  a  man,  indicating,  at  least,  levity  of 
character.  It  was  a  situation  unusual  to  modest  women, 
and  subject  to  animadversion.  It  was  evidence  proper  to  be 
considered  by  the  jury  on  the  question  of  her  previous  chas- 
tity, in  the  light  of  all  the  evidence  on  that  question. 

A  witness,  J.  M.  Ingram,  keeper  of  an  hotel  at  M enomonie, 
was  asked:  "I  will  ask  you  if,  on  the  13th  day  of  June, 
1893,  Miss  Stewart  stopped  at  your  hotel?"  The  question 
was  objected  to,  and  the  objection  was  sustained.  No  ground 
of  the  objection  or  ruling  is  stated.  Nor  did  the  defend- 
ant's attorney,  so  far  as  appears,  state  what  he  expected  to 
prove  by  the  witness.  As  it  appears  on  the  record,  it  is 
mere  trifling.  Of  course,  the  question  was  of  an  immaterial 
fact,  if  the  fact  embraced  in  the  question  was  all  that  was 
proposed  to  be  proved  by  the  witness.  But,  if  the  question 
was  only  introductory  to  the  real  purpose,  it  was  compe- 
tent. From  some  conversation  between  the  court  and  coun- 
sel, it  is  inferred  that  it  was  understood  that  the  question 
was  merely  introductory,  and  that  the  ruling  was  under- 
stood to  cover  the  competency  of  the  evidence  proposed  to 
be  introduced.  What  was  proposed  seems  to  be  indicated 
by  a  remark  of  the  witness:  "I  thought  they  either  went 
walking  or  riding.  One  gentleman  is  all  that  I  remember 
of."  Probably  the  evidence  was  competent.  But  the  de- 
fendant's attorney  has  failed  to  make  it  apparent  to  this 
court  that  it  was  so. 

A  witness,  "W*.  H.  Nichols,  who  testified  that  in  the  sum- 
mer of  1893,  and  previous  to  August  of  that  year,  he  saw 
the  woman,  Lizzie,  accompanied  by  a  young  woman  of  the 
town,  several  times,  in  the  evening  and  night-time,  going  to 
certain  rooms,  over  the  store  of  his  employer,  which  were 
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kept  by  young  men  who  "  didn't  live  there  and  didn't  have 
any  place  of  business  there,"  and  "  were  not  club,  rooms." 
To  a  question  whether  he  knew  the  reputation  of  the  young 
woman  who  accompanied  her  on  these  occasions,  an  objec- 
tion was  interposed,  when  the  court  remarked :  "  I  am  ex- 
pecting you  to  bring  this  within  the  rule  I  have  announced, — 
the  rule  which  would  be  in  vogue  in  bastardy  cases,  as  to 
access.  It  has  no  bearing  upon  chastity."  To  this  remark 
exception  was  taken.  The  witness  then  answered  that  he 
had  heard  people  say  that  she  was  "  a  regular  loose  char- 
acter,—  what  is  commonly  known  as  a  '  chippie.' "  It  is  not 
obvious  why  this  evidence  had  "  no  bearing  upon  chastity." 
It  related  acts  of  a  compromising  character,  with  other 
men,  at  about  the  time  of  her  alleged  seduction  by  the  de- 
fendant. Lizzie  is  sure  that  the  seduction  took  place  in  the 
month  of  June.  That  is,  of  course,  only  her  estimation  of  the 
date,  for  no  close  date  for  it  is  fixed.  It  was  not  an  event 
of  which  the  date  was  noted,  for  certainty  of  remembrance ; 
and  there  is  a  margin  to  be  allowed  for  errors  in  the  com- 
parison of  events,  in  order  to  fix  the  date  even  approxi- 
mately. And,  if  the  acts  narrated  by  the  witness  really 
occurred  at  about  the  uncertain  date  of  an  actual  seduction, 
it  would  be  a  fair  question  for  the  consideration  of  the  jury 
whether  they  transpired  before  it  and  were  not  fair  indicia 
of  real  character  at  its  actual  date. 

The  woman,  Lizzie,  had  testified  that  at  about  the  time 
of  the  alleged  seduction,  and  previously,  she  had  been  sev- 
eral times  riding  with  the  defendant.  This  was  one  of  the 
circumstances  which  it  was  claimed  led  up  to  and  accom- 
panied the  seduction.  This  the  defendant  denied.  She 
named  one  John  Stannick  as  an  eye-witness  to  one  of  these 
occasions.  Stannick  was  called,  and  asked,  "  Did  you  know 
of  Smith? 8  going  out  riding  with  Lizzie  at  any  time?"  An 
objection  was  sustained.  It  seems  that  it  would  be  relevant 
to  contradict  her  on  this  point.    The  evidence  of  the  defend- 
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ant's  taking  her  to  ride  was  part  of  the  evidence  leading  up 
to,  and  going  to  prove,  the  alleged  seduction.  It  went  to 
show  the  relation  of  the  parties.  It  was  competent  to  meet 
it  with  evidence. 

The  defendant  testified  on  cross-examination  that  he  had 
paid  money  to  a  doctor  for  services  to  Lizzie  at  the  time  of 
her  confinement.  On  re-examination  he  was  asked  by  his 
counsel  to  explain  the  circumstances,  showing  why  he  paid 
it.  He  was  not  permitted  to  do  that.  An  objection  was 
sustained.  It  is  elementary  that  he  had  a  right  to  make  the 
explanation.  Unexplained,  the  fact  was  susceptible  of  dam- 
aging inference,  while  a  proper  explanation  might  render  it 
harmless.  At  least,  the  defendant  was  entitled  to  have  the 
circumstance  placed  before  the  jury  in  its  real  setting  and 
significance,  so  that  the  jury  might  draw  the  true  inference 
from  it. 

It  is  evident,  from  the  whole  case,  that  the  defendant  did 
not  have  a  fair  trial. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 


Eau  Claike  Fuel  &  Supply  Compact,  Respondent,  vs.  Lay-    i  92        81 


oook,  Appellant. 

December  18, 1895  —  January  7, 1896, 

Reference:  Consolidation  of  actions. 

"L  By  a  motion  to  consolidate  one  action  with  another  which  has  been 
referred  the  party  moving  consents  that  the  consolidated  action 
shall  be  tried  before  the  referee. 

&  Consent  to  the  reference  of  an  action  amounts  to  an  admission  that 
it  contains  a  referable  issue,  and  when  another  action  is  after- 
wards consolidated  with  it  the  court  may  refer  the  whole  case 
under  sec,  8864*  &  & 
Vol.  92— 6 
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Appeal  from  an  order  of  the  circuit  court  for  Eau  Claire 
county :  W.  F.  Bailey,  Circuit  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion.  In  the  action  first 
commenced  one  cause  of  action  was  upon  an  account  for 
goods  sold  and  delivered  to  the  defendant,  and  the  other 
was  to  recover  a  call  or  assessment  upon  defendant's  sub- 
scription for  stock  in  the  plaintiff  corporation.  The  second 
action  was  to  recover  a  second  call  or  assessment  upon  said 
subscription. 

For  the  appellant  there  were  briefs  by  Doolittte  cfe  Shoe- 
maker, and  oral  argument  by  L.  A.  Doolittte. 

C.  T.  JBundy,  for  the  respondent. 

Marshall,  J.  Plaintiff  commenced  an  action  against  de- 
fendant in  the  circuit  court,  February  28,  1894.  The  com- 
plaint set  out  two  causes  of  action,  one  of  which,  ifr  was 
claimed,  was  referable  by  compulsory  order,  and  the  other 
not.  Issue  was  joined,  and  thereafter  the  cause  was  re- 
ferred to  a  referee  to  hear,  try,  and  determine.  Thereafter 
plaintiff  commenced  a  second  action  to  recover  a  second 
instalment  on  the  claim  set  forth  in  one  of  the  causes  of  ac- 
tion in  the  first  suit.  Issue  was  joined,  and  thereafter  de- 
fendant's attorney  moved  the  court  for  an  order  consolidat- 
ing the  two  actions,  which  motion  was  granted  by  consent, 
and  thereafter  a  motion  was  made  by  plaintiff's  attorney 
for  an  order  referring  the  consolidated  action  to  the  referee 
previously  appointed,  which  motion  was  granted,  against 
the  objection  of  defendant's  attorney.  From  the  order  this 
appeal  was  taken. 

It  does  not  appear  that  the  order  referring  the  first  ac- 
tion to  the  referee  was  ever  vacated.  It  was  discretionary 
with  the  court  to  grant  or  refuse  the  motion  to  consolidate 
the  two  actions.  Bleach  v.  C.  cfe  N.  W.  R.  Co.  44  Wis.  593. 
Therefore  we  hold,  as  a  matter  of  practice,  that  the  court, 
in  granting  the  order  appealed  from,  had  a  right  to  assume 
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that  defendant's  attorney,  by  his  motion  to  consolidate  the- 
two  actions,  consented  that  the  consolidated  action  should 
be  tried  before  the  referee,  and  to  make  the  order  accord- 
ingly. It  would  have  been  perfectly  competent  for  ther 
court,  in  granting  the  order' of  consolidation,  to  have  done 
so  on  terms  that  the  consolidated  action  should  be  referred 
to  the  referee.  The  order  of  consolidation  having  been 
granted,  it  was  a  mere  matter  of  form,  under  the  circum- 
stances, to  enter  the  order  appealed  from.  The  second  ac- 
tion, under  the  circumstances,  merged  in  the  first.  More- 
over, the  consent  to  refer  the  first  action  amounted  to  a  tacit 
admission  that  it  contained  a  referable  issue;  hence  the 
court,  as  an  original  proposition,  could  have  referred  the 
whole  case  under  sec.  2864,  R.  S.  LitUejohn  v.  Regents  qf 
University,  71  Wis.  437. 
By  the  Court —  The  order  of  the  circuit  court  is  affirmed. 


Button,  Respondent,  vs.  American  Mutual  Accident  Asso- 
ciation, Appellant. 

December  19, 1895— January  7, 1896. 

Accident  insurance:  "  Intentional  injuries." 

1.  An  injury  intentionally  inflicted  on  the  insured  by  another  is  an 

"accidental  injury,"  if  unintentional  on  the  part  of  the  insured. 

2.  A  provision  in  an  accident  policy  that  it  shall  not  cover  "  inten- 

tional injuries,"— -  those  words  being  used  in  connection  with  a 
long  list  of  injuries,  all  of  which  imported  more  or  less  of  inten- 
tion, consent,  or  participation  by  the  insured,— is  held  not  to  in- 
\  elude  injuries  inflicted  intentionally  by  a  third  person  but  which 
are  unintentional  on  the  part  of  the  insured. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  W.  F.  Bailey,  Circuit  Judge.    Affirmed. 
For  the  appellant  there  was  a  brief  by  Phillips  <&  Hicks, 
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and  oral  argument  by  JE  H.  Sicks.  They  contended,  inter 
alia,  that  the  insured  cannot  recover  for  injuries  intention- 
ally inflicted  by  another  person,  although  the  insured  him- 
self did  not  intend  the  infliction  of  the  injuries.  Fischer  v. 
Travelers9  Ins.  Co.  1  L.  R.  A.  5^2 ;  De  Oram  v.  Nat.  Ace.  Boc. 
51  Hun,  142;  Travellers'  Ins.  Co.  v.  McConk&y,  127  U.  S.  661 ; 
Hutehcraffs  Ex?r  v.  Travelers'  Ins.  Co.  87  Ky.  300.  All  in- 
juries that  originate  with  the  insured  directly  or  indirectly 
are  covered  by  the  term  "self-inflicted  injuries."  Those 
inflicted  by  another  are  not.  All  injuries  not  self-inflicted 
that  arise  from  the  design  of  another  are  included  in  the 
term  "  intentional  injuries."  It  is  necessary  to  give  mean- 
ing to  both  terms,  and  in  doing  so  an  injury  intentionally 
inflicted  by  another  person  is  excluded  from  the  terms  of 
the  policy. 

For  the  respondent  there  was  a  brief  by  Wickham  <&  Fwrr, 
and  oral  argument  by  James  Wickham.  They  argued,  among 
other  things,  that  intentional  injuries  are  those  which  the 
insured  intentionally  receives.  He  contracts  with  reference 
to  his  own  intention,  not  with  reference  to  the  intention  of 
some  person  over  whom  he  has  no  control.  Richards,  Ins. 
213;  Cooke,  life  Ins.  81;  HutcJicrafffs  Mfr  v.  Trwderf 
Ins.  Co.  87  Ky.  300,  12  Am.  St.  Rep.  484-486;  Niblack, 
Benefit  Societies  (2d  ed.),  746;  Hichardsv.  Trcwderi  Ins. 
Co.  89  CaL  170;   Utter  v.  Travelers9  Ins.  Co.  65  Mich.  545. 

Winslow,  J.  This  is  an  action  upon  a  policy  of  accident 
insurance.  During  the  life  of  the  policy  the  plaintiff  was 
injured  by  the  intentional  discharge  of  a  firearm  at  him  by 
an  unknown  person.  The  policy  insured  the  plaintiff  against 
death  or  injuries  through  "  external,  violent,  and  accidental 
means,"  but  contained  a  clause  providing  that  it  did  not  in- 
sure against  death  or  injury  resulting,  wholly  or  in  part, 
directly  or  indirectly,  from  any  of  the  following  causes,  viz. : 
Suicide  or  self-inflicted  injuries,  felonious  or  otherwise,  sane 
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or  insane;  war  or  riot;  wrestling;  fighting;  lifting  (foreign 
to  the  pursuit  of  occupation);  racing;  gymnastics;  exposure 
to  unnecessary  dangers;  intentional  injuries;  taking  poison; 
contact  with  poisonous  substances;  inhaling  gas,  chloroform 
or  any  anaesthetic;  medical  or  surgical  treatment;  sunstroke 
or  freezing;  hernia;  fits;  vertigo;  and  sleepwalking.  The 
only  question  raised  is  whether  this  policy  covers  injuries 
intentionally  inflicted  by  another  person. 

It  seems  quite  well  settled  that  an  injury  intentionally 
inflicted  on  the  insured  person  by  another  is  an  "  accidental 
injury,"  when  such  injury  is  unintentional  on  the  part  of 
the  insured.  Cooke,  Life  Ins.  §  50.  Unless,  therefore,  there 
is  some  provision  of  the  policy  which  excludes  liability  for 
such  injuries  here,  the  plaintiff  must  recover.  It  is  claimed 
that  the  clause  providing  that  the  policy  shall  not  cover 
" intentional  injuries"  excludes  liability  for  such  injuries. 
In  support  of  this  contention  a  number  of  authorities  are 
cited,  holding  that  where  the  policy  excludes  liability  for 
"  intentional  injuries  inflicted  by  the  insured  or  by  any  other 
person?  the  insured  cannot  recover,  even  though  the  in- 
sured did  not  participate  in  the  intention.  Traveller^  Ins. 
Co.  v.  McConkey,  127  U.  S.  661.  Such  a  holding  seems  rea- 
sonable, in  view  of  the  words  used.  But  here  the  words  are 
simply  "intentional  injuries,"  and  the  question  is,  Whose 
intention  is  referred  to?  We  think  it  must  be  held  that  the 
word  "  intentional,"  as  here  used,  refers  to  the  insured  alone. 
The  words,  "intentional  injuries,"  are  in  close  connection 
with  a  long  list  of  injuries,  all  of  which  import  more  or  less 
of  intent,  consent,  or  participation  by  the  insured,  and  are 
evidently  excluded  because  of  such  intent,  consent,  or  par- 
ticipation ;  the  idea  evidently  being  that  the  risk  should  be 
one  which  the  insured  cannot,  by  intent  or  consent,  or  by 
his  own  act,  produce  or  hasten.  Had  it  been  the  intention 
to  exclude  another  class  of  injuries,  namely,  those  inflicted 
intentionally  by  a  third  person  only,  it  would  have  been 
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easy  to  do  so  by  a  very  few  plain  words.    In  the  absence 
of  such  words,  we  construe  the  words  under  the  familiar 
rule  of  "  no8citur  a  sodis."    The  plaintiff  was  entitled  to 
the  judgment  which  he  recovered. 
By  the  Court. —  Judgment  affirmed. 

As  to  intentional  injuries,  and  as  to  the  general  question  what  con- 
stitutes an  accident  within  the  meaning  of  an  accident  insurance  pol- 
icy, see  note  to  Fidelity  <Sb  C.  Co.  v.  Johnson  (72  Miss.  333)  in  80  I*  B.  As 
206.— Rep. 
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Larson,  Respondent,  vs. .  The  City  op  Eau  Claire,  Appel- 
lant. 

December  19, 1896  —  January  7, 1896. 

(1)  New  trial:  Appeal    (2)  Injury  from  defective  highway:  Evidence. 
(3)  Limiting  number  of  witnesses. 

1.  Unless  it  is  quite  clear  that  it  was  an  abuse  of  discretion  to  refuse 

a  new  trial  on  the  ground  that  the  verdict  was  against  the  pre- 
ponderance of  the  evidence,  this  court  will  not  interfere. 

2.  The  admission  of  testimony  as  to  the  size  and  condition  of  a  rut  in 

a  highway  two  days  after  an  accident  alleged  to  have  been  caused 
thereby  and  after  ashes  which  had  been  put  into  it  after  the  acci- 
dent had  been  dug  out  again,  was  not  error,  it  appearing  that 
there  had  been  no  important  change  in  the  condition  of  the  rut. 
a  A  reasonable  limitation  of  the  number  of  witnesses  upon  a  single 
question  is  within  the  discretion  of  the  trial  court,  even  though 
such  limitation  is  not  imposed  at  the  commencement  of  the  triaL 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  W.  F.  Bailey,  Circuit  Judge.    Affirmed. 

This  was  an  action  brought  against  the  city  of  Eau  Claire 
to  recover  damages  which  the  plaintiff  alleged  he  had  sus- 
tained in  traveling  on  a  highway  which  the  defendant  was 
bound  to  maintain,  and  which  it  was  claimed  was  insufficient 
and  out  of  repair;  and,  the  allegations  of  the  plaintiff  hav- 
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ing  been  denied,  upon  a  trial  before  a  jury  a  special  verdict 
was  found,  upon  which  the  plaintiff  had  judgment  for  $3,000 
and  costs,  from  which  the  defendant  appealed. 

The  defect  or  insufficiency  in  the  highway  relied  on  was 
a  rut  cut  on  one  side  of  the  traveled  track,  variously  de- 
scribed by  the  witnesses  as  being  from  three  to  four  feet  in 
length,  and  from  six  to  ten,  sixteen,  and  eighteen  inches 
deep.  In  respect  to  the  condition  of  the  highway,  eight 
witnesses  were  examined  on  behalf  of  the  plaintiff,  and  nine 
on  behalf  of  the  defendant,  and  the  evidence  was  quite 
lengthy.  The  accident  occurred  Friday  evening,  November 
20,  1892,  when  the  weather  was  cold  and  freezing.  The 
court  allowed  one  Keef e,  a  witness  on  the  part  of  the  plaint- 
iff, to  testify,  against  defendant's  objection,  to  the  size  and 
character  of  the  rut  as  it  appeared  two  days  thereafter,  when 
some  men  were  engaged  in  digging  and  had  dug  out  the  coal 
ashes  that  had  been  put  in  it  by  another  witness  the  next 
morning  after  the  accident,  and  who  testified,  on  behalf  of 
the  defendant,  as  to  that  fact,  and  to  its  size  and  condition. 
It  does  not  appear  that  the  court,  when  the  trial  began, 
made  any  limitation  as  to  the  number  of  witnesses  which 
might  be  examined  as  to  the  condition  of  the  highway  at 
the  point  in  question.  After  the  defendant  had  examined 
nine  witnesses  on  that  subject,  it  offered  and  was  proceeding 
to  examine  one  Riley  as  to  that  matter,  when  objection  was 
made,  and  the  court  ruled  that  the  defendant  could  not  ex- 
amine any  more  witnesses  as  to  the  condition  of  the  high- 
way. 

The  defendant  moved  for  a  new  trial  on  the  ground,  among 
others,  that  the  verdict  was  contrary  to  the  evidence,  and 
that  the  evidence  was  insufficient  to  sustain  it,  but  the  mo- 
tion was  denied.  The  defendant  assigned  as  error  that  the 
evidence  was  insufficient  to  sustain  the  verdict,  that  the  ver- 
dict was  contrary  to  the  evidence,  and  that  the  admission  of 
the  testimony  of  Eeefe,  the  exclusion  of  the  testimony  of 
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Kiley,  and  the  denial  of  its  motion  for  a  new  trial  were  also 
erroneous. 

Jos.  W.  Singleton,  for  the  appellant,  contended,  inter  alia, 
that  on  the  chief  issues  the  trial  court  cannot  limit  the  num- 
ber of  witnesses  unless  the  order  is  made  when  the  evidence 
is  first  offered  upon  such  issue.  Barhyte  v.  Summers,  68 
Mich.  341;  White  v.  Hermann,  51  111.  243;  Chicago,  B.  <k 
If.  R.  Co.  v.  Bowman,  122  id.  595 ;  Snow  v.  Starr,  75  Tex. 
411;  Everett  v.  U.  P.  R.  Co.  59  Iowa,  243;  McConnellv. 
Osage,  80  id.  293 ;  Reynolds  v.  Port  Jervis  B.  <6  S.  Factory, 
32  Hun,  64;  Mergentheim  v.  State,  107  Ind.  567;  Meier  v. 
Morgan,  82  Wis.  289.  The  courts  of  New  York,  Illinois, 
and  Michigan  hold  squarely  that  the  trial  court  cannot  in 
any  wise  limit  the  number  of  witnesses  on  the  chief  issues. 
Reynolds  v.  Port  Jervis  B.  <&  S.  Factory,  32  Hun,  64;  White 
v.  Hermann,  51  HI.  243;  Barhyte  v.  Summers,  68  Mich.  341. 

T.  F.  Frawley,  for  the  respondent,  argued,  among  other 
things,  that  a  nisiprius  court  must  be  permitted  to  exercise 
a  discretion  as  to  the  number  of  witnesses,  the  order  and 
manner  of  their  examination,  in  cases  before  it;  else  exami- 
nations and  trials  might  be  indefinitely  prolonged.  In  the 
absence  of  a  manifest  abuse  of  such  discretion,  an  appellate 
court  ought  not  to  interfere.  Thompson,  Trials,  §  353; 
Kesee  v.  C  dk  N.  W.  R.  Co.  30  Iowa,  78;  Bays  v.  Herring, 
51  id.  286;  Preston  v.  Cedar  Rapids,  63  N.  W.  Kep.  577; 
Meier  v.  Morgan,  82  Wis.  289. 

Pinnby,  J.  1.  We  have  examined  the  evidence,  and  are 
of  the  opinion  that  it  was  sufficient  to  sustain  the  verdict. 
The  principal  point  made  against  it  in  this  regard  is  that  the 
testimony  of  the  three  witnesses  on  the  part  of  the  plaintiff 
as  to  the  length  of  time  the  highway  had  been  in  an  unsafe 
condition,  prior  to  the  happening  of  the  accident,  found  by 
the  jury  to  have  been  three  weeks,  was  incredible.  There 
was  no  objection^  to  the  competency  of  the  witnesses,  and 
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we  think  there  was  no  inherent  improbability  in  their  state- 
ments. The  credibility  of  their  testimony  was  solely  a 
question  for  the. jury.  It  is  urged  that  the  verdict  ought  to 
have  been  in  accordance  with  the  preponderance  of  the  evi- 
dence, but  that  it  was  against  it.  The  circuit  court  was 
satisfied  with  the  verdict.  Error  cannot,  in  general,  be  as- 
signed on  this  ground,  there  being  evidence  sufficient  to 
sustain  the  verdict.  The  remedy  against  a  verdict,  on  the 
ground  that  it  is  against  the  preponderance  of  evidence,  is 
by  motion  for  a  new  trial,  which  is  addressed  to  the  discre- 
tion of  the  court,  with  the  exercise  of  which  this  court  will 
not  interfere,  except  in  cases  where  it  is  quite  clear  that 
such  discretion  has  been  abused.  No  such  ground  appears 
in  the  present  case.  An  abstract  and  review  of  the  evidence 
would  serve  no  useful  purpose.  The  first,  second,  and  fifth 
assignments  of  error  are  not  well  taken. 

2.  Whatever  question  may  have  existed  as  to  the  admissi- 
bility of  the  testimony  of  Keef  e  as  to  the  size  of  the  rut  and 
its  condition  when  he  saw  it  two  days  after  the  accident, 
when  the  coal  ashes  had  been  dug  out,  was  substantially  re- 
moved by  the  testimony  of  the  defendant's  witness  Pierce, 
who  put  the  ashes  in  the  rut.  When  taken  in  connection 
with  the  evidence  given  by  him  and  numerous  witnesses, 
and  in  view  of  the  fact  that  there  had  been  no  important 
change  in  the  condition  of  the  rut,  as  the  evidence  tended  to 
show  that  the  coal  ashes,  only,  had  been  dug  out  of  it,  it 
cannot  be  said  that  error  intervened  on  this  point,  preju- 
dicial to  the  defendant. 

3.  The  propriety  of  the  ruling  limiting  the  number  of 
witnesses  the  defendant  might  examine  as  to  the  condition 
of  the  highway,  which  resulted  in  the  exclusion  of  the  testi- 
mony of  Riley  on  that  point,  though  not  made  until  he  was 
called,  is  not  an  open  question  in  this  court.  A  reasonable 
limitation  of  the  number  of  witnesses  upon  a  single  question 
is  within  the  discretion  of  the  trial  court.  Meier  v.  Morgany 
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82  Wis.  289;  McConnett  v.  Osage,  80  Iowa,  296;  Bays  v. 
Herring,  51  Iowa,  286 ;  Thompson,  Trials,  §  353.  It  is  the 
better  practice,  no  doubt,  to  impose  the  limitation  at  the 
commencement  of  the  trial,  or  as  soon  as  the  necessity  for 
it  is  reasonably  apparent.  In  the  present  case  the  defend- 
ant had  examined  nine  witnesses,  a  greater  number  than 
the  plaintiff,  on  the  point  in  question.  It  cannot  be  admit- 
ted that,  as  a  matter  of  right,  the  defendant  might  continue 
indefinitely  to  call  and  examine  witnesses  in  respect  to  it. 
Perhaps  a  hundred  or  more  might  have  been  found  compe- 
tent to  testify  on  the  subject.  It  would  be  highly  absurd 
to  hold  that  the  court  was  bound  to  sit  and  hear  the  testi- 
mony of  witnesses  on  this  point,  without  limit  of  number. 
Certainly  the  court  must  possess  a  discretion  to  limit  the 
party  to  a  reasonable  number.  Whatever  may  have  been 
held  elsewhere  on  the  subject,  we  see  no  good  reason  for 
changing  the  rule  already  established  in  this  state.  There 
is  nothing  to  show  any  abuse  of  discretion  on  the  part  of 
the  court.  The  defendant  had  certainly  examined  a  reason- 
able number  when  the  court  made  its  ruling.  The  remain- 
ing assignments  of  error  are  therefore  untenable. 

By  the  Court.— The  judgment  of  the  circuit  court  is  af- 
firmed. 


02      90, 
dlQl  349[ 

»|   *>  Mills,  Eespondent,  vs.  The  National  Fire  Insurance  Com- 

|~92        90  pany,  Appellant. 

I111       l687  December  19, 1895— January  7, 1896. 

Practice:  Premature  notice  of  trial:  Waiver:  Continuance:  Sufficiency 

of  affidavit 

1.  The  premature  noticing  of  a  case  for  trial  is  an  irregularity  merely, 

not  going  to  the  jurisdiction  of  the  court,  and  is  waived  by  going 
to  trial  on  the  merits. 

2.  An  affidavit  for  a  continuance  on  the  ground  that  defendant's  at- 

torney believed  that  the  case  could  not  be  tried  at  that  term  and 
had  not  prepared  for  trial,  was  insufficient 
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Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  W.  F.  Bailey,  Circuit  Judge.    Affirmed. 

This  action  was  commenced  in  Eau  Claire  county.  The 
circuit  judge  made  an  order,  of  his  own  motion,  changing 
the  place  of  trial  to  Chippewa  county.  The  defendant 
moved  the  court  of  Chippewa  county  to  change  the  place  of 
trial  back  to  Eau  Claire  county,  on  the  ground  that  the  place 
of  trial  had  been  improperly  changed  from  that  county. 
The  motion  was  denied.  The  defendant  appealed.  This 
court  reversed  the  order,  and  remanded  the  case  with  di- 
rections "to  change  the  venue  back  to  Eau  Claire  county." 
88  Wis.  351.  The  record  was  remitted  by  this  court  to  the 
circuit  court  for  Chippewa  county,  November  26, 1894,  with- 
out the  payment  of  the  taxable  costs  in  this  court,  other 
than  the  clerk's  fees.  On  November  28,  1894,  the  circuit 
court  for  Chippewa  county  made  an  order  changing  the  place 
of  trial  to  Eau  Claire  county,  and  the  record  was  transmitted 
to  and  filed  in  Eau  Claire  county  on  December  6,  1894. 
Meantime,  on  November  30,  1894,  before  the  record  had 
been  transmitted  from  Chippewa  county,  plaintiff  noticed 
the  case  for  trial  in  Eau  Claire  county. 

The  term  for  Eau  Claire  county  began  on  December  10, , 
1894.  On  the  first  day  of  the  term  the  plaintiff  moved  to 
put  the  case  on  the  calendar  for  that  term.  Defendant  re- 
sisted the  motion  on  the  ground  that  the  notice  of  trial  was 
premature,  the  action  at  the  time  when  it  was  noticed 
for  trial  in  Eau  Claire  county  being  still  pending  in  Chip- 
pewa county,  and  the  costs  of  the  supreme  court  not  having 
been  paid.  The  objection  was  overruled,  and  the  motion 
granted,  and  the  cause  put  upon  the  calendar.  The  defend- 
ant then  asked  that  the  cause  be  not  moved  until  the  12th 
day  of  December,  which  was  granted.  On  the  12th  day  of 
December  the  case  was  moved  for  trial,  when  the  defendant 
moved  to  strike  the  case  from  the  calendar,  on  the  same 
grounds  upon  which  he  had  resisted  the  motion  to  place  it 
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there.  This  motion  was  denied.  Then  the  defendant  moved 
for  a  continuance,  on  the  ground,  in  substance,  that  its  at- 
torney believed  that  the  case  could  not  be  tried  at  that  term 
and  had  not  prepared  for  trial.    This  motion  was  denied. 

Then  a  jury  was  impaneled.  Defendant  objected  to  the 
admission  of  evidence  under  the  complaint,  on  the  ground 
that  it  did  not  state  a  cause  of  action.  This  objection  was 
overruled.  The  plaintiff  introduced  her  evidence.  The  de- 
fendant offered  no  evidence.  Each  party  moved  for  the 
direction  of  a  verdict  in  his  favor.  Verdict  was  directed  in 
favor  of  the  plaintiff.  Defendant's  motion  for  a  new  trial 
was  overruled.  Judgment  for  the  plaintiff  was  entered  upon 
the  verdict,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  V.  W.  James,  and 
oral  argument  by  James  Wickham.  To  the  point  that  until 
the  filing  of  the  remittitur  with  the  circuit  court  for  Eau 
Claire  county,  that  court  had  no  jurisdiction  of  the  cause, 
they  cited  Trowbridge  v.  Sickler,  48  Wis.  428;  Packard  v. 
Backus,  83  id.  213, 

For  the  respondent  there  was  a  brief  by  Doolitile  dk  Shoe- 
maker>,  and  oral  argument  by  Z.  A.  Doolitile. 

Newman,  J.  Assuming  that  the  notice  of  trial  was  pre- 
mature and  irregular,  it  is  an  irregularity  merely,  and  does 
not  go  to  the  jurisdiction  of  the  court.  Pier  v.  Storm, 
37  "Wis.  247.  Such  irregularity  is  waived  if,  after  the  ob- 
jection is  overruled,  the  party  goes  to  trial  on  the  merits. 
If  he  wishes  to  stand  upon  his  objection,  he  must  keep  out 
of  court  for  every  other  purpose.  By  taking  part  in  the 
trial,  the  defendant  waived  the  error  of  overruling  his  ob- 
jection. Barker  v.  Knickerbocker  Z.  Ins.  Co.  24  Wis.  630; 
Gorton  v.  Bailey,  46  Wis.  633 ;  Newman  v.  Board,  74  Wis. 
303.  The  affidavit  for  continuance  was  not  sufficient,  under 
the  rule,  and  it  was  not  error  to  refuse  the  continuance. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Lloyd  vs.  Osborne  and  another. 


Lloyd,  Respondent,  vs.  Osborne  and  another,  Appellants. 

December  19, 1895  —  January  7, 1896, 

Negotiable  instruments:  Bank  check:  Diligence  in  presenting:  Hours  of 
business:  Presumptions:  Time  of  receipt 

1.  The  rule  as  to  due  care  in  the  presentation  of  a  check  drawn  on  a 

bank  at  a  distant  point  is  satisfied  if  the  check  is  forwarded  by  the 
last  mail  of  the  day  after  its  receipt  and  is  presented  at  any  time 
before  the  close  of  business  on  the  day  succeeding  its  receipt  at 
the  place  of  business  of  the  drawee  bank. 

2.  In  the  absence  of  any  evidence  as  to  when  the  hours  of  business 

closed  according  to  the  custom  of  banks  in  a  certain  city,  it  can- 
not be  assumed  that  they  closed  as  early  as  8  P.  M.,  the  hour  when 
a  bank  at  that  place  suspended  business. 

3.  The  payee  of  a  check  had  been  in  the  habit  of  receiving  letters 

from  the  drawers  and  others  through  the  postoffice  at  N.,  though 
he  lived  and  had  his  place  of  business  at  S.,  a  few  miles  distant,  to 
which  latter  place,  by  his  direction,  such  letters  were  forwarded  by 
the  postmaster  at  N.  in  the  regular  course  of  the  mails.  The  check 
was  addressed  to  him  at  N.,  and  was  received  there  and  forwarded 
to  him  at  S.  in  due  course.  Held  that,  with  reference  to  the  rule 
requiring  diligence  in  the  presentation  of  the  check,  he  was  not 
chargeable  with  its  receipt  until  it  arrived  at  S. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county:  W.  F.  Bailey,  Circuit  Judge.    Affirmed. 

On  the  17th  day  of  June,  1893,  defendants,  who  were 
doing  business  as  lumber  merchants  at  Minneapolis,  Minne- 
sota, being  indebted  to  the  plaintiff  for  lumber,  sent  him,  on 
account  of  such  indebtedness,  by  letter  addressed  to  him  at 
Neillsville,  Wisconsin,  a  check  for  $500  on  the  State  Bank 
of  Minneapolis.  Plaintiff  had  been  in  the  habit  of  receiving 
correspondence  from  defendants  and  others  through  the 
Neillsville  post  office, —  though  he  lived  and  had  his  place 
of  business  at  Shortville,  a  place  about  nine  and  one-half 
miles  distant  therefrom,  between  which  places  there  was  a 
tri-weekly  mail, —  by  the  letters  being  forwarded  from  the 
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Neillsville  post  office,  through  the  regular  course  of  the 
mails,  to  the  post  office  at  Shortville,  without  any  extra 
postage.  The  letter  arrived  at  Neillsville  June  19th.  The 
bank  failed  on  the  22d.  If  the  letter  had  been  received  by 
plaintiff  on  the  19th,  and  forwarded  the  next  day,  it  would 
have  been  received  by  the  bank  to  which  it  was  sent  for 
presentment  to  the  drawee  bank  on  the  morning  of  the  21st. 
The  last-named  bank  stopped  doing  business  at  3  P.  M.  the 
next  day,  at  which  time  defendants  had  to  their  credit  there 
a  sum  in  excess  of  the  amount  called  for  by  the  check.  The 
letter  was  forwarded  from  Neillsville  to  plaintiff  at  Short- 
ville, as  was  the  custom,  at  which  place  he  received  it,  in  due 
course  of  the  mail  and  of  his  business,  about  the  24th  day  of 
June,  and  on  the  same  day  he  caused  it  to  be  forwarded  for 
collection;  but  it  was  not  paid,  on  account  of  the  failure  of 
the  bank.  It  was  duly  protested  and  notice  thereof  given 
to  the  defendants. 

The  facts  appeared  undisputed,  as  above  stated,  at  the 
close  of  the  testimony,  and  on  such  facts  defendants'  attor- 
neys claimed  that  the  check  operated  as  payment  of  $500, 
which  was  the  only  sum  involved  in  the  action,  the  balance 
of  the  indebtedness  having  been  paid  subsequent  to  the  for- 
warding of  the  check.  Plaintiff's  attorney  moved  the  court 
to  direct  a  verdict  in  his  favor,  which  motion  was  granted, 
and  the  defendants  duly  excepted.  Judgment  was  entered 
on  the  verdict,  from  which  this  appeal  was  taken. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  O'Neill  dfc  Marsh,  and  for  the  respondent  on  that  of 
Chas.  F.  Grow,  attorney,  and  J.  R.  Sturdeoant,  of  counsel. 

Marshall,  J.  The  defense  to  plaintiffs  cause  of  action, 
relied  upon,  turns  wholly  upon  whether  plaintiff  was  guilty 
of  negligence  in  failing  to  receive  and  forward  the  check  for 
collection  in  time  for  presentation  to  the  drawee  for  pay- 
ment before  the  bank  failed.    If  there  was  such  negligence, 
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plaintiff  must  bear  the  loss  that  would  otherwise  be  caused 
to  the  defendants.  Daniel,  Neg.  Inst.  §  1587.  The  law  is 
well  settled  that  due  care  on  the  part  of  the  payee  of  a  check 
drawn  on  a  bank  located  at  a  distant  point,  and  received  by 
him  through  the  mails,  requires  him  to  forward  it  by  the  close 
of  business  the  next  secular  day,  at  the  latest,  to  some  person 
or  agency,  for  presentation  to  the  drawee  bank  for  payment, 
and  that  such  presentation  be  made  by  such  person  or  agency 
during  business  hours  of  the  next  day,  at  the  latest.  Daniel, 
Neg.  Inst.  §  1592.  The  payee  is  not  required  to  forward  the 
check  by  the  first  mail  on  the  next  day  after  its  receipt,  espe- 
cially if  such  first  mail  is  made  up  before  the  commencement 
of  business  hours  on  such  day.  2  Parsons,  Notes  &  B.  511, 
note ;  Cox  v.  Boone,  8  W.  Va.  500 ;  Story,  Bills,  §  290 ;  Brown 
v.  Ferguson,  4  Leigh,  50 ;  Davis  v.  Hanly,  12  Ark.  645.  The 
rule  of  due  care  is  satisfied  if  the  check  is  forwarded  by  the 
last  mail  of  the  day  after  its  receipt,  and  is  presented  at  any 
time  before  the  close  of  business  the  day  succeeding  its  re- 
ceipt at  the  place  of  business  of  the  drawee  bank.  Chitty, 
Bills,  *419;  Morse,  Banks  (2d  ed.),  280;  Holmes  v.  Roe,  62 
Mich.  199.  From  the  foregoing  it  clearly  appears  that, 
taking  the  most  favorable  view  of  the  case  for  defendants, 
plaintiff  had  until  the  last  mail  on  the  20th  day  of  June 
to  have  sent  the  check  forward ;  and,  according  to  the  evi- 
dence, if  it  had  been  sent  by  such  mail  it  would  not  have 
arrived  at  Minneapolis  in  time  for  delivery  to  the  bank  to 
which  it  was  sent  for  collection  till  the  morning  of  the  21st, 
and  such  bank  would  have  had  until  the  close  of  business  on 
the  22d  to  have  presented  it  to  the  drawee  bank,  which  sus- 
pended at  3  P.  M.  that  day.  There  is  no  evidence  in  the 
record  to  show  when  the  hours  of  business  closed  according 
to  the  custom  of  banks  at  Minneapolis  in  June,  1893.  There- 
fore neither  the  trial  court  nor  this  court  can  assume  that 
they  closed  as  soon  as  3  P.  M. ;  and  unless  it  appears  that 
if  the  check  had  been  presented  at  any  time  before  the  ex- 
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piration  of  the  time  limited  for  such  presentation  in  the  exer- 
cise of  due  care  it  would  have  been  paid, —  and  the  burden 
of  proof  was  on  defendants  in  this  regard,—  it  cannot  be 
said  that  plaintiff  was  guilty  of  negligence  from  which  loss 
accrued  to  the  defendants. 

Though,  in  the  foregoing,  the  case  is  considered  from  the 
standpoint  of  defendants'  claim  that  the  plaintiff  should  be 
held  to  have  received  the  check  at  Neillsville  on  the  19th, 
the  facts  do  not  warrant  such  a  conclusion.  The  check  was 
not  actually  received  by  him  until  it  came  to  his  hands 
through  the  mails  at  Shortville.  That  was  after  the  bank 
had  suspended,  and  we  are  unable  to  see  anything  in  the 
record  to  charge  him  with  negligence  because  he  did  not  re- 
ceive it  sooner.  He  had  been  residing  at  Shortville  for  about 
two  years.  His  mill  was  there.  His  principal  place  of  busi- 
ness was  there.  He  had  directed  the  postmaster  at  Neills- 
ville  to  forward  all  mail  addressed  to  him  at  Neillsville  to 
his  proper  address  at  Shortville,  and  the  letter  in  question 
was  so  forwarded  without  any  unnecessary  or  unusual  delay ; 
certainly,  without  any  delay  for  which  he  is  answerable  to 
the  defendants. 

It  follows  that,  in  any  view  of  the  casef  the  evidence  does 
not  show  laches  on  plaintiffs  part  to  the  prejudice  of  defend- 
ants, and  the  evidence  on  the  subject  is  not  such  as  would 
have  warranted  the  trial  court  in  submitting  the  question  to 
the  jury.  Hence  the  direction  of  the  verdict  in  plaintiffs 
favor  was  proper. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Lookwood,  Appellant,  vs.  The  Belle  Oitt  Street  Railway 
Company,  Respondent. 

December  20,  1895  —January  7, 1896. 

Street  railways:  Collision  with  wagon;  Personal  injuries:  Negligence  on 
both  sides:  Degrees  of  negligence. 

1.  In  an  action  for  personal  injuries  caused  by  a  collision  between  a 

street  car  coming  from  the  east  and  a  wagon  which  was  being 
driven  obliquely  across  the  track  towards  the  northwest  and  in 
the  rear  of  which  plaintiff  was  sitting  with  his  back  to  the  east, 
the  failure  of  the  plaintiff  to  look  towards  the  east  or  to  listen  for 
a  coming  car  as  the  wagon  approached  and  was  driven  upon  the 
track  is  held  to  have  been  negligence. 

2.  The  evidence  —  showing,  among  other  things,  that  the  driver  of  the 

wagon  saw  the  car  before  his  horses  reached  the  track,  and  saw 
that  the  street  on  the  north  side  of  the  track  was  obstructed  so 
that  he  must  drive  further  to  the  west,  but  persisted  in  the  at- 
tempt to  cross  the  track  in  front  of  the  car —  is  held  to  sustain  a 
finding  of  the  jury  that  the  driver  also  was  negligent 

3.  It  appeared  that  the  motorman  saw  the  horse  and  wagon  on  the 

track  when  his  car  was  100  feet  away;  that  when  he  got  within 
forty  or  fifty  feet  of  the  wagon  he  attempted  to  stop  the  car  by 
throwing  off  the  current  and  applying  the  brake,  and  then  by  ap- 
plying the  reverse  current;  that  he  failed  only  because  the  brake 
gave  way  and  the  reverse  current,  for  the  moment,  failed  to  take 
effect;  and  that  if  said  appliances  had  worked  as  usual  he  would 
have  had  no  difficulty  in  stopping  the  car  before  it  reached  the 
wagon.  Held,  that  he  was  not  guilty  of  gross  negligence  or  of 
negligence  greater  or  more  culpable  than  that  of  the  plaintiff  or 
the  driver  of  the  wagon. 

4.  There  can  be  no  recovery  for  personal  injuries  if  both  parties  are 

guilty  of  negligenoe  in  the  same  degree. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county :  Frank  M.  Fish,  Circuit  Judge.    Affirmed. 

This  action  was  commenced  October  7, 1893,  to  recover 

damages  for  personal  injuries  sustained  by  the  plaintiff  July 

20, 1893,  by  reason  of  a  collision  of  the  wagon  in  which  he 

was  riding  with  the  defendant's  electric  car,  caused  by  the 
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alleged  wilful,  negligent,  and  reckless  manner  in  which  the 
defendant  ran  and  operated  its  said  car  at  the  time,  and 
without  any  fault  on  the  part  of  the  plaintiff.  The  answer 
consists  of  admissions,  denials,  and  allegations  that  the  col- 
lision was  caused  by  the  negligence  and  want  of  ordinary 
care  on  the  part  of  the  plaintiff  and  the  persons  and  fellow 
passengers  riding  with  him  in  the  wagon,  and  on  the  part  of 
the  person  driving  the  horse  attached  thereto. 

At  the  close  of  the  trial,  the  jury  returned  a  special  ver- 
dict, to  the  effect  (1)  that  the  car  in  question  was  not  in  a 
defective  condition  at  the  time  of  the  accident ;  (2)  that  the 
motorman  in  charge  of  the  car  did  not,  after  having  reason- 
able ground  for  apprehending  danger  of  a  collision  with  the 
vehicle  in  question,  use  reasonable  care  and  diligence  in  en- 
deavoring to  avoid  the  accident;  (3)  that  the  plaintiff,  before 
going  upon  the  tracks  of  the  defendant  company  at  the  place 
of  the  accident,  did  not  look  or  listen  for  the  purpose  of  de- 
termining whether  a  car  was  approaching  the  place  where  he 
intended  to  cross;  (4)  that  if  the  plaintiff,  before  going  upon 
the  tracks  of  the  defendant,  had  looked  and  listened,  he  could 
have  discovered  the  approaching  car  in  time  to  have  enabled 
him  to  avoid  all  injury  therefrom;  (5)  that  the  driver  of  the 
conveyance  in  which  the  plaintiff  was  riding  at  the  time  of 
the  accident  did  see  the  approaching  car  before  driving  upon 
the  north  track;  (6)  that  the  driver  of  the  vehicle  in  ques- 
tion was  informed  of  the  approaching  car  before  driving 
upon  the  north  track;  (7)  that  the  driver  of  the  conveyance, 
by  the  exercise  of  ordinary  care  and  prudence,  could  have 
stopped  his  horse  in  time  to  have  avoided  the  accident; 
(8)  that  the  driver  was  guilty  of  a  slight  want  of  ordinary 
care  in  driving  upon  the  north  track  of  the  defendant  under 
the  circumstances;  (9)  that  the  horse,  wagon,  and  occupants 
were  in  a  place  of  safety  after  leaving  the  alley,  and  until 
the  horse  had  reached  the  south  rail  of  the  north  track; 
(10)  that  the  car  which  collided  with  the  wagon  was  moving 
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at  an  ordinary  and  usual  rate  of  speed  at  the  time,  (12)  being 
approximately  six  miles  per  hour  while  passing  between 
Main  street  and  the  place  of  the  accident;  (11)  that  the 
horse  attached  to  the  wagon  was,  at  and  immediately  prior 
to  the  accident,  traveling  approximately  at  the  rate  of  three 
and  one-half  miles  per  hour;  (13)  that,  at  the  time  the  driver 
of  the  vehicle  first  saw  or  learned  of  the  approaching  car, 
no  part  of  the  horse  or  wagon  was  upon  the  north  tracks  of 
the  company;  (14)  that  the  plaintiff,  under  the  law  as  given 
to  the  jury  by  the  court,  was  guilty  of  a  slight  want  of  or- 
dinary care,  which  directly  contributed  to  the  accident; 
(15)  that,  should  the  court  determine  that  the  plaintiff  is  en- 
titled to  recover,  then  the  jury  assess  the  damages  by  him 
sustained,  by  reason  of  the  accident,  at  $750. 

Thereupon  the  defendant  moved  the  court  for  judgment 
upon  the  special  verdict,  which  motion  was  granted,  and 
judgment  was  thereupon  entered  in  favor  of  the  defendant, 
dismissing  the  complaint,  with  costs.  From  that  judgment 
the  plaintiff  appeals. 

Wallace  TngaUs,  attorney,  and  John  B.  Simmons,  of  coun- 
sel, for  the  appellant,  contended,  inter  alia,  that  the  negli- 
gence of  the  motorman,  as  found  by  the  jury,  was.  later  in 
point  of  time  than  plaintiffs  negligence,  admitting  the  latter 
to  have  been  negligent,  and  but  for  it  the  injury  could  and 
would  have  been  avoided.  This  brings  the  case  clearly 
within  the  rule  of  Valin  v.  M.  &  N.  R.  Co.  82  Wis.  16,  where 
it  was  held  that  the  negligence  of  deceased  would  not  en- 
able the  railroad  company  to  escape  liability,  if  the  act 
which  caused  the  injury  was  done  by  the  defendant  after  it 
discovered  his  negligence,  and  if  the  defendant  could  have 
avoided  the  injury  by  the  exercise  of  reasonable  care.  The 
same  rule  is  supported  by  an  unvarying  line  of  authorities. 
Morris  v.  C,  B.  <fe  Q.  li.  Co.'±5  Iowa,  32;  Freer  v.  Cameron, 
55  Am.  Dec.  669 ;  Kerwhacker  v.  Cleveland  R.  Co.  62  id. 
246;  VicJcsburg  <&  J.  R.  Co.  v.  Patton,  66  id.  552;  Brown  v. 
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H.  <&  St.  J.  R.  Co.  11  Am.  Rep.  420;  Richmond  &  D.  R. 
Co.  v.  Anderson,  31  id.  750;  Isbell  v.  N.  Y.  A  N.  H.  R.  Co. 
71  Am.  Dec.  78;  4  Am.  &  Eng.  Enoy.  of  Law,  27;  id.  75, 
note  2;  id.  939,  note  3;  Inland  &  S.  C  Co.  v.  Tolson,  139 
U.  S.  551,  558;  Austin  v.  IT.  J.  Steamboat  Co.  43  N.  T.  82. 
In  the  Valin  Case  the  court  expressly  held  that  the  inter- 
vening negligence  of  defendant  need  not  be  grots  in  order  to 
entitle  plaintiff  to  a  recovery.  And  the  same  doctrine  is 
supported  by  the  following  cases:  Inland  d;  S.  C.  Co.  v. 
Tolson,  139  U.  S.  551,  558;  Radley  v.  L.  &  N.  W.  R.  Co. 
L.  R.  1  App.  Cas.  754,  759;  Scott  v.  D.  <&  W.  R.  Co.  11  Ir. 
0.  L.  377;  Austin  v.  N.  J.  Steamboat  Co.  43  N.  Y.  82.  In- 
deed it  may  be  said  the  question  is  not  one  of  comparative 
negligence,  but  of  whose  negligence  was  the  proximate  cause 
of  the  injury,  and  if,  notwithstanding  plaintiffs  negligence, 
defendant  might  in  the  exercise  of  ordinary  care  and  pru- 
dence have  avoided  the  injury  to  him,  it  is  liable. 

The  rule  announced  in  the  Valin  Case  that  the  subsequent 
supervening  negligence  on  the  part  of  defendant  need  not 
be  gross  in  order  to  authorize  a  recovery,  and  that  mere  fail- 
ure to  exercise  reasonable  care  and  prudence  is  sufficient,  is 
supported  by  all  the  text  writers  and  by  the  overwhelming 
weight  of  adjudicated  cases.  Deering,  Neg.  §  31 ;  Shearm. 
&  Redf.  Neg.  §§  36,  37;  Cooley,  Torts,  675;  2  Redfield, 
Railways  (3d  ed.),  §  177,  subd.  23;  Thomp.  Neg.  1156,1157; 
1  Addison,  Torts  (Wood's  ed.),  41,  §  34;  Moak's  Underbill, 
Torts,  285,  287,  288;  2  Am.  &  Eng.  Ency.  of  Law,  748;  4 
id.  27;  Pollock,  Torts  (1st  ed.),  376;  Whittaker's  Smith, 
Neg.  374-376;  Whart.  Neg.  §  343;  Patterson,  Ry.  Ace. 
Law,  51;  Beach,  Contrib.  Neg.  (1st  ed.),  58,  §  18;  Buswell, 
Personal  Injuries,  §  101;  Davies  v.  Mann,  10  Mees.  &  W. 
546;  Radley  v.  L.  &  N.  W.  R.  Co.  L.  R.  1  App.  Cas.  754; 
S.  C.  18  Moak's  Eng.  37;  Dowell  v.  General  S.  Nav.  Co.  5 
Ell.  &B.  195;  Tvff  v.  Warman,  94  Eng.  0.  L.  573;  Butter- 
field  v.  Forrester,  11  East,  60;  Bridge  v.  G.  J.  R.   Co.  3 
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Mees.  &W.  244;  Colchester  v.  Brooke,  53  Eng.  0.  L.  339; 
Dimes  v.  Petley,  69  id.  282;  Marriott  v.  Stanley,  1  Man.  & 
G.  568;  Bird  v.  jffolbrook,  4  Bing.  628;  Lynch  v.  Nwrdin, 
1  Adol.  &  El.  N.  S.  29;  Raisin  v.  Mitchell,  9  Oar.  &  P.  613; 
Witherley  v.  Regents  C.  Co.  104  Eng.  C.  L.  2;  Scott  v.  D.  & 
W.  R.  Co.  11  Ir.  C.  L.  377;  Clayards  v.  Dethick,  12  Q.  B. 
439;  Thompson  v.  N.  E  R.  Co.  2  Best  <fc  S.  106;  Wyett  v. 
O.  W.  R.  Co.  6  id.  709;  Kerwhacker  v.  C,  C.  &  C.  R.  Co.  3 
Ohio  St.  172;  Trow  v.  Vt.  Cent.  R.  Co.  24  Vt.  487,  495; 
Richmond  <fb  D.  R.  Co.  v.  Anderson's  AdmW,  31  Gratt.  812; 
Brovm  v.  S.  &  St.  J.  R.  Co.  50  Mo.  461;  Baltimore  &  O. 
R.  Co.  v.  State,  36  Md.  366;  Isabel  v,  IT.  <&  St.  J.  R.  Co.  60 
Mo.  475;  Vicksburg  dk  J.  R.  Co.  v.  Patton,  31  Miss.  156; 
Romick  v.  C,  R.  1.  &  P.  R.  Co.  62  Iowa,  167;  Austin  v. 
N.  J.  Steamboat  Co.  43  K  Y.  82;  Button  v.  H.  R.  R.  Co. 

18  K  Y.  248,  258;  Donohue  v.  St.  L,  I.  M.  <&  S.  R.  Co.  91 
Mo.  357;  Lake  Shore  &  M.  S.  R.  Co.  v.  Bodemer,  139  111. 
596 ;  1U.  Cent.  R.  Co.  v.  Baker,  47  111.  295 ;  JU.  Cent.  R.  Co.  v. 
Middlesworth,  46  id.  494;  Chicago,  M.  dh  St.  P.  R.  Co.. v. 
Phillips,  14  111.  App.  265;  Rockford,  R.  I.  &  St.  Z.  R.  Co. 
v.  Irish,  72  111.  404;  Shuman  v.  I.  &  St.  L.  R.  Co.  11  I1L 
App.  472;  Chicago  <&  N.  W.  R.  Co.  v.  Carpenter,  45  id.  294; 
Ohio  &  M.  R.  Co.  v.  Stratton,  78  111.  88;  Citizens'  St.  R.  Co. 
v.  Steen,  42  Ark.  321;  Little  Rock  &  S.  F  R.  Co.  v.  Firdey, 
37  id.  562;  Meeks  v.  S.  P.  R.  Co.  56  Cal.  513;  Needham  v. 
S.  F.  &  S.  J.  R.  Co.  37  id.  409;  Colo.  Cent.  R.  Co.  v.  Holmes, 
5  Colo.  197;  Denver  <&  B.  P.  R.  T.  Co.  v.  Dwyer,  20  id.  132; 
IsbeUv.  IT.  T.  <&  N.  H.  R.  Co.  27  Conn.  393;  Macon  <&  W. 
R.  Co.  v.  Damis,  18  Ga.  679;  Cent.  R.  &  B.  Co.  v.  Davis, 

19  id.  437;  EvansviUe  &  C.  R.  Co.  v.  JSiatt,  17  Ind.  102; 
Evans  v.  Adams  Exp.  Co.  122  id.  362;  Indianapolis,  P.  <& 
C.  R.  Co.  v.  Pitzer,  109  id.  179 ;  Indianapolis  <&  C.  R.  Co. 
v.  Wright,  22  id.  376;  Keefe  v.  C.  <6  N.  W.  R.  Co.  60  K.  W. 
Rep.  503;  Morris  v.  C,  B.  &  Q.  R.  Co.  45  Iowa,  29;  Air 
bertson  v.  K.  &  D.  M.  R.  Co.  48  id.  292;  Deeds  v.  C.9  R.  I. 
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cfe  P.  R.  Co.  69  id.  164;  Romick  v.  C,  R.  I.  cfe  P.  R.  Co. 
62  id.  167;  McKean  v.  B.,  C.  R.  cfe  N.  R.  Co.  55  id.  192; 
Pacific  R.  Co.  v.  Bouts,  12  Kan.  328;  Cent.  Pas.  R.  Co.  v. 
Rose,  22  S.  W.  Rep.  745;  Ky.  CenL  R.  Co.  v.  DHLs,  4  Bush, 
593;  McCuire  v.  Vicksburg,  S.  A  P.  R.  Co.  46  La.  Ann. 
1543;  Baltimore  cfe  O.  R.  Co.  v.  State,  33  Md.  542;  Kean  v. 

B.  cfe  0.  R.  Co.  61  id.  154;  Baltimore  cfe  O.  R.  Co.  v.  Jfofl* 
gan,  45  id.  486;  Locke  v.  F.  P.,  St.  P.  cfe  P.  R.  Co.  15  Minn. 
350;  Scheffler  v.  M.  cfe  St.  L.  R.  Co.  32  id.  518;  Miss.  Cent. 
R.  Co.  v.  Mason^  51  Miss.  234;  Vicksburg  cfe  J.  R.  Co.  v. 
Patton,  31  Miss.  156 ;  Morrisy  v.  Wiggins  F.  Co.  43  Mo. 
384;  Isabel  v.  H.  cfe  St.  J.  R.  Co.  60  id.  482;  Zimmerman  v. 
H.  cfe  St.  J.  R.  Co.  71  id.  476;  Whalen  v.  St.  L.,  K.C.&N. 
R.  Co.  60  id.  323;  Walsh  v.  Miss.  V.  Trans/.  Co.  52  id.  434; 
Burnett  v.  B.  cfe  M.  R.  Co.  16  Neb.  332;  Bunting  v.  C.  P. 
R.  Co.  16Nev.  277;  Green  v.  Erie  R.  Co.  11  Hun,  333; 
Button  v.  H.  R.  R.  Co.  18  N.  T.  248,  258;  Austin  v.  N.  J. 
Steamboat  Co.  43  N.  Y.  75;  Barker  v.  Savage,  45  id.  193; 
Kenyon  v.  N.  T.  C.  cfe  H.  R.  R.  Co.  5  Hnn,  480;  Huerzeler 
v.  C.  C.  T.  R.  Co.  20  N.  Y.  Supp.  676;  Gunter  v.  Wicker,  85 
N.  C.  310;  Clark  v.  W.  cfe  W.  R.  Co.  109  id.  430;  Bostunck 
v.  M.  cfe  P.  R.  Co.  2  N.  Dak.  440;  Railroad  Co.  v.  Eassen, 
49  Ohio  St.  230 ^Cincinnati  cfe  Z.  R.  Co.  v.  Smith,  22  id.  227; 
Houston  cfe  T.  C.  R.  Co.  v.  Carson,  66  Tex.  345 ;  Bemis  v. 

C.  cfe  P.  R.  R.  Co.  42  Vt.  375;  Blaine  v.  C.  cfe  O.  R.  R.  9 
W.  Va.  252;  Washington  v.  B.  cfe  O.  R.  Co.  17  id.  190; 
Baylor  v.  B.  cfe  O.  R.  R.  9  id.  270.  The  term  «  ordinary 
care,"  used  by  some  of  the  courts  and  writers,  and  the  term 
"  reasonable  care,"  used  by  others,  are  synonymous.  Read 
v.  Morse,  34  Wis.  318;  Richards  v.  Sjperry,^  id.  216;  Wheeler 
v.  Westport,  30  id.  392;  Cent.  Diet.;  Burrell,  Law  Diet. ;  19 
Am.  &  Eng.  Ency.  of  Law,  1078;  16  id.  399,  note;  Barker 
v.  Savage,  45  N.  Y.  193. 

Thomas  M.  Kearney,  for  the  respondent. 
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Cassoday,  C.  J.  1.  Main  street  in  Racine  runs  in  a  north- 
erly and  southerly  direction.  State  street  starts  at  Main 
street  and  runs  westerly  therefrom.  The  defendant  has 
double  street-car  tracks  on  Main  street,  southerly  from  the 
east  end  of  State  street,  and  also  has  double  street-car  tracks 
connecting  with  those  on  Main  street,  and  curving  from 
Main  street  onto  State  street,  and  running  thereon  westerly 
far  beyond  the  place  of  the  accident,  and  upon  and  over 
which  the  defendant's  electric  street  cars  run  east  and  west 
at  short  intervals.  State  street  at  the  place  in  question  is 
seventy-four  feet  in  width,  the  sidewalks  occupying  twelve 
feet  on  either  side,  leaving  fifty  feet  between  the  sidewalks; 
and  about  the  middle  of  that  space  is  occupied  by  double 
street-car  tracks,  each  track  being  five  feet  wide,  with  a 
space  of  four  feet  between  the  two  tracks.  Between  the 
curb  line  on  either  side  and  the  railway  track  is  a  little  less 
than  seventeen  feet.  The  cars  going  west  run  upon  the 
north  track,  and  the  cars  going  east  run  upon  the  south 
track.  There  is  an  alley  running  southerly  from  State  street, 
the  middle  of  which  is  120  feet  west  of  the  building  front 
on  Main  street,  but  the  alley  is  not  continued  on  the  north 
side  of  State  street.  The  alley  is  about  sixteen  feet  wide. 
From  the  end  of  the  alley  to  the  north  rail  of  the  north 
track  is  forty-three  feet.  About  129  feet  west  of  the  alley 
is  a  viaduct,  and  the  grade  from  Main  street  to  the  viaduct 
ascends  about  four  feet.  On  the  north  side  of  State  street 
the  viaduct  is  about  276  feet  west  of  the  west  curb  line  of 
Main  street.  From  a  point  opposite  the  alley  in  the  center 
of  the  north  track  to  the  straight  track  on  Main  street,  the 
distance  is  160  feet;  and  by  following  on  the  curve  of  the 
track  onto  State  street  it  is  170  feet. 

It  appears  from  the  facts  as  stated  by  the  plaintiffs  counsel 
and  his  witnesses,  in  effect,  that  the  vehicle  was  a  three- 
spring  delivery  wagon ;  that  the  box  was  eleven  feet  and 
eleven  inches  long;  that  the  thills  were  seven  feet  long; 
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that  it  was  nineteen  feet  and  three  inches  from  the  ends  of 
the  shafts  to  the  rear  end  of  the  box;  that  it  was  drawn  by 
a  single  horse;  that  about  half  past  4  o'clock  in  the  after- 
noon of  the  day  named,  at  a  point  in  the  alley  some  distance 
south  of  State  street,  an  iron  safe  was  placed  in  the  wagon 
a  little  in  front  of  the  hind  wheels;  that  the  plaintiff  got 
onto  the  wagon  to  hold  the  safe  in  place;  that  the  plaintiff's 
father  occupied  the  east  end  of  the  seat  as  they  moved  north; 
that  the  plaintiff's  uncle  occupied  the  west  end  of  the  seat; 
that  while  in  these  relative  positions  the  father  drove  north 
in  the  alley  to  State  street ;  that  their  object  was  to  take 
the  safe  to  the  father's  house  on  the  west  side  of  the  river, 
and  for  that  purpose  it  was  necessary  to  go  west  on  State 
street;  that  when  they  first  came  out  of  the  alley  the  father 
looked  east,  but  saw  no  car;  that  there  was  a  horse  and 
wagon  standing  in  front  of  an  office  on  the  opposite  side  of 
the  street  and  immediately  west  of  the  line  of  the  alley  if 
the  same  had  been  projected  north;  that  from  the  end  of 
the  alley  the  horse  was  driven  in  a  northwesterly  direction ; 
that  when  the  father  first  saw  a  car  coming  to  the  corner 
on  Main  street  the  forefeet  of  the  horse  were  then  over  the 
south  rail  of  the  south  track;  that  when  the  wagon  was  on 
the  north  track  going  west  the  uncle  told  the  father  that 
there  was  a  car  coming,  and  to  hurry  up,  and  the  father 
then  saw  it  coming  about  100  feet  east  of  them;  that  he 
tried  to  get  out  of  the  way  as  much  as  he  could,  by  turning 
as  far  as  he  could  to  the  right,  but  the  hind  wheel  on  the 
left-hand  side  slipped  along  on  the  north  rail  of  the  north 
track;  that,  by  reason  of  the  length  of  the  wagon  and  the 
"obstructions  north  of  the  north  track  and  the  wheel  slipping 
along  the  rail,  the  wagon  could  not  be  got  out  of  the  way 
sooner,  and  so  the  oar  ran  into  the  hind  end  of  the  wagon, 
and  threw  the  safe  and  the  plaintiff  out,  and  injured  his 
thumb,  so  that  amputation  became  necessary ;  that  the  place 
of  the  collision  was  about  fifty  feet  east  of  the  bridge  or 
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viadnct.  That  would  be,  according  to  the  evidence,  about 
eighty  feet  west  of  the  line  of  the  alley  projected,  or  some- 
thing more  than  100  feet  from  the  north  end  of  the  alley. 
It  is  conceded  that  from  the  time  they  left  the  alley  until 
the  collision  the  plaintiff  did  not  hear  nor  see  the  car;  that 
during  that  time  he  had  hold  of  the  safe,  with  his  back 
towards  the  east. 

The  findings  of  the  jury,  to  the  effect  that  the  plaintiff 
and  the  driver  were  each  guilty  of  a  want  of  ordinary  care, 
are  certainly  sustained  by  the  evidence.  The  fact  that  the 
plaintiff  neither  saw  nor  heard  the  coming  car,  and  that  his 
back  was  all  the  time  turned  toward  the  east,  is  conclusive 
that  he  neither  looked  nor  listened  for  the  coming  car;  and 
that  certainly  constituted  negligence  on  his  part, —  especially 
as  he  must  have  known  during  all  the  time  of  the  danger 
that  the  faces  of  his  father  and  uncle  were  towards  the 
northwest,  so  that  they  could  not  see  a  oar  coming  from  the 
east  without  inconvenience.  The  fact  that  the  plaintiff's 
father,  driving  the  horse,  saw  the  coming  car  when  the 
horse's  forefeet  were  on  the  south  track,  and  saw  that  the 
portion  of  the  street  north  of  the  north  track,  in  the  direc- 
tion in  which  he  was  driving,  was  obstructed  by  a  horse  and 
wagon  standing  in  front  of  the  office  mentioned,  ought  to 
have  admonished  him  that  there  was  danger  of  his  obstruct- 
ing the  passage  of  the  coming  car,  as  well  as  endangering 
his  own  safety,  if  he  persisted  in  driving  in  the  direction  of 
the  obstruction,  instead  of  turning  and  going  west,  south  of 
all  the  tracks.  Besides,  it  appears,  not  only  from  his  testi- 
mony, but  also  from  the  testimony  of  his  brother,  who  was 
on  the  seat  with  him,  that  he  did  not  see  the  car  at  all  until 
his  brother  told  him  to  hurry  up,  as  there  was  a  car  coming 
around  the  corner;  and  that  when  the  brother  saw  the  car 
coming  and  not  slowing  up  he  again  told  the  driver,  and  he 
again  urged  the  horse  up ;  and  that  when  the  car  approached 
nearer  the  uncle  waved  his  hand  twice  at  the  motorman  to 
stop.    The  driver's  negligence  is  apparent. 
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2.  The  plaintiff  called,  as  a  witness,  the  motorman  on  the 
car  in  question  at  the  time  of  the  collision,  and  he  testified 
to  the  effect  that  he  had  been  such  motorman  on  the  defend- 
ant's cars  about  six  months;  that  prior  to  that  time  he  had 
been  a  conductor  thereon ;  that  he  came  slowly  around  the 
curve,  about  as  fast  as  a  man  would  naturally  walk;  that  on 
leaving  the  curve  he  applied  the  power  to  gradually  increase 
the  speed  in  the  customary  way,  and  went  to  putting  on  his 
gloves;  that  when  he  got  about  100  feet  from  the  wagon  he 
for  the  first  time  discovered  the  horse  and  wagon  going 
northwesterly  across  the  tracks;  that  when  he  first  saw 
them  the  horse  was  on  the  north  track,  and  the  wagon  on 
the  south  track  and  between  the  tracks;  that,  running  at 
the  speed  he  was,  he  supposed  they  would  get  out  of  the 
way ;  that  when  he  got  forty  or  fifty  feet  from  them  he  saw 
they  were  not  yet  clear  from  the  track,  "  that  there  was  a 
possibility  of "  the  wagon  "  not  clearing  the  track,"  and  so 
he  "  proposed  to  stop  the  car ; "  that  the  first  thing  generally 
done  when  there  is  danger  ahead  is  to  pull  off  the  current; 
that  he  threw  off  the  current;  that  that  was  the  first  move 
in  all  cases;  that  the  first  thing  he  did  to  stop  the  car  was 
to  use  the  brake ;  that  when  he  applied  the  brake  he  tight- 
ened up  on  the  lever;  that  for  some  reason  the  lever  slipped 
from  his  hand,  or  slipped  in  the  ratchet,  or  slipped  some- 
where, and  the  lever  came  with  the  weight  of  the  chain  and 
brakes,  and  struck  him  in  the  side;  that  the  brake  gave 
way;  that  he  thought  the  ratchet  gave  way;  that  he  could 
not  tell  positively  why  it  gave  way, —  whether  it  was  the 
fault  of  the  dog  fastened  onto  the  dash,  or  whether  it  was 
a  slip, —  but  he  knew  it  gave  way ;  that  as  soon  as  the  brake 
slipped  and  struck  him  he  realized  that  he  had  not  time 
enough  to  again  apply  the  brake  before  a  collision,  and  so 
he  tried  to  apply  the  reverse  current;  that  in  order  to  do  so 
he  had  to  take  hold  of  the  lever  and  the  spring  on  the  top 
of  the  cylinder,  and  shove  around  to  the  right;  that  he  hit 
it  three  or  four  times,  but  that  it  would  not  turn  by  the 
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point;  that  it  seemed  to  strike  some  way,  but  when  he  had 
hit  it  three  or  four  times,  and  just  as  the  car  struck  the 
wagon,  it  slid  along,  and  the  current  took  effect  and  re- 
versed all  right,  and  the  car  started  back ;  that  had  the 
reverse  current  taken  effect  when  first  applied,  or  an  instant 
sooner  than  it  did,  the  car  would  not  have  hit  the  wagon  at 
all;  that  the  instructions  were  not  to  use  the  reverse  current 
unless  necessary  to  prevent  accident,  as  the  use  of  the  re- 
verse current  was  likely  to  break  or  injure  the  car.  Such 
evidence  of  the  motorman  is  undisputed. 

It  is  undisputed  that,  under  ordinary  circumstances,  an 
electric  car  running  at  the  rate  of  seven  or  eight  miles  an 
hour  can  be  stopped  by  the  application  of  the  brake  in  going 
a  distance  of  thirty-five  or  forty  feet;  and  that  running  at 
the  rate  of  six  or  seven,  or  even  ten,  miles  an  hour  it  can  be 
stopped  by  the  reverse  current  properly  applied  in  going  a 
distance  of  eight  or  ten  feet.  The  jury  found  that  while 
passing  between  Main  street  and  the  place  of  the  accident 
the  car  was  moving  at  the  rate  of  about  six  miles  per  hour; 
and  that  the  horse  and  wagon  were  moving  more  than  half 
as  fast. 

Thus  it  appears  and  is  undisputed  that  the  motorman 
saw  the  horse  and  wagon  when  100  feet  distant  from  them ; 
that  when  he  got  within  forty  or  fifty  feet  of  them  he  was 
active  in  doing  all  that  he  could  in  trying  to  stop  the  car, — 
in  throwing  off  the  current,  in  attempting  to  apply  the 
brake,  and  in  attempting  to  apply  the  reverse  current;  and 
that  he  failed  because,  and  only  because,  the  brake  gave 
way,  as  indicated,  and  the  reverse  current,  for  the  moment, 
failed  to  take  effect,  as  indicated.  There  is  not  a  particle 
of  evidence  that  the  giving  way  of  the  brake  or  the  failure 
of  the  reverse  current  to  take  effect  was  the  fault  of  the 
motorman.  The  jury  must  have  concluded  that  the  motor- 
man  had  reasonable  ground  for  apprehending  danger  of  a 
collision  when  his  car  was  more  than  forty  or  fifty  feet 
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from  the  wagon ;  and  yet  the  evidence  is  undisputed  that  had 
the  brake  worked  as  usual,  or  the  reverse  current  had  taken 
effect  as  usual,  the  motorman  would  have  had  no  difficulty 
in  stopping  the  car,  at  the  speed  it  was  going,  in  moving  a 
distance  of  thirty  or  forty  feet.  Thus  it  is  manifest  from 
the  undisputed  evidence  that  there  was  no  failure  of  the 
motorhian  to  keep  a  proper  lookout,  no  failure  to  act  when 
there  was  reasonable  ground  for  apprehending  danger,  no 
wilful  or  intentional  wrong  or  omission  of  duty.  If  he  was 
at  fault  at  all,  it  must  have  been  some  unconscious  misjudg- 
ment,  mistake,  or  mismove  in  manipulating  the  brake  or  in 
applying  the  reverse  current,  not  disclosed  by  the  evidence. 
Such  misjudgment,  mismove,  or  mistake  (assuming  it  to 
have  been  made)  was  certainly  not  more  culpable  than,  if 
as  culpable  as,  the  negligence  of  the  plaintiff  or  his  father, 
who  was  driving  the  horse. 

That  there  can  be  no  recovery  under  such  circumstances 
has  been  held  by  this  court  in  cases  too  numerous  to  men- 
tion. Perhaps  the  case  of  Schilling  v.  C,  M.  &  St.  P.  R. 
Go.  71  Wis.  255,  illustrates  the  question  involved  as  well  as 
any.  In  that  case  the  plaintiff's  intestate  might,  had  he 
looked,  have  seen  the  train  coming  when  nearly  half  a  mile 
distant,  as  the  track  was  straight  and  there  was  no  obstruc- 
tion. "When  the  train  got  within  about  eighty  rods  from 
him  he  was  seen  by  the  engineer  walking  along  a  pathway 
outside  of  the  track,  and  about  three  feet  from  it,  in  the 
same  direction  the  train  was  going.  When  the  train  got 
within  about  forty  feet  of  him  he  turned  onto  the  track  and 
was  struck  by  the  engine  and  was  killed.  The  evidence 
tended  to  prove  that  the  train  was  due  about  that  time;  that 
it  was  running  at  an  unlawful  rate  of  speed;  that  the  bell 
was  not  rung,  nor  the  whistle  blown,  nor  any  signal  given ; 
that  about  the  time  the  engineer  first  saw  the  deceased  he 
had  occasion  to  look  down  where  he  could  not  see  the  track 
in  front,  while  adjusting  certain  machinery,  and  so  did  not 
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look  ahead  on  the  track  again  until  the  engine  was  within 
about  forty  feet  of  the  deceased ;  that  during  the  same  time 
the  fireman  was  busy  putting  in  coal,  as  it  was  necessary 
and  his  duty  to  do.  The  trial  court  granted  a  nonsuit,  and 
this  court  affirmed  the  judgment.  Mr.  Justice  Taylor  dis- 
sented on  the  ground  that,  admitting  that  the  negligence  of 
the  deceased  contributed  to  the  injury,  yet  there  was  evi- 
dence tending  to  prove  "  gross  carelessness "  in  the  engi- 
neer's not  watching  the  deceased,  after  he  first  saw  him,  and 
stopping  the  train  before  striking  him;  that  the  failure  to 
do  so  was  "  reckless  or  intentional  negligence."  But  the  de- 
cision of  the  court  was  necessarily  to  the  effect  that  the 
conduct  of  the  engineer  in  assuming  that  the  deceased,  so 
walking  on  the  pathway  near  the  track,  would  not,  under 
the  circumstances,  when  the  train  got  within  forty  feet  of 
him,  step  upon  the  track  in  front  of  the  engine,  was  not 
reckless  nor  wanton,  and  touch  less  intentional.  In  other 
words,  it  was  in  effect  held  that  where  by  the  conduct  of 
both  parties  in  the  transaction  they  are  guilty  of  negligence 
in  the  same  degree,  or  are  equally  culpable,  there  can  be  no* 
recovery.  The  principle  upon  which  that  case  was  decided 
has  been  sanctioned  by  numerous  cases  since,  as  well  as  be- 
fore. Williams  v.  C,  M.  dk  St.  P.  R.  Co.  64  Wis.  1;  See- 
fdd  v.  G,  M.  dk  St.  P.  R.  Co.  70  Wis.  216;  Hansen  v.  C., 
M.  dk  St.  P.  R.  Co.  83  Wis.  631 ;  Schmolze  v.  C9  M.  dk  St.  P. 
R.  Co.  83  Wis.  659;  Wither  v.  Wis.  Cent:  Co.  86  Wis.  535; 
Eaetsch  v.  C  A  If.  W.  R.  Co.  87  Wis.  804;  Lofdahl  v.  M., 
St.  P.  cfe  S.  S.  M.  R.  Co.  88  Wis.  421;  Sehlimgen  v.  C,  M. 
dk  St.  P.  R.  Co.  90  Wis.  194;  Nolan  v.  M.,  L.  S.  &  W.  R. 
Co.  91  Wis.  16,  26. 

But  it  is  vigorously  urged  that  the  case  at  bar  comes 
squarely  within  the  ruling  of  this  court  in  Valin  v.  M.  dk  N. 
R.  Co.  82  Wis.  1.  The  two  cases  are,  however,  broadly  dis- 
tinguishable.   In  that  case  the  question  was  whether  the 
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verdict  was  properly  directed  in  favor  of  the  defendant. 
There  was  evidence  tending  to  prove  that  it  was  a  cold, 
blustering,  snowy  day,  with  the  wind  blowing  from  the  de- 
ceased partially  toward  the  approaching  locomotive,  snow- 
plow,  and  tender;  that  the  deceased's  view  of  such  approach 
was  greatly,  if  not  wholly,  obstructed  by  piles  of  logs,  until 
he  came  within  fifteen  feet  of  the  track;  that  when  he  got 
within  eight  or  nine  feet  of  the  track,  and  the  forefeet  of 
one  of  his  horses  were  on  the  track,  he  looked  in  the  direc- 
tion of  the  locomotive,  164  feet  distant,  but  had  little  or  no 
opportunity  to  observe  its  speed,  and  was  struck  and  killed 
while  in  the  act  of  crossing.  It  was  there  contended,  in  sup- 
port of  the  judgment,  that  the  deceased  "rashly  and  reck- 
lessly rushed  "  upon  the  track  in  front*  of  the  coining  loco- 
motive; but  this  court  held  that  the  question  of  contributory 
negligence  was  for  the  jury.  On  the  other  hand,  the  en- 
gineer admitted  that  he  saw  the  team  headed  to  cross  the 
track,  and  within  eight  or  nine  feet  from  it,  when  he  was 
540  feet  from  the  crossing;  and  yet  it  appears  that  the  loco- 
motive could  have  been  readily  stopped  within  the  distance 
of  300  or  350  feet,  but  that  no  whistle  was  blown,  no  bell 
was  rung,  the  speed  was  not  slackened,  and  the  engine  was 
not  reversed  until  after  the  fatal  shock;  and  so  it  was  held 
to  be  a  question  for  the  jury  whether  the  engineer,  after 
discovering  the  negligence,  if  any,  of  the  deceased,  might 
not,  by  the  exercise  of  reasonable  care  and  diligence,  have 
avoided  the  accident.  Thus  it  appeared  in  that  case  from 
the  evidence  that  the  engineer,  with  the  admitted  knowledge 
of  imminent  peril  to  the  team  and  its  driver,  allowed  his 
locomotive  to  pass  over  a  distance  of  540  feet  without  doing 
anything  whatever  to  prevent  the  collision.  If  such  were 
the  facts,  then  his  conduct  was  certainly  reckless  or  wanton, 
which  this  court  has  frequently  characterized  as  gross  negli- 
gence.   True,  it  was  there  said,  in  referring  to  adjudica- 
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tions  in  other  jurisdictions,  that  "  such  supervening  negli- 
gence .  .  .  need  not  be  gross  negligence  in  order  to 
authorize  a  recovery." 

Certainly,  different  courts  and  law  writers  do  not  all  agree 
as  to  the  most  apt  language  to  express  the  different  degrees 
of  negligence.  This  court,  unlike  many  others,  has,  ever 
since  the  first  year  of  its  organization,  recognized  three  de- 
grees of  negligence,  as  slight,  ordinary,  and  gross.  Thus,  in 
Richard*  v.  Sperry,  2  Wis.  216,  in  an  opinion  by  Whiton, 
0.  J.,  the  judgment  against  the  defendant  was  reversed  be- 
cause the  trial  court  refused  to  instruct  the  jury  to  the  effect 
that  they  must  find  for  the  defendants  unless  they  found 
that  they  were  guilty  of  gross  negligence,  carelessness,  or 
intentional  wrong,  but  did  give  the  instructions  with  the 
word  "  gross  "  omitted.  In  Stucke  v.  M.  db  M.  R.  Co.  9  "Wis. 
213,  the  plaintiff's  cow  was  negligently  allowed  to  go  upon 
the  defendant's  track,  and  Dixon,  C.  J.,  stated  the  rule  thus : 
"  Where  the  facts  show  such  a  degree  of  rashness  or  wanton- 
ness on  the  part  of  the  servants  of  the  company  as  evinces 
a  total  want  of  care  for  the  safety  of  the  cattle,  or  a  willing- 
ness to  destroy  them,  though  such  destruction  may  not  have 
been  intentional,  we  think  .  .  .  the  company  responsi- 
ble, unless  it  appears  that  the  plaintiff  was  equally  negligent." 
The  term  "  gross  negligence  "  is  frequently  used  in  the  opin- 
ion. In  Chicago  &  N.  W.  R.  Co.  v.  Goss,  17  Wis.  428,  in  an 
opinion  by  the  same  chief  justice  in  a  similar  case,  the  same 
rule  was  followed;  but  the  court  held  that  the  mere  fact 
that  the  cattle  were  trespassing  at  the  time  upon  the  track 
did  not  relieve  the  company  from  liability  for  gross  negli- 
gence in  killing  them,  unless  they  were  so  trespassing  with 
the  owner's  knowledge  or  through  his  neglect.  The  same 
rules  were  followed  and  the  same  distinctions  made  in  Ben- 
nett v.  C.  &  N.  W.  R.  Co.  19  Wis.  145;  Galpin  v.  C.  <&  JV. 
W.  R.  Co.  19  Wis.  604;  Fisher  v.  Farmers'  L.  dk  T.  Co.  21 
Wis.  76;  Potter  v.  C.  <&  N.  W.  R.  Co.  21  Wis.  372,  377;  Cun- 
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ningham  v.  Lyness,  22  Wis.  245 ;  Butler  v.  M.  cfe  St.  P.  R. 
Co.  28  Wis.  487.  In  Dreher  v.  Fitchbwrg,  22  Wis.  675,  Mr. 
Justice  Paine  reviewed  the  subject,  and  said :  "  Negligence 
has  long  been  divided  into  three  degrees,  slight,  ordinary, 
and  gross."  He  then  defines  slight  negligence  and  ordinary- 
negligence.  That  opinion  and  such  classification  of  the  three 
degrees  of  negligence  are  fully  approved  in  an  opinion  by 
Dixon,  C.  J.,  in  Ward  v.  M.  &  St.  P.  R.  Co.  29  Wis.  144; 
and  he  therein  corrects  some  erroneous  expressions  in  some 
of  the  former  cases  above  cited.  But  the  cases  maintaining 
such  distinction  are  too  numerous  to  mention.  A  certain 
class  of  them,  as  to  what  constitutes  gross  negligence,  were 
cited  by  Mr.  Justice  Taylor  in  an  elaborate  opinion  in 
Armas  v.  M.  <fe  N.  R.  Co.  67  Wis.  46,  61.  See,  also,  Schmohe 
v.  C,  M.  cfe  St.  P.  B.  Co.  83  Wis.  667;  Lynch  v.  N.  P.  R. 
Co.  84  Wis.  352. 

Such  classification  of  the  degrees  of  negligence  may  not 
be  the  most  philosophical  or  accurate,  but  it  is  such  as  was 
firmly  established  in  the  jurisprudence  of  this  state  long 
before  any  who  now  occupy  this  bench  became  members  of 
this  court.  It  has  certainly  been  steadily  and  firmly  adhered 
to  during  the  last  fifteen  years.  The  supreme  court  of  the 
United  States,  as  indicated  in  the  opinion  of  Mr.  Justice 
Davis,  in  Milwaukee  cfe  St.  P.  R.  Co.  v.  Arms,  91  U.  S.  494, 
495,  has  repeatedly  "  expressed  its  disapprobation  of  "  such 
"  attempts  to  fix  the  degree  of  negligence  by  legal  defini- 
tions." Among  the  reasons  there  given  in  a  quotation  from 
an  opinion  by  Mr.  Justice  Curtis  is  that  the  signification  of 
such  definitions  "  necessarily  varies  according  to  the  circum- 
stances." He  then  refers  to  some  English  cases,  and  says: 
ut Gross  negligence'  is  a  relative  term.  It  is,  doubtless,  to 
be  understood  as  meaning  a  greater  want  of  care  than  is  im- 
plied by  the  term  i ordinary  negligence;5  but,  after  all,  it 
means  the  absence  of  the  care  that  was  necessary  under  the 
circumstances."    Other  courts  of  high  standing  have  taken 
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«  similar  view  of  the  subject.  As  an  original  proposition,  it 
may  have  been  more  philosophical  and  wise'.  Some  law 
writers,  some  judges,  and  some  courts  habitually  use  the 
terms  "  intentional  negligence,"  "  wilful  negligence,"  "  ma- 
licious negligence;"  but  most  of  them  very  properly  re- 
pudiate such  expressions  as  contradictory  and  absurd.  16 
Am.  &  Eng.  Ency.  of  Law,  392-399,  and  cases  cited  in  the 
notes. 

The  distinguishing  characteristic  of  negligence  is  inad- 
vertence, or  an  absence  of  any  intent  to  injure.  Where 
there  is- simply  an  absence  of  that  degree  of  care  in  the  per- 
formance of  duty  which  persons  of  extraordinary  prudence 
are  accustomed  to  use,  the  same  has  been  designated  by  this 
court  as  "slight  negligence."  Where  there  is  a  want  of 
such  care  as  persons  of  ordinary  prudence  observe  in  the 
performance  of  duty,  the  same  has  been  designated  by  this 
court  as  "  ordinary  negligence; "  and  that  includes,  not  only 
mere  inadvertence  or  inattention  to  duty  resulting  in  an 
injury  to  another,  but  also  a  want  of  the  means  or  capacity 
to  prevent  such  injury  when  the  same  is  known  to  be  im- 
minent. On  the  other  hand,  where  a  person,  in  the  presence 
of  imminent  danger  to  another,  has  a  duty  to  perform  to 
prevent  such  other  person  from  being  injured,  and,  with 
"knowledge  of  the  danger  and  the  present  means  and  capac- 
ity to  prevent  it,  rashly,  recklessly,  or  wantonly  fails  to  do 
what  he  can  to  prevent  such  injury,  the  same  has  been  des- 
ignated by  this  court  as  "  gross  negligence."  Within  the 
rules  stated,  we  must  hold  that  the  motorman,  in  the  case 
at  bar,  was  not  guilty  of  gross  negligence,  but,  at  most,  of 
ordinary  negligence. 

3.  The  car  appears  to  have  been  inspected  the  morning  of 

the  accident,  and  also  immediately  after  the  accident ;  and 

the  undisputed  evidence  is  that  it  was  at  both  times  found  to 

be  in  good  condition.    There  was  no  error,  therefore,  in  the 
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court's  directing  the  jury  to  find  that  the  car  was  not  in  a 
defective  condition  at  the  time  of  the  accident. 

We  perceive  no  reversible  error  in  the  record. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Pinhey,  J.,  dissents. 


Hebbick  and  another  Respondents,  vs.  Tows  of  Geneva, 

Appellant. 

December  £0, 1895— January  7, 1896. 

Highways:  Abandonment 

1  A  portion  of  a  territorial  road  was  in  form,  though  without  legal 
authority,  vacated  by  the  town  board,  and  a  new  road  was  laid 
out  which  accommodated  the  travel.  Thereupon  the  owners 
fenced  up  the  vacated  portion,  and  cultivated  it  for  twenty-seven 
years,  during  which  time  no  use  was  made  or  attempted  to  be 
made  of  it,  no  claim  was  made  that  it  was  a  highway,  and  no 
money  was  expended  on  it  Held,  an  entire  abandonment  of  that 
portion  of  the  highway  as  a  route  of  travel,  within  the  meaning 
of  sec.  1294a,  S.  &  B.  Ann.  Stats. 

3.  A  country  road  more  than  half  a  mile  in  length,  connecting  two 
other  highways,  is  itself  a  "  highway,"  within  the  meaning  of  said 
sea  1294a. 

Appeal  from  a  judgment  of  the  circuit  court  for  "Wal- 
worth county:  Feanx  M.  Fish,  Circuit  Judge.    Affirmed. 

This  is  an  action  of  trespass.  The  land  in  question  is  a 
strip  four  rods  wide  and  about  210  rods  in  length,  running 
across  the  farm  of  the  plaintiff  Herrick  and  his  immediate 
neighbor,  Boss.  The  officers  of  the  defendant  town  claim 
that  this  strip  of  land  is  a  highway,  and  in  the  spring  of 
1S93  they  entered  upon  the  same  and  removed  the  fences, 
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whereupon  this  action  was  instituted.  The  action  was  tried 
by  the  court,  and  the  facts  appearing  without  substantial 
dispute  were  as  follows: 

In  the  year  1846  a  territorial  road  was  laid  from  Burling- 
ton, in  Racine  county,  to  the  village  of  Delavan,  in  Wal- 
worth county,  pursuant  to  the  act  of  the  territorial  legisla- 
ture of  1846,  found  on  page  92  of  the  laws  of  that  year.  It 
appears  by  the  testimony  that  in  laying  this  road  the  com- 
missioners used  existing  highways  where  practicable,  but 
that  across  the  lands  of  the  plaintiff  and  Boss  they  laid  an 
entirely,  new  highway,  which  is  the  strip  in  question.  This 
road  was  opened,  damages  awarded  and  paid,  and  used  con- 
tinuously by  the  public  as  a  highway  until  the  year  1864, 
when  the  town  board  of  the  defendant  town,  upon  petition, 
made  an  order  vacating  the  same  across  the  lands  of  plaint- 
iff and  Ross,  and  laying  out  two  new  pieces  of  road  partially 
upon  plaintiff's  land,  one  of  which,  in  connection  with  the 
unvacated  portions  of  the  old  territorial  road,  made  a  com- 
plete highway  from  Delavan  to  Burlington,  slightly  longer 
than  the  one  previously  existing.  Herrick  and  Ross  imme- 
diately fenced  up  the  strip  across  their  lands,  and  cultivated 
the  same,  and  it  remained  so  fenced  for  twenty-seven  years. 
During  this  time  it  was  not  used  or  attempted  to  be  used 
as  a  highway  by  the  town,  or  by  the  public,  or  by  any 
traveler,  and  no  highway  taxes  were  expended  nor  labor 
done  thereon.  In  the  spring  of  1891  the  fences  were  re- 
moved by  order  of  the  town  board,  against  the  objection  of 
the  plaintiff  and  Ross;  and  the  strip  was  traveled  for  two 
years,  and  road  work  was  done  thereon.  In  the  spring  of 
1893,  Herrick  and  Ross  rebuilt  their  fences,  and  the  town 
authorities  again  removed  them,  whereupon  this  action  was 
brought. 

The  circuit  court  found  the  facts  substantially  as  above 
stated,  and,  as  a  conclusion  of  law  therefrom,  that  the  locus 
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in  quo  had  been  abandoned  as  a  highway.  From  judgment 
in  favor  of  tbe  plaintiff  tbe  defendant  has  appealed. 

John  B.  Simmons,  attorney,  and  T.  M.  Kearney,  of  coun- 
sel, for  the  appellant. 

For  the  respondents  there  was  a  brief  by  J.  F.  Lyon  &  Son, 
attorneys,  and  D.  B.  Barnes,  of  counsel,  and  oral  argument 
by  Mr.  J.  F.  Lyon  and  Mr.  Barnes. 

Winslow,  J.  It  is  admitted  that  the  town  board  could 
not  legally  discontinue  a  territorial  road.  E.  S.  1858,  ch. 
19,  sec.  90.  Therefore,  the  sole  question  is  whether  the  por- 
tion of  highway  in  question  has  been  abandoned  under  the 
provisions  of  ch.  253,  Laws  of  1882  (S.  &  B.  Ann.  Stats,  sec. 
1294a).     This  section  provides  as  follows: 

"  Any  highway  in  this  state  which  shall  have  been  or  may 
hereafter  be  entirely  abandoned  as  a  route  of  travel,  and  on 
which  no  highway  tax  has  been  expended  for  five  years, 
shall  be  considered  legally  discontinued,  and  the  land  of  said 
highway  shall  revert  to  the  owners  of  the  land  through 
which  the  same  passed." 

Doubtless,  this  section  was  intended  to  have  some  effect. 
It  was  unquestionably  supposed  that  there  would  be  cases 
to  which  it  might  apply  with  justice,  and  put  at  rest  long 
dormant  claims  of  the  public  to  highways  which  had  become 
practically  useless ;  but,  if  it  should  be  held  not  to  apply  to  the 
present  case,  we  can  hardly  conceive  of  any  case  to  which 
it  could  ever  apply.  Here  is  a  case  where  a  country  road, 
more  than  half  a  mile  in  length,  is  in  form  vacated  by  the 
town  authorities,  and  another  highway  laid  out,  which  ac- 
commodates the  travel.  It  is  true  that  the  town  board  had 
no  power  to  vacate  it,  but  this  fact  makes  no  difference  with 
the  significance  of  their  action  as  bearing  on  the  subject  of 
abandonment.  It  is  just  as  effective  an  indication  that  the 
authorities  in  charge  of  the  highways  of  the  town  have  de- 
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termined  that  this  way  is  of  no  further  use.  Following  this 
declaration  by  the  town  authorities,  the  property  owners 
fence  up  the  road,  and  cultivate  it  for  twenty-seven  years. 
During  this  time  no  traveler  uses  it  or  attempts  to  use  it; 
no  claim  is  made  by  the  town,  by  the  public,  or  by  any  pas- 
senger that  it  is  a  highway;  no  work  is  done  on  it;  no 
money  expended  on  it.  Do  not  these  facts  constitute  an 
entire  abandonment  as  a  route  of  travel?  It  seems  to  us 
quite  certain  that  they  do.  Certainly,  the  town  authorities, 
by  their  formal  vacation,  announced  the  voluntary  aban- 
donment of  it  by  the  town;  by  their  silence  and  failure  to 
work  or  spend  money  upon  it,  they  reiterated  the  abandon- 
ment year  by  year;  and  the  public  acquiesced  without  ob- 
jection for  twenty-seven  years,  nine  years  of  which  time 
being  after  the  passage  of  ch.  253  aforesaid.  It  must  be 
held  to  have  been  entirely  abandoned. 

It  is  argued  that  an  "  entire  highway  "  must  be  abandoned ; 
that  is,  the  entire  Delavan  and  Burlington  road.  We  cannot 
subscribe  to  this  doctrine.  Such  a  holding  would  practically 
nullify  the  statute.  It  was  said  in  Maire  v.  Kruse,  85  Wis. 
302,  that  the  statute  does  not  mean  any  part  of  a  highway, 
however  small,  but  that  it  must  mean  at  least  enough  of  any 
public  road  or  thoroughfare  to  be  called  in  ordinary  par- 
lance a  "  highway."  Perhaps  no  more  exact  definition  than 
this  can  be  laid  down  in  advance.  Certainly,  we  think  a 
country  road  more  than  half  a  mile  in  length,  connecting 
two  other  highways,  may  itself  properly  be  called  a  "  high- 
way ,"  within  the  meaning  of  this  statute. 

By  ike  Court. —  Judgment  affirmed. 

The  discontinuance  or  vacation  of  highways  by  the  acts  of  public 
authorities  is  the  subject  of  an  extensive  note  to  Moffltt  v.  Brainard 
(Iowa)  in  26  L.  R.  A.  821.— Rep. 
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m  Iml        Cnr  of  Racine,  Respondent,  vs.  Chicago  &  NoBTHWESTEBisr 
— — '  Railway  Compact,  Appellant. 

December  £0, 1895— January  7, 1896. 

Railroads:  Restoring  street  at  crossing:  Unopened  street:  Estoppel 

1  A  city  street  is  a  "highway,"  within  the  meaning  of  the  charter  of 
a  railroad  company,  providing  that  it  may  construct  its  railroad 
across  any  highway  but  shall  restore  the  same  to  its  former  state 
or  so  as  not  to  impair  its  usefulness. 

&  Where,  under  such  a  charter,  the  company  constructs  its  railroad 
across  a  city  street  which  at  that  point  has  not  been  opened  and 
fitted  for  use,  the  right  of  the  city  to  have  the  street  restored  so 
as  not  to  impair  its  usefulness  will  not  be  lost  by  any  mere  delay, 
however  long  continued,  in  opening  that  part  of  the  street  for 
travel*    Paine  Lumber  Co.  v.  Oshkosh,  89  Wis.  449,  distinguished. 

Appeal  from  an  order  of  the  circuit  court  for  Racine 
county:  Fbank  M.  Fish,  Circuit  Judge.    Affirmed. 

This  was  an  action  for  a  mandatory  injunction  to  compel 
the  defendant  to  build  a  suitable  viaduct  or  passageway 
under  its  track  across  Tenth  street  in  said  city,  and  to  re- 
store said  street  to  its  former  condition,  so  as  not  to  impair 
its  usefulness.  The  defendant  appealed  from  an  order  over- 
ruling its  demurrer  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  alleged,  in  substance,  that  in  1849  section 
16  in  said  city,  being  a  part  of  the  school  lands  of  the  state, 
was  laid  out  and  platted  as  a  town-site,  into  blocks,  lots, 
streets,  alleys,  and  public  grounds,  by  the  authority  of  the 
state,  and  a  street  named  Tenth  street,  sixty  feet  wide,  run- 
ning in  an  east  and  west  direction,  was  designated  on  such 
plat,  and  laid  out  and  dedicated  to  the  public  use  as  a  street 
or  highway;  that  this  street  terminated  at  the  west  line  of 
said  section,  but,  at  a  point  about  260  feet  east  of  said  ter- 
minus, said  street  was  at  an  elevation  of  about  fifty-two  feet 
above  the  datvm  line  or  water  level  of  Root  river,  in  said 
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city,  and  descended  over  a  steep  slope  into  a  valley  about 
five  feet  above  such  datum  line;  that  said  street  had  been 
kept  open  for  public  use  and  travel  since  it  was  so  laid  out, 
up  to  the  present  time,  except  that  the  part  below  the  brink 
of  said  slope  had  never  been  put  in  a  condition  for  travel, 
and  had  never  been  brought  to  the  established  grade;  but 
that  it  could  be  put  in  such  condition  for  its  entire  length 
by  so  grading  it.  In  1855  the  Green  Bay,  Milwaukee  & 
Chicago  Kailroad  Company,  incorporated  by  ch.  262,  Laws 
of  1851,  built  and  constructed  its  road,  crossing  said  street 
at  nearly  a  right  angle  about  180  feet  east  of  its  western 
terminus  and  eighty  feet  west  of  the  brink  of  said  slope; 
and  said  company  raised  an  embankment  at  that  point  from 
fifteen  to  eighteen  feet,  and  built  its  road  thereon,  thereby 
totally  obstructing  said  street  at  the  point  aforesaid.  The 
company,  by  sec.  9  of  its  charter,  was  authorized  to  con- 
struct said  road  across  said  street;  but  it  was  required  to 
restore  said  street  to  its  former  condition,  in  a  manner  so  as 
not  to  impair  its  usefulness,  but  this  the  company  had  failed 
and  neglected  to  do.  When  the  railroad  was  built,  the  west" 
line  of  said  section  16  was  the  west  line  of  the  corporate 
limits  of  the  city,  and  the  lands  west  of  that  line  had  not 
been  platted  or  settled ;  but  in  1876  the  city  limits  were  ex- 
tended, and  a  street  forming  a  continuance  of  said  Tenth 
street  was  laid  out,  and  dedicated  for  public  use,  and  opened 
for  travel;  and  a  large  number  of  dwellings  now  stand  on 
and  along  such  extension,  and  the  grading  and  improvement 
of  Tenth  street  have  become  necessary,  and  the  plaintiff  city 
has  decided  to  grade  the  same  to  the  established  grade,  and 
put  it  in  condition  for  travel  with  teams,  etc.,  but  it  is  im- 
possible to  so  grade  and  improve  said  street  until  said  em- 
bankment is  removed  or  a  suitable  viaduct  is  built  and 
opened  through  it  by  the  defendant.  The  defendant  is  now 
the  owner  of  said  railroad,  and  successor  to  all  the  rights 
and  obligations  of  the  Green  Bay,  Milwaukee  &  Chicago 
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Railroad  Company,  and  bound  to  restore  said  street,  etc.  mr 
and  having  been  requested,  March  4, 1892,  by  said  plaintiff 
to  build  a  proper  viaduct  and  restore  said  street  by  June  1st 
of  that  year,  the  same  being  a  reasonable  time  for  that  pur- 
pose, it  neglected  and  refused  so  to  do. 

For  the  appellant  the  cause  was  submitted  on  the  briefs, 
of  Winkler,  Flanders,  Smith,  Bottum  <&  Vilas.  They  cited 
State  v.  Paine  Lumber  Co.  84  "Wis.  206;  Paine  Lumber  Co. 
v.  Oshkosh,  89  id.  449;  Chicago,  M.  <&  St.  P.  R.  Co.  v.  Mil- 
waukee, id.  506. 

C  C.  Qittings,  for  the  respondent,  cited  State  ex  rel.  Min- 
neapolis v.  St.  P.,  M.  <&  M.  R.  Co.  35  Minn.  131 ;  State  ex 
rd.  Minneapolis  v.  M.  <&  St.  L.  R.  Co.  39  id.  219;  Fort 
Dodge  v.  M.  <&  St.  L.  R.  Co.  87  Iowa,  389;  Parker  v.  Trues- 
dale,  54  Minn.  241;  ReUly  v.  Racine,  51  "Wis.  526;  Mavrev. 
Rruse,  85  id.  302;  Paine  Lumber  Co.  v.  Oshkosh,  89  id.  449;. 
Hatch  v.  S.  B.  <&  N.  T.  R.  Co.  50  Hun,  64;  Wayzata  v.  O. 
If.  R.  Co.  50  Minn.  438;  Lathrop  v.  Cent  I.  R.  Co.  69  Iowa^ 
105. 

Pinney,  J.  The  charter  of  the  Green  Bay,  Milwaukee  & 
Chicago  Kailroad  Company  (sec.  9,  ch.  262,  Laws  of  1851). 
provided  that  "  the  said  company  may  construct  the  said 
railroad  across  any  public  or  private  road,  highway,  stream 
of  water  or  watercourse,  if  the  same  be  necessary,  but  the 
said  company  shall  restore  such  road,  highway,"  etc.,  "  to 
its  former  state,  or  in  a  sufficient  manner  not  to  impair  the 
usefulness  of  said  road,  highway,"  etc.,  "  to  the  owner  or  to 
the  public."  The  franchises  conferred  and  the  duties  im- 
posed upon  that  company  have  devolved  upon  the  defendant, 
its  successor  in  interest  and  duty.  And  a  street  within  the 
limits  of  a  city  is  undoubtedly  a  highway,  within  the  sense 
and  meaning  of  this  act.  A  subsequent  enactment  (R.  S. 
sec.  1836)  requires  every  corporation  "  constructing,  owning- 
or  using  a  railroad,  to  restore  every    .    .    .    street,  high- 
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way,  plank  road,  etc.,  across,  along  or  upon  which  such  rail- 
road may  be  constructed,  to  its  former  state,  or  to  such 
condition  that  its  usefulness  shall  not  be  materially  impaired, 
and  thereafter  maintain  the  same  in  such  condition  against 
any  effects  in  any  manner  produced  by  such  railroad." 

As  a  period  of  forty-three  years  had  expired  after  the- 
making  of  the  plat  and  dedication  of  the  locus  in  quo  before 
any  attempt  was  made  to  open  and  use  it  as  a  street,  it  was 
insisted  that  there  was  no  longer  any  street  or  highway  at 
this  point,  and  that  the  public  had  lost  its  rights  by  such 
delay  to  open  it,  and  by  reason  of  such  long-continued  use 
of  it  by  the  railroad  company ;  that  if  it  still  had  the  right 
to  extend  the  street,  under  the  original  dedication,  across 
the  embankment  of  the  railroad  company,  it  could  not  be  so* 
extended  at  its  expense.  In  the  case  of  Reilly  v.  Racine,  51 
Wis.  526,  it  was  held  that  "  until  the  time  arrives  when  a 
street  or  part  of  a  street  is  required  for  actual  public  use, 
and  when  the  public  authorities  may  properly  be  called  upon 
to  open  it  for  such  use,  no  mere  nonuser,  however  long  con- 
tinued, will  operate  as  an  abandonment  of  it,  and  all  persons 
in  possession  of  it  will  be  presumed  to  hold  subject  to  the 
paramount  right  of  the  public."  Maire  v.  Kruse,  85  Wis. 
302,  305;  Fame  Lumber  Co.  v.  Oshkosk,  89  Wis.  449.  Until 
the  time  arrives  when  a  street  or  part  of  a  street  is  required 
to  be  opened  for  actual  public  use,  it  cannot  properly  be  said 
that  laches  is  to  be  imputed  to  the  city  or  to  the  railroad 
company.  The  company  entered  upon  the  use  of  the  locus 
in  quo  in  subordination  to  the  right  of  the  city  to  open,  im- 
prove, and  fit  this  particular  portion  of  the  street  for  public 
use  and  travel,  and  in  no  sense  whatever  as  an  adverse  claim- 
ant, and  it  cannot  now  be  allowed  to  repudiate  the  condition 
of  the  franchise  which  it  obtained.  The  provision  of  its. 
charter  and  of  the  general  statute  must  be  construed  liber- 
ally in  favor  of  the  public,  and  strongly  against  the  com- 
pany.   The  object  of  these  provisions  was  the  preservation 
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of  the  larger  and  more  important  interests  of  the  public  in 
its  streets,  highways,  and  public  places;  and  when,  at  any 
subsequent  period,  it  might  be  deemed  necessary  to  open 
And  fit  for  public  use  a  street  or  highway,  or  part  of  a  street 
or  highway,  already  dedicated  as  such,  but  not  theretofore 
opened,  the  company  is  clearly  bound  to  discharge,  in  re- 
spect to  it,  the  prescribed  statutory  duty.  Such  unopened 
street  is  clearly  within  the  purview  of  the  statute,  although 
not  a  "highway"  within  the  meaning  of  R.  S.  sec.  1326, 
prescribing  a  penalty  for  obstructing  a  highway.  State  v. 
Paine  Lumber  Co.  84:  Wis.  205.  In  such  case  the  gravamen 
of  the  offense  consists  in  the  embarrassment  and  hindrance 
of  public  use  of  the  street  and  travel  caused  by  the  obstruc- 
tion of  a  street  already  opened  and  in  publio  use.  It  cer- 
tainly could  not  have  been  contemplated  by  the  legislation 
in  question  that  the  power  of  towns  and  cities  to  open 
and  use  streets  or  highways  already  platted  and  laid  out,  so 
as  to  meet  the  requirements  of  growth  and  expansion,  should 
be  limited  or  circumscribed  by  the  fact  that  railroads  had 
been  constructed  across  them,  or  that  the  companies  might 
in  such  cases  acquire,  as  against  the  public,  the  dominant 
right.  Sound  publio  policy  and  the  obvious  sense  and  pur- 
pose of  this  legislation  require  that  such  incipient  highways 
be  regarded  as  within  its  salutary  provisions,  and  the  right 
to  relief  in  the  present  case  may  well  be  rested  upon  the 
provision  of  the  charter  of  the  company. 

As  between  the  company  and  the  state,  its  grant  of  fran- 
chises is  to  be  construed  strictly  against  the  company.  The 
principle  is  "that  all  rights  which  are  asserted  against  the 
state  must  be  clearly  defined,  and  not  raised  by  inference  or 
presumption,  and  if  the  charter  is  silent  about  a  power  it 
does  not  exist.  If,  on  a  fair  reading  of  the  charter,  reason- 
able doubts  arise  as  to  the  proper  interpretation  to  be  given 
to  it,  those  doubts  are  to  be  solved  in  favor  of  the  state;  and 
when  it  is  susceptible  of  two  meanings,  the  one  restricting 
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and  the  other  extending  the  powers  of  the  corporation,  that 
construction  is  to  be  adopted  which  works  least  harm  to  the 
state."  Charles  Bwer  Bridge  v.  Warren  Bridge,  11  Pet. 
544;  Binghamton  Bridge,  3  Wall.  75.  The  streets  are  for 
the  public  use,  and  the  city  acts  in  respect  to  them  under  a 
governmental  power  delegated  by  the  legislature,  and  not 
in  virtue  of  its  strictly  corporate  functions.  Viewed  in  re- 
spect to  the  provisions  of  sec.  1836,  E.  S.,  the  same  prin- 
ciple would  be  applicable,  and  the  same  result  would  follow. 

These  views  are  not  inconsistent  with  the  case  of  Paine 
Lumber  Co.  v.  Oshkosh,  89  Wis.  449,  which  was  not,  as  there 
observed,  a  case  of  mere  nonuser,  but  of  estoppel  in  jpais> 
based  upon  the  affirmative  act  of  the  common  council  in  re- 
fusing to  open  the  street  there  in  question,  upon  the  faith  of 
which  the  plaintiff  and  its  grantors  had  acted  in  erecting 
buildings,  etc.  There  was  here  no  breach  of  the  defendant's 
duty  in  the  premises  until  it  became  necessary  to  open  and 
fit  the  part  of  the  street  in  question  for  public  use,  in  1892. 
Under  these  circumstances,  it  cannot  be  justly  said  that  the 
plaintiff  has  lost,  by  acquiescence,  the  right  upon  which  it  is 
now  insisting. 

For  these  reasons,  the  demurrer  to  the  complaint  was 
rightly  overruled. 

By  the  Cowrt. —  The  order  of  the  circuit  court  is  affirmed. 


Steinhofel,  Administrator,  Appellant,  vs.  Chicago,  Milwau- 
kee &  St.  Paul  Bailway  Company,  Eespondent. 
December  £0, 1895  —  January  7, 1896. 
(1-8)  Railroads:  Collision  at  highway  crossing:  Contributory  negligence: 
Evidence:  Res  gestae.    (4-6)  Costs:  Taxation  after  stay  of  proceed- 
ings: Disbursements. 
L  Declarations  as  to  the  circumstances  of  a  collision  between  a  loco- 
motive and  a  carriage,  made  from  thirty  to  sixty  minutes  there- 
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after  by  a  person  fatally  injured  in  the  collision,  are  not  admissi- 
ble as  part  of  the  res  gestce. 

%  Whether  the  testimony  of  witnesses  whose  attention  was  called  to* 
the  noise  of  the  train,  and  who  were  listening  to  it,  that  they  did 
not  hear  a  signal,  is  "merely  negative  testimony"  or  "a  mere- 
scintilla  of  evidence,"  may  be  doubted 

8.  A  person  driving  at  night  on  an  unfamiliar  road  through  a  country 
which  he  knew  was  traversed  by  several  railroads,  who  let  the 
horse  jog  along  without  any  attention  except  to  see  that  he  was 
in  the  road,  and  who  was  killed  at  a  highway  crossing  by  a  pass- 
ing train  which  neither  he  nor  the  persons  riding  with  him  saw  or 
heard  until  it  was  too  late  to  avoid  the  collision,  although  the 
headlight  of  the  engine  was  visible  and  almost  directly  in  their 
faces  for  a  considerable  distance,  and  the  noise  of  the  train  might 
readily  have  been  heard,  is  held,  as  a  matter  of  law,  to  have  been 
guilty  of  contributory  negligence,  even  though  he  did  not  know 
that  there  was  a  railway  crossing  at  that  place,  and  no  warning 
was  given  by  whistle  or  bell  of  the  approach  of  the  train. 

4.  The  pendency  of  a  motion  for  a  new  trial  on  the  minutes,  which  by 
stipulation  is  kept  alive  for  argument  after  the  term,  operates  as 
a  stay  of  proceedings,  and  under  sec  2894a,  S.  &  B.  Ann.  Stats.,  the 
costs  may  be  taxed  at  any  time  after  thirty  days  from  the  expira- 
tion of  such  stay. 

&  An  application  to  the  clerk  to  tax  the  costs  before  the  expiration 
of  said  thirty  days  was  properly  denied  as  premature;  but  where, 
on  appeal  from  said  ruling  of  the  clerk,  the  court  ordered  the  costs 
to  be  taxed,  and  they  were  taxed  under  that  order  after  the  thirty 
days  had  expired,  such  taxation,  though  perhaps  irregular,  was 
not  erroneous. 

6.  Costs  of  a  successful  party  include  his  disbursements  on  a  former 
trial,  the  verdict  in  which  was  set  aside  and  a  new  trial  granted 
on  condition  that  he  pay  the  costs  of  the  other  party  in  that  trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bacine 
county :  W.  F.  Bailey,  Judge.    Affirmed. 

Action  for  the  negligent  killing  of  "William  J.  Steinhofel, 
Jr.,  son  of  plaintiff,  by  defendant's  train,  at  a  highway  cross- 
ing, on  the  morning  of  October  1, 1892.  On  the  evening  of 
September  30,  1892,  the  deceased  and  one  John  Williams 
went,  with  a  single  horse  and  buggy,  from  the  city  of  Baoine 
to  the  village  of  Union  Grove,  a  distance  of  about  fifteen 
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miles,  to  attend  a  dance.  They  started  to  return  to  Racine 
at  about  3  o'clock  on  the  morning  of  October  1, 1892.  They 
had  with  them  in  the  buggy,  on  their  return,  one  Olivia 
Olson.  Steinhofel  was  driving.  When  they  reached  re- 
spondent's track,  at  a  place  called  Johnson's  Crossing,  about 
four  miles  from  Union  Grove,  their  team,  in  some  unex- 
plained manner,  came  in  collision  with  respondent's  train, 
and  Steinhofel  and  Olivia  Olson  were  killed.  The  complaint 
charges  that  Steinhofei's  death  was  occasioned  by  the  omis- 
sion of  the  respondent  to  give  warning  of  the  approach  of 
its  train  to  the  highway  crossing  by  sounding  its  whistle 
and  ringing  its  bell.  The  answer  was  a  general  denial. 
The  issues  tried  were  whether  the  whistle  was  sounded  and 
the  bell  rung,  and  whether  the  deceased,  by  his  own  negli- 
gence, contributed  to  produce  the  accident. 

The  highway  on  which  the  party  were  traveling  crossed 
the  railroad  track  two  or  three  times  before  reaching  Ra- 
pine, and  in  many  places  was  parallel  with  it.  Near  the 
point  of  the  accident  it  ran  nearly  parallel  with  the  railroad 
track  until,  near  the  crossing,  it  makes  an  abrupt  bend,  and ' 
crosses  the  track  approximately  at  right  angles;  so  that  the 
party  in  the  buggy,  for  a  considerable  distance  before  mak- 
ing the  turn,  were  almost  directly  facing  the  approaching 
train.  The  wind  was  blowing  from  the  train  towards  them, 
and  the  train  was  making  at  least  the  usual  amount  of  noise. 
The  headlight  of  the  approaching  train  might  be  seen  some 
forty  or  fifty  rods  before  it  reached  the  crossing.  One 
Bristol,  who  was  driving  a  team  a  few  rods  behind  the 
party  in  the  buggy,  heard  the  noise  of  the  train  and  stopped 
his  team  some  fifteen  rods  before  arriving  at  the  crossing, 
and  waited  for  the  train  to  pass.  He  saw  the  headlight  at 
some  considerable  distance  before  the  train  had  reached  th6 
crossing.  The  party  in  the  buggy  drove  on,  unheeding  the 
approaching  train,  and  were  struck  by  the  train,  or  drove 
against  it, —  probably  the  latter,  as  both  bodies  were  found 
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in  the  wagon  track  on  the  crossing.  They  did  not  discover 
the  train  until  the  instant  of  collision.  Williams  testifies- 
that  as  they  were  going  down  towards  the  railroad  traqkr 
Olivia  Olson  "  gave  a  scream,  and  jumped  forward."  Will- 
iams turned  his  head,  and  saw  "  a  flash  of  light,"  and  it  was 
all  over.  That  is  all  that  is  known  of  the  circumstance  of 
the  accident.  Several  witnesses  testify  to  hearing  the  noise 
of  the  train  for  a  considerable  time  before  it  reached  the 
crossing,  and  to  having  given  it  attention.  No  witness 
heard  the  sounding  of  the  whistle  or  the  ringing  of  the  belL 
But  the  defendant's  employees  on  the  train  all  testify  posi- 
tively, both  that  the  whistle  was  sounded  and  the  bell  rung. 

The  court  directed  a  verdict  for  the  defendant,  on  which 
a  judgment  dismissing  the  complaint,  and  for  costs,  was 
entered.    From  this  judgment  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Cooper  dh  NeUon, 
attorneys,  and  John  B.  Simmons,  of  counsel,  and  oral  argu- 
ment by  Mr.  P.  B .  Nelson  and  Mr.  Simmons.  They  con- 
tended, inter  alia,  that  declarations  regarding  personal 
injuries  are  admissible  as  part  of  the  res  gestae  when  there  is 
a  concurrence  in  point  of  time  between  the  act  and  the  dec- 
laration. In  order  to  be  contemporaneous  it  is  not  required 
that  they  be  precisely  concurrent  in  time.  If  the  declara- 
tions spring  out  of  the  transaction,  if  they  elucidate  it,  if 
they  are  voluntary  and  spontaneous  and  if  they  are  made  at 
a  time  so  near  to  it  as  reasonably  to  preclude  the  idea  of  de- 
liberate design,  they  are  then  to  be  regarded  as  contempo- 
raneous. Augusta  Factory  v.  Barnes,  72  Ga.  217,  53  Am. 
Eep.  838;  Galveston  v.  Barbour,  62  Tex.  172,  50  Am.  Eep. 
619 ;  Hemmingway  v.  C,  M.  &  St.  P.  R.  Co.  72  Wis.  42,  51 ; 
Hermes  v.  C  &  N.  W.  R.  Co.  80  id.  590;  People  v.  Vernon, 
35  Cal.49,  95  Am.  Dec.  49;  QuincyH.  R.  &  C.  Co.  v.  Onuse, 
137  111.  264;  State  v.  Horan,  32  Minn.  394,  50  Am.  Eep.  583; 
Kvrbyv.  Comm.  77  Va.  681,  46  Am.  Eep.  747;  Deering,Neg. 
§  408;  International  &  C.  N.  R.  Co.  v.  Smith,  44  Am.  & 
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Eng.  R  Cas.  324;  i&«Z  v.  Madison,  85  Wis.  667.  Under 
circumstances  like  those  disclosed  by  the  evidence,  on  a  dark 
night  when  it  is  impossible  to  see  signs  or  tracks,  a  person  i» 
not  required  to  be  continually  looking  and  listening  for  ap- 
proaching trains  and  to  be  continually  on  the  lookout  against 
the  gross  negligence  and  carelessness  of  others.  The  law  re- 
quires nothing  unreasonable  as  a  duty  or  obligation,  and 
these  parties  had  the  right  to  expect  that  the  defendant 
would  exercise  its  duty  and  obligation  of  giving  warning 
when  approaching  a  crossing.  Duame  v.  C.  <&  Jf.  W.  B.  Ca. 
72  Wis.  523,  531;  Wall  v.  Highland,  id.  438;  Bower  v.  C.T 
M.  &  St.  P.  B.  Co.  61  id.  457;  Winstanley  v.  C,  M.  &  St  P. 
B.  Co.  72  id.  345;  Furgusonv.  W.  C.  B.  Co.  63  id.  145;  Freer 
v.  Cameron,  4  Rich.  Law,  228,  55  Am.  Dec.  663,  and  note  on 
p.  672.  Knowledge  of,  or  reason  to  apprehend,  danger  is 
essential  to  constitute  contributory  negligence  which  will  de- 
feat a  recovery  for  an  injury  therefrom.  Jeffrey  v.  K.  &  D. 
M.  B.  Co.  56  Iowa,  546;  Langan  v.  St.  Z.,  I.  M.  &  S.  B.  Co. 
72  Mo.  392;  Gray  v.  Scott,  66  Pa.  St.  345;  Weed  v.  Balls  ton 
Spa,  76  2T.  T.  329;  Wheeler  v.Wtetport,  30  Wis.  392,  411- 
416. 

For  the  respondent  there  was  a  brief  by  C.  H.  Van  At- 
stine,  of  counsel,  and  oral  argument  by  Mr.  Van  Alstine  and 
Mr.  T.  M.  Kearney.  They  argued,  among  other  things,  that 
declarations  which  are  but  the  narrative  of  a  past  event  are 
not  admissible  as  res  gestm.  Milwaukee  &  M.  B.  Co.  v.  Fin- 
ney,  10  Wis.  388,  391;  Sorenson  v.  Dundas,  42  id.  642;  Pri- 
deaux  v.  Mineral  Point,  43  id.  513, 522;  Mutehav.  Pierce,  49 
id.  231;  Fitzgerald  v.  Weston,  52  id.  354.  More  care  is  re- 
quired of  one  traveling  on  the  highway  in  the  darkness  of 
night  than  is  required  of  him  in  the  day  time.  Brucker  v. 
Covington,  69  Ind.  33 ;  ParkhUl  v.  Brighton,  61  Iowa,  J03 ; 
McOinty  v.  Keokuk,  66  id.  725 ;  Pierce  v.  Whitcowb,  48  Vt. 
127.  A  person  traveling  along  a  highway  crossed  by  a  rail- 
way at  grade  must  look  and  listen  for  a  train  before  crossing 
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the  track.  He  cannot  rely  to  any  extent  upon  the  presump- 
tion that  the  servants  of  the  company  will  perform  the  duty 
cast  upon  the  company  by  the  statute.  The  law  requires 
both  parties  to  do  their  duty.  Williams  v.  C>  M.  &  St.  P. 
R.  Co.  64  Wis.  1;  Railroad  Co.  v.  Houston,  95  U.  S.  697; 
Gorton  v.  Erie  R.  Co.  45  N.  Y.  664. 

Newman,  J.  A  short  time  after  the  accident, — from  thirty 
to  sixty  minutes  afterwards, —  and  before  Olivia  Olson  had 
been  removed,  a  witness  (John  Johnson)  arrived,  and  had 
«ome  conversation  with  her  in  regard  to  the  accident.  On 
the  trial  he  was  asked,  "  What,  if  anything,  did  Miss  Olson 
say  to  you  in  regard  to  it?"  The  question  was  objected  to 
as  incompetent,  and  the  objection  was  sustained.  It  is 
now  urged  that  Olivia  Olson's  narration  of  the  circumstances 
of  the  accident,  as  then  given  to  the  witness  Johnson,  in- 
cluding defendant's  omission  to  sound  the  whistle  and  ring 
the  bell,  was  competent  as  being  a  part  of  the  res  gesta.  If 
not  a  part  of  the  res  gestae,  their  narration  would  be  simply 
hearsay,  and,  as  such,  inadmissible.  Res  gestce  are  defined, 
generally,  as  the  facts  surrounding  or  accompanying  a  trans- 
action or  occurrence  which  is  the  subject  of  legal  investiga- 
tion. They  are  not  themselves  the  facts  which  constitute 
the  transaction  or  occurrence  itself,  but  such  as  attend  it  and 
give  character  to  it.  "  The  idea  of  the  res  j^ta  presupposes 
a  main  fact  or  principal  transaction,  and  the  res  gestce  mean 
the  circumstances,  facts,  and  declarations  which  grow  out  of 
the  main  fact,  are  contemporaneous  with  it,  and  serve  to 
illustrate  its  character."  Hermes  v.  C.  <&  If.  W<  R.  Co.  80 
Wis.  590.  Declarations,  in  order  to  be  res  gestm,  must  be  con- 
temporaneous with  the  main  fact.  If  they  amount  to  no 
more  than  a  narration  of  a  past  occurrence,  they  are  mere 
hearsay  and  not  admissible.  1  Greenl.  Ev.  §  110;  21  Am. 
&  Eng.  Ency.  of  Law,  101,  and  cases  cited  in  note  1.  It  is 
evident  that  this  statement  of  Olivia  Olson  was  too  far  re- 
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moved  from  the  time  of  the  accident  to  be  contemporaneous 
with  it  in  any  true7  sense,  and  was  a  mere  narration  of  a 
past  occurrence.    It  was  not  error  to  exclude  it 

The  issues  involved  in  the  trial  were:  (1)  Whether  the 
defendant  gave  warning  of  the  approach  of  its  train  to  the 
crossing  where  the  accident  occurred,  by  sounding  its  whistle 
and  ringing  its  bell.  Failure  to  give  such  warning  would 
make  it  liable  for  such  damages  as  should  occur  in  conse- 
quence of  the  omission.  And  (2)  whether  the  deceased  was 
negligent  in  any  matter  which  contributed  proximately  to 
produce  the  accident.  For,  if  the  negligence  of  the  deceased 
so  contributed  to  produce  the  accident,  the  plaintiff  cannot 
recover,  although  the  defendant  may  have  been  negligent 
in  failing  to  give  the  warning;  for  it  is  well  settled  that  any 
want  of  ordinary  care  on  the  part  of  the  party  injured, 
which  contributes  to  produce  the  injury,  will  defeat  a  recov- 
ery. Randall  v.  N.  W.  Tel.  Co.  54  Wis.  140;  Williams  v. 
CyM.  <fe  St.  P.  R.  Co.  64  Wis.  1;  Bloor  v.  Ddafield,  69  Wis. 
273;  Sehoenfddv.  Milwaukee  City  R.  Co.  74  Wis.  433. 

Whether  the  evidence  was  sufficient  to  sustain  a  verdict 
against  the  defendant  on  the  first  question  is  not  altogether 
clear.  Whether  the  testimony  of  witnesses  whose  attention 
was  called  to  the  noise  of  the  train,  and  who  were  listening 
to  it,  who  testify  that  they  did  not  hear  a  signal,  is  to  be 
classed  as  "merely  negative  testimony,"  and  as  "a  mere 
scintilla  of  evidence,"  may  be  doubted.  Joannes  v.  Millerd, 
90  Wis.  68,  It  may  be  assumed,  for  the  purposes  of  the  de- 
cision, that  the  evidence  was  sufficient  to  take  the  question 
of  the  defendant's  negligence  to  the  jury.  Then  it  remains 
to  be  considered  whether  the  case  was  so  clear  and  decisive  on 
the  question  of  the  contributory  negligence  of  the  deceased 
as  to  justify  the  court  in  taking  the  question  from  the  jury. 
For,  no  doubt,  the  proof  of  contributory  negligence  must 
be  clear  and  decisive,  so  as  to  leave  no  room  for  unbiased 
and  impartial  minds  to  come  to  any  other  conclusion,  in 
VOU92— 9 
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order  to  warrant  an  absolute  direotion  to  the  jury  on  that 
ground.     Valin  v.  M.  &  N.  R.  Co.  82  Wis.  1. 

The  deceased  was  bound  to  the  exercise  of  ordinary  care 
and  attention  to  his  surroundings,  in  order  that  he  might 
make  his  journey  safely.  This  amount  of  care  was  due,  not 
only  to  his  own  preservation  and  that  of  his  associates,  but 
to  the  defendant  also.  If,  by  the  exercise  of  such  ordinary 
care  and  attention, —  if,  by  using  his  eyes  in  looking  and  his 
ears  in  hearing, —  he  could  have  prevented  or  avoided  the 
accident,  the  failure  to  use  such  care  and  attention  is  such 
contributory  negligence  as  will  defeat  the  action.  It  does 
not  appear  that  the  deceased  knew  that  there  was  a  railroad 
crossing  at  the  place  of  the  accident.  But  the  road  on  which 
he  was  traveling  ran  in  the  same  direction  as  the  railroad, — 
in  many  places  parallel  with  it, —  and  crossed  it  several 
times  before  reaching  Racine.  He  had  lived  many  years  at 
Racine,  and  may  fairly  be  presumed  to  have  had  general 
knowledge  that  the  country  between  Union  Grove  and 
Racine  was  traversed  by  several  railroads.  Ordinary  care 
required  him  to  heed  these  facts.  The  night  was  somewhat 
dark,  and  the  road  was  unfamiliar.  These  facts,  of  them- 
selves, should  have  inspired  caution.  But  though  witnesses 
speak  of  the  unusual  noise  of  the  train,  and  the  direction  of 
the  wind  was  favorable  for  carrying  this  noise  to  them,  this 
party  heard  nothing  of  it.  The  witness  Bristol  heard  the 
noise  of  the  train,  and  stopped  his  team.  The  headlight 
was  visible,  and  almost  directly  in  the  faces  of  this  party, 
for  a  considerable  distance,  yet  none  of  them  saw  it  until 
too  late  to  avoid  the  accident.  They  seem  to  have  been 
utterly  oblivious  and  inattentive  to  all  surrounding  objects 
and  conditions,  and  went  heedlessly  to  death.  Williams 
testifies :  "  I  heard  no  noise.  Everything  seemed  to  be  quiet, 
with  the  exception  of  the  buggy  rattling.  The  buggy  rattled 
a  little."  "We  jogged  along  without  paying  any  attention 
to  anything,  except  to  see  that  the  horse  was  in  the  road. 
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Let  the  horse  go  as  he  pleased."  When,  suddenly,  Olivia 
Olson  "  gave  a  scream  and  jumped  forward,"  Williams  saw 
"  a  flash  of  light,"  and  it  was  all  over.  It  is  considered  that 
the  evidence  shows  a  clear  and  decisive  case  of  contributory 
negligence,  amounting  very  nearly  to  recklessness.  It  was 
not  error  to  direct  the  verdict  for  the  defendant. 

A  motion  for  a  new  trial  on  the  minutes  of  the  court, 
pending  at  the  close  of  the  term,  was  held  for  argument 
after  the  term,  by  stipulation  of  the  parties,  and  not  decided 
until  after  the  expiration  of  more  than  sixty  days  after  the 
rendition  of  the  verdict.  Inside  of  thirty  days  after  the 
motion  was  decided,  the  defendant  applied  to  the  clerk  to 
have  the  costs  taxed  and  inserted  in  the  judgment.  The 
clerk  refused  to  tax  them.  On  appeal  from  the  clerk  the 
court  directed  the  defendant's  costs  to  be  taxed,  and  they 
were  afterwards,  after  the  expiration  of  the  thirty  days, 
taxed.  This  is  alleged  as  error.  Sec.  2894a,  S.  &  B.  Ann. 
Stats.,  in  substance  provides  that,  if  the  successful  party 
fails  to  enter  and  perfect  his  judgment  within  sixty  days 
after  the  rendition  of  the  verdict,  he  shall  be  deemed  to  have 
waived  his  right  to  costs  in  the  action.  The  statute  provides 
one  exception.  It  provides  that,  in  case  there  is  a  stay  of 
proceedings  in  the  action  after  verdict,  the  judgment  may 
be  perfected  "  at  any  time  after  thirty  days  from  the  expira- 
tion of  such  stay  of  proceedings."  While,  ordinarily,  a  mo- 
tion for  a  new  trial  on  the  minutes,  pending  at  the  close  of 
the  term,  falls  with  the  expiration  of  the  term  (R.  S.  sec. 
2878;  Prentiss  v.  Dcmaher,  20  Wis.  311),  yet  it  may  be  kept 
alive,  notwithstanding  the  expiration  of  the  term,  by  stipu- 
lation of  the  parties  (Hinton  v.  Coleman,  76  Wis.  221).  This 
motion  was  preserved  by  such  a  stipulation.  A  motion  for 
a  new  trial  pending  suspends  all  proceedings  in  the  action 
until  it  is  disposed  of.  16  Am.  &  Eng.  Ency.  of  Law,  637, 
and  cases  cited  in  note  4.  So  there  was  a  stay  of  proceed- 
ings which  prevented  the  judgment  to  be  perfected  within 


Digitized  by  CjOOQIC 


132         SUPEEME  COURT  OF  WISCONSIN.  [92 

r  Steinhofel  vs.  Chicago,  Milwaukee  &  St  Paul  R  Ca 

sixty  days  after  the  rendition  of  the  verdict.  The  case  was 
then  within  the  exception  made  by  the  statute  itself.  The 
right  of  the  prevailing  party  to  tax  its  costs  was  not  lost, 
but  it  was  suspended  for  thirty  days  after  the  expiration  of 
the  stay  of  proceedings.  The  purpose  of  this  provision  is 
not  obvious,  but  the  words  of  the  statute  are  plain  as  the 
guileless  language  of  Truthful  James.  While  the  right  to 
perfect  the  judgment  was  so  suspended,  the  respondent  made 
its  application  to  the  clerk  to  tax  its  costs,  which  was  re- 
fused. The  application  was  premature,  and  was  rightly  re- 
fused. The  appeal  to  the  circuit  court  from  the  clerk's 
ruling  brought  to  that  court  for  review  only  the  case  which 
was  before  the  clerk.  State  t>.  Werteel,  84  Wis.  344.  The 
clerk's  position  should  have  been  affirmed,  because,  as  the 
case  then  stood,  the  respondent  had  no  right  to  tax  its  costs. 
But  the  court  ordered  the  costs  to  be  taxed,  and  they  were 
afterwards  taxed,  after  the  thirty  days  had  expired,  under 
the  order,  and  not  on  a  new  notice  of  taxation.  This  was 
perhaps  irregular,  but  perhaps  the  order  was  a  sufficient 
substitute  for  that  notice,  so  the  right  to  tax  defendant's 
costs,  at  the  time  when  they  were  taxed,  is  sustained. 

There  had  been  a  former  trial  of  the  case,  which  resulted 
in  a  verdict  for  the  plaintiff.  The  verdict  was  set  aside  and 
a  new  trial  granted  on  the  condition  that  the  defendant  pay 
the  costs  of  the  plaintiff  in  that  trial.  As  taxed,  the  costs 
included  the  defendant's  disbursements  on  the  former  trial. 
This  seems  to  be  unobjectionable.  Byrne  v.  B.  C.  db  If.  R. 
Co.  26  N.  Y.  Supp.  65,  6  Misc.  (N.  T.),  6,  and  oases  cited. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

i 

How  near  the  main  transaction  declarations  must  be  in  order  to 
constitute  a  part  of  the  res  gestae,  is  considered  in  an  extensiTe  note 
to  Ohio  &M.R.CO.V.  Stein  (188  Ind.  248)  in  19  L.  R.  JL  78&—  Rep. 
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Smith,  Appellant,  vs.  Utley  and  others,  Respondents. 

December  21, 1896 — January  7, 1896. 
Newspaper  Kbel  on  chief  of  police:  Liability  of  managing  editor. 
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L  A  newspaper  article  calling  policemen  "hogs"  and  u blood  sucking 
police  officers  who  insist  on  sitting  on  juries,"  declaring  that  they 
neglect  their  duties  as  policemen  and  cheat  honorable  citizens 
out  of  jury  fees,  and  adding  that  this  has  no  reference  to  the  chief 
of  police  because  he  is  beneath  notice,  is  held  an  actionable  libel 
upon  said  chief  of  police. 

2.  The  managing  editor  of  a  newspaper  is  equally  liable  with  the  pro- 
prietor and  publisher  for  the  publication  of  a  libelous  article, 
whether  he  knew  of  the  publication  or  not 

Appeal  from  a  judgment  of  the  circuit  oourt  for  Racine 
county:  Frank  M.  Fish,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  for  the  publication 
of  several  articles  each  claimed  to  be  libelous.  Such  articles 
were  published  in  the  Racine  Evening  Times,  a  newspaper 
of  general  circulation,  owned  by  the  Times  Publishing  Com- 
pany, a  corporation.  The  action  was  dismissed  as  to  de- 
fendants Olympia  Brown  and  Lephia  Brown,  to  which  no 
exception  was  taken.  There  were  four  causes  of  action  set 
forth  in  the  complaint,  and  a  demurrer  ore  tenus  was  inter- 
posed to  each,  which  was  overruled  as  to  the  first  three, 
and  sustained  as  to  the  last.  Exception  was  taken  to  the 
ruling  of  the  court  sustaining  the  demurrer  to  the  fourth 
cause  of  action.  At  the  close  of  the  evidence,  on  motion, 
the  court  directed  a  verdict  for  the  defendant  Utley \  to  which 
exception  was  taken  by  plaintiff.  Judgment  was  rendered 
on  the  verdict,  from  which  this  appeal  was  taken. 

Wallace  Ingalls,  attorney,  and  John  B.  Simmons,  of  coun- 
sel, for  the  appellant. 

Thomas  M.  Kearney,  for  the  respondents. 
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Marshall,  J.  The  first  question  presented  on  this  appeal 
is  whether  the  demurrer  ore  terms  to  the  fourth  cause  of 
action  in  the  complaint  was  properly  sustained.  In  deter- 
mining this  question,  we  must  look  to  the  whole  article, 
consider  its  whole  scope  and  object  in  the  light  of  existing 
circumstances  properly  pleaded,  and  then  put  such  construc- 
tion upon  the  language  as  would  naturally  be  given  to  it. 
Bradley  v.  Cramer^  59  Wis.  309.  In  the  complaint,  after 
setting  forth  that  plaintiff  was  the  chief  of  police  of  the  city 
of  Racine,  and  that  defendant  was  one  of  the  owners,  pro- 
prietors, and  editors  of  the  Racine  Evening  Times,  it  is 
alleged  that  he  maliciously  caused  to  be  published  and  cir- 
culated of  and  concerning  the  plaintiff,  and  with  malicious 
intent  to  injure  him  in  his  office  and  cause  it  to  be  believed 
that  he  was  unworthy  of  trust  and  confidence  in  such  office, 
an  article  as  follows: 

"CHOKE  THEM  OFF. 
"  (Intending  thereby  to  refer  to  this  plaintiff.) 


"Blood-Sucking  Police  Officers  Who  Insist  on  Sitting 

on  jubies. 


"  Salaries  as  Officers  Sufficient, 


"They  Neglect  Their  Duties  as  Policemen  and  Cheat 
Some  Honorable  Citizen  Out  of  a  $1.20  Fee.    (Mean- 
ing and  intending  thereby  to  charge  this  plaintiff  with 
the  dishonorable  neglect  of  duty  therein  stated,  or  of 
being  the  cause  of  such  criminal  misconduct.) 
"  Speaking  about  hogs,  they  can  be  found  on  the  Kacine 
police  force  (meaning  the  police  force  of  which  this  plaintiff 
was  a  member).    The  great  American  hog  is  not  in  with 
some  of  them.    Now,  this  has  no  reference  to  Georgie,  the 
chief  of  police  (meaning  plaintiff).    He  (meaning  plaintiff) 
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is  beneath  our  notice  nntil  after  the  coming  spring  appoint-  .7 
merits  (meaning  and  intending  thereby  to  rdf  er  to  this  plaint- 
iff as  less  entitled  to  notice  and  more  insignificant  than  any 
other  members  of  such  force,  not  deserving  as  much  recog- 
nition as  a  hog).  Should  he  (meaning  said  plaintiff)  be  re- 
tained as  the  great '  I  am '  for  another  year,  he  (meaning 
said  plaintiff)  might  probably  receive  a  little  more  noto- 
riety." 

It  was  obviously  proper  for  plaintiff,  by  innuendoes,  to 
-define  the  application  of  the  article  to  the  facts  set  forth  in 
the  pleadings;  not  to  extend  the  meaning  of  the  words,  but 
to  show  their  meaning,  how  they  came  to  have  the  defama- 
tory meaning  which  plaintiff  claims  for  them,  and  how  they 
applied  to  plaintiff.  Such  is  the  legitimate  office  of  the  in- 
nuendo. Cramer  v.  Noonan,  4  Wis.  231 ;  Bradley  v.  Cramer, 
59  Wis.  309;  Weil  v.  Schmidt,  28  Wis.  137;  Fleischmann  v. 
Bennett,  87  N.  T.  231 ;  More  tf.  Bennett,  48  N.  T.  475.  We 
are  unable  to  see  how  the  well-established  rules  of  pleading 
in  such  cases  were  seriously  violated,  if  at  all.  The  fair 
meaning  of  the  words  of  the  article,  viewed  in  the  plain, 
popular  sense  in  which  the  same  would  be  naturally  under- 
stood in  view  of  the  matters  properly  pleaded,  is  that  some 
•of  the  police  force,  at  least,  were  nothing  more  than  blood- 
sucking police  officers,  who  insisted  on  getting  all  the  money 
they  could,  regardless  of  their  duties  as  such  officers,  by 
spending  their  time  serving  on  juries,  and  that  they  deserved 
to  be  discharged;  that  they  were  in  the  habit  of  neglecting 
their  official  duties  for  the  purpose  of  earning  additional 
compensation  by  serving  on  juries;  that  they  were  hogs,  not 
satisfied  with  the  compensation  of  their  official  positions, 
but  seeking  to  gain  additional  compensation,  to  the  neglect 
of  their  official  duties;  and  that,  though  plaintiff  was  not 
included  in  the  particular  arraignment,  he  was  more  insig- 
nificant and  less  fit  for  his  official  position  than  those  that 
were. 
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Such  language,  under  the  circumstances,  necessarily  tended 
to  prejudice  and  degrade  plaintiff  in  his  office  as  chief  of 
police  of  the  city  of  Racine;  to  cause  it  to  be  believed  that 
he  was  not  worthy  to  hold  such  position,  by  reason  of  habit- 
ual neglect  of  duty, — hence  actionable.  Singer  v.  Bender, 
64  Wis.  169;  Bradley  v.  Cramer,  59  Wis.  309;  Massuere  v. 
Dickens,  70  Wis.  83;  Lansing  v.  Carpenter,  9  Wis.  540;  WU- 
son  v.  Noonan,  23  Wis.  105.  It  follows  from  the  foretgoing 
that  the  demurrer  was  improperly  sustained. 

The  second  question  presented  is,  Does  the  evidence  suf- 
ficiently connect  the  defendant  Utley  with  the  publication 
to  render  him  liable  in  damages,  or  to  make  it  the  duty  of 
the  court  to  submit  the  question  to  the  jury?  The  owner 
of  the  paper  was  a  corporation.  Defendant  Uftey  was  its 
president  and  active  manager.  He  was  the  principal  editor. 
To  be  sure,  he  testified  that  he  did  not  authorize  or  know 
of  the  publication.  He  said :  "  I  do  most  of  the  editorial 
work.  I  do  everything.  I  am  the  political  editor;  the 
principal  editor.  I  believe  my  name  appears  on  the  paper 
as  editor."  There  is  other  evidence  tending  to  show  that, 
in  addition  to  being  the  chief  executive  officer  of  the  corpo- 
ration, he  was  the  managing  editor  of  the  paper  and  act- 
ively, engaged  in  his  duties  at  the  time  the  libelous  article 
was  published.  If  such  are  the  facts,  he  does  not  stand  in 
the  position  of  a  person  who  is  sought  to  be  charged  merely 
because  of  being  a  stockholder  or  officer  of  the  corporation, 
or  come  within  the  cases  where  it  is  held  that  mere  proof  of 
ownership  of  stock  or  official  position  is  not  sufficient  to 
show  active  agency  in  the  production  and  publication  of  the 
libel,  so  as  to  render  such  owner  or  officer  individually  re- 
sponsible, as  in  Mecabe  v.  Jones,  10  Daly,  222;  Bdo  v.  Ful- 
ler, 84  Tex.  450;  Simonsen  v.  Eerold  Co.  61  Wis.  626;  but 
comes  within  the  exception  mentioned  in  Belo  v.  Fuller, 
supra,  as  follows:  "That  persons  are  stockholders  and  offi- 
cers of  the  publishing  corporation  will  not  make  them  re- 
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sponsible  for  libelous  publications  appearing  in  the  paper, 
unless  it  is  shown  that  they  in  some  way  aided  and  as- 
sisted and  advised  its  publication  or  circulation,  or  unless 
their  duties  as  officers  of  t/ie  concern  were  of  such  character  as 
charges  them  with  the  performance  of  functions  concerning 
the  publication  and  circulation  of  the  paper ',  such  duties  being 
of  such  nature  that  ike  law  would  imply  that  such  officer  knew 
or  should  home  known  of  the  publication  of  the  libelous  mat- 
ter:' 

It  is  laid  down  by  all  the  text  writers  that  the  proprietor, 
publisher,  editor,  author,  and  printer  are  severally  and 
jointly  liable.  13  Am.  &  Eng.  Ency.  of  Law,  372;  Fraser, 
Libel,  7-9,  and  notes;  Odgers,  Libel  &  S.  (Bigelow's  ed.), 
*453;  Newell,  Defamation,  S.  &  L.  239;  Townshend,  Slander 
&  L.  §  115,  note  1.  This  liability  attaches  to  the  editor  upon 
the  theory  that  the  matter  is  constructively  under  his  super- 
vision,  and  neither  the  editor  nor  proprietor  is  allowed  to 
plead  in  defense  that  he  was  ignorant  of  the  publication.  Mer- 
rill, Newspaper  libel,  53.  While  evidence  that  the  defendant 
did  not  actually  or  constructively  participate  in  the  publica- 
tion may  be  introduced,  neither  the  editor,  publisher,  nor 
proprietor  can  defend  on  the  ground  merely  that  he  did  not 
know  about  the  libel  until  after  it  was  published.  Merrill, 
Newspaper  Libel,  249.  Publisher  and  managing  editor  are 
treated  alike  by  the  standard  text  writers.  This  appears  to 
he  so  elementary  that  the  question  has  rarely,  in  recent 
years,  been  presented  to  the  courts  for  consideration.  In 
Watts  v.  Fraser^  a  case  decided  in  1835  in  the  court  of  King's 
Bench,  and  reported  in  7  Adol.  &  E.  223,  both  the  editor 
and  printer  were  held  liable,  though,  as  said  in  Fraser,  Libel, 
10,  they  had  no  knowledge  whatever  of  the  publication.  It 
is  said  in  Townshend,  Slander  &  L.  (4th  ed.),  §  252,  that  the 
publisher  is  liable  on  proof  of  publication,  but  when  the 
editor  is  sued  he  can  be  held  liable  only  on  proof  that  he 
personally  aided  or  procured  the  publication  of  the  article. 
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This  is  in  conflict  with  the  note  at  section  115  and  the  case 
cited  to  support  the  text.  Beg.  v.  Ramsay,  15  Cox,  Cr.  Cas. 
231,  was  decided  under  a  statute  which  changed  the  rule  in 
criminal  cases.  It  was  there  held  that  by  Campbell's  libel 
act  (6  &  7  Vict.  c.  96,  §  7)  the  law  as  it  had  theretofore  ex- 
isted, that  the  editor  was  liable  both  civilly  and  criminally 
for  what  appeared  in  the  paper,  though  published  without 
his  knowledge,  had  been  so  changed  as  to  render  want  of 
knowledge  or  consent  a  defense  in  trials  on  indictment. 
This  case  was  decided  in  1883,  and  shows  that  in  civil  actions 
in  England  the  law  remains  as  formerly;  the  managing 
editor  is  liable  without  proof  of  knowledge  of  or  consent  to 
the  publication  of  the  libel.  To  the  same  effect  is  Jtfevin  v. 
Spieckermann  (decided  in  the  supreme  court  of  Pennsylvania 
in  1886),  4  Atl.  Rep.  497,  where  it  is  held  that  the  general 
manager  of  a  newspaper  published  by  a  corporation,  the 
one  who  looks  after  the  editorial  work,  is  liable;  also,  Weil 
«.  Nevvn,  1  Pa.  Sup.  Ct.  Cas.  65,  where  an  attempt  was 
made  to  extend  the  rule  to  the  assistant  editor,  and  it  was 
held  that,  "though  the  general  editor  may  be  bound  to  know 
of  what  goes  into  the  paper  of  which  he  is  the  supervisor, 
not  so  the  assistant  editor,  for  his  work  is  limited." 

From  the  foregoing  we  reach  this  conclusion:  The  law  is 
well  settled  that  the  managing  editor  of  a  newspaper  is 
equally  liable  with  the  proprietor  and  publisher  for  the  con- 
sequences, in  a  civil  action  for  the  publication  of  a  libelous 
article;  and  this  is  so  whether  he  knows  of  the  publication 
or  not,  for  it  is  his  business  to  know,  and  mere  want  of 
knowledge  constitutes  no  defense. 

To  be  sure,  there  is  evidence  in  this  case  tending  to  show 
that  the  defendant  was  only  editor  in  a  particular  depart- 
ment, and  had  no  control  over  the  department  in  which  the 
articles  complained  of  appeared ;  but,  on  the  whole  case,  it 
is  quite  clear  that  the  question  should  have  been  submitted 
to  the  jury  under  proper  instructions  to  the  effect  that,  if 
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he  was  the  general  or  managing  editor  of  the  paper,  he  is 
responsible  for  the  consequences  of  the  libelous  publication, 
whether  he  knew  of  it  or  not. 

We  assume,  from  an  examination  of  the  case  and  the  man- 
ner it  was  presented  in  this  court,  that  the  learned  trial 
judge  based  his  ruling,  in  directing  a  verdict  in  defendant's 
favor,  upon  the  theory  that  mere  want  of  knowledge  on  the 
part  of  the  editor  of  the  libelous  publication  constitutes  a 
defense.  This  was  error,  for  which  the  judgment  must  be 
reversed. 

By  the  Covri. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 


02 

189 

94 

168 

~0F~lS> 

96 

460 

92 

139 

99 

197i 

99 

S6Si 

92 

189 

98 

566 

92 

139 

104 

259 

Bishop,  Administrator,  Respondent,  vs.  Belle  Cut  Street 
Bailway  Company,  Appellant 

December  jW,  1895 — January  7, 1896. 

Street  railways:  Frightening  horse*  Liability  for  resulting  injury  or     w  ig| 
death:  Collision:  Negligence  of  motorman. 

1.  An  electric  street  car,  running  in  the  ordinary  way,  is  not  a  defect 

in  the  highway  or  an  object  naturally  calculated  to  frighten 
horses  of  ordinary  gentleness,  so  that  the  mere  fact  that  a  horse 
took  fright  at  such  a  car  would  render  the  street  railway  com- 
pany liable  for  resulting  injuries  or  death. 

2.  A  motorman  who,  when  he  saw  a  horse  running  away,  at  once 

threw  off  the  current  and  slowed  down  his  car,  and,  as  soon  as  he 
saw  the  horse  turn  to  cross  the  track,  put  on  the  reverse  current 
and  the  brakes  and  stopped  the  car  as  quickly  as  possible, — so 
that  after  he  first  saw  the  horse  his  car  ran  only  from  thirty  to 
fifty  feet, —  is  held  not  to  have  been  guilty  of  negligence  which 
would  render  the  street  railway  company  liable  for  the  death  of 
the  driver  of  the  horse  caused  by  collision  with  the  car,  even 
though,  in  the  light  of  the  result,  it  seems  that  it  would  have  been 
better  had  he  stopped  the  car  at  once. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
county:  Feank  M.  Fish,  Circuit  Judge.    Reversed. 

This  action  is  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate,  Edward  Birch,  which  was  caused  Novem- 
ber 4, 1893,  by  a  collision  with  one  of  the  defendant's  mov- 
ing cars.  The  answer  consists  of  admissions  and  denials, 
and  alleges  that  the  intestate's  death  was  the  result  of  the 
negligence  and  want  of  care  of  the  deceased  in  the  manage- 
ment and  control  of  the  horse  he  was  driving  at  the  time. 

At  the  close  of  the  trial  the  jury  returned  a  special  verdict 
to  the  effect  (1,  2)  that  the  motorman  in  charge  of  the  car 
in  question,  after  he  had  discovered,  or  by  the  use  of  rea- 
sonable diligence  could  have  discovered,  that  the  horse 
driven  by  deceased  was  beyond  its  driver's  control,  did  not 
use  reasonable  care  and  caution  to  avoid  danger  to  the  de- 
ceased ;  (3)  that  the  horse,  before  and  at  the  time  he  turned 
to  cross  the  track  of  the  company  in  front  of  the  approach- 
ing car,  was  beyond  the  control  of  the  driver;  (4)  that  the 
death  of  the  deceased  was  caused  by  the  injuries  sustained 
from  being  struck  by  the  defendant's  car;  (5)  that  the  jury 
found  for  the  plaintiff,  (6)  and  assessed  his  damages  at  $500. 
From  the  judgment  entered  thereon  in  favor  of  the  plaint- 
iff the  defendant  appeals. 

Thomas  M.  Kearney,  for  the  appellant,  argued,  among 
other  things,  that,  it  being  conceded  that  the  car  of  the  de- 
fendant was  lawfully  upon  the  track  in  the  highway,  and 
that  it  in  no  wise  constituted  a  nuisance,  obstruction,  or  de- 
fect therein,  the  defendant  cannot  be  held  liable  for  damages 
caused  by  the  fright  of  the  horse  through  the  sight  of  the 
car  alone.  Booth,  St.  R.  Law,  §  298,  and  cases  cited.  In 
order  to  make  the  defendant  liable  in  this  case  it  was  incum- 
bent upon  the  plaintiff  to  sustain  the  averment  of  his  com- 
plaint that,  after  Mr.  Birch  was  carried  by  his  horse  into  a 
position  of  danger,  the  defendant  negligently  ran  its  car  so 
as  to  come  in  contact  with  him  and  thereby  cause  his  death. 
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See  Philadelphia  T.  Co.  v.  Bernheimer,  125  Pa.  St.  615; 
Steiner  v.  Philadelphia  T.  Co.  134  id.  199;  North  Side  St.  P. 
Co.  v.  Tippms,  4  Tex.  App.  Civ.  Cas.  226 ;  Coughtry  v.  Wil- 
lamette St.  P.  Co.  21  Oreg.  245 ;  Brocklehurst  v.  Manchester 
B.  P.  &  0.  S.  T.  Co.  L.  R.  17  Q.  B.  118;  Cornell  v.  Detroit 
K  P.  Co.  82  Mich.  495;  Tingst  v.  Lebanon  <b  A.  St.  P.  Co. 
167  Pa.  St.  438,  and  cases  cited;  Chapman  v.  ZanesviUe  St. 
P.  Co.  27  Weekly  L.  Bui.  70, 

Wallace  Ingalls9  attorney,  and  John  B.  Simmons,  of  coun- 
sel, for  the  respondent,  cited  Muncie  St.  P.  Co.  v.  Mayrwrd, 
5  Ind.  App.  372;  Elliott,  Roads  &  S.  584-590;  Mentz  v. 
Second  Ave.  P.  Co.  3  Abb.  Dec.  274;  Zynam  v.  Union  P. 
Co.  114  Mass.  83;  Thompson,  Neg.  396,  note  1;  Id.  399, 
note  4;  Ellis  v.  L.  ds  B.  P.  Co.  160  Mass,  341;  Gibbons  v. 
W.  B.  St.  P.  Co.  155  Pa.  St.  279. 

Cas8odat,  C.  J.  The  undisputed  evidence  and  the  fapts 
as  claimed  by  the  plaintiff  are  to  the  effect  that  Washington 
avenue,  in  Racine,  runs  east  and  west;  that  the  defendant's 
double  street-railway  tracks  are  located  thereon ;  that  cross- 
ing that  avenue,  and  at  right  angles  with  it,  is  Herrick  ave- 
nue; that  some  300  or  400  feet  west  of  that  avenue,  and 
parallel  with  it,  is  Packard  avenue;  that  about  100  feet  east 
of  Packard  avenue,  and  parallel  with  it,  is  an  alley  leading 
south  from  Washington  avenue;  that  on  the  north  side  of 
Washington  avenue,  and  from  132  feet  to  150  feet  west  of 
Herrick  avenue,  is  the  dwelling  house  of  Mr.  Lonergan, 
fronting  on  Washington  avenue;  that  between  3  and  4 
o'clock  in  the  afternoon  of  November  4, 1893,  the  deceased, 
a  farmer,  seventy-one  years  of  age,  but  in  good  health  and 
strong  and  powerfully  built,  was,  with  others,  returning 
from  the  burial  of  a  neighbor  at  Mound  Cemetery,  and  driv- 
ing east  along  and  on  the  south  side  of  Washington  avenue; 
that  the  deceased  was  at  the  time  driving  his  own  horse,  at- 
tached to  a  single  top  buggy,  in  which  he  alone  was  riding; 
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that  bis  was  the  last  in  the  line  of  vehicles  returning  from 
the  cemetery;  that  at  a  point  about  midway  between  Pack- 
ard avenue  and  Lonergan's  house  the  deceased's  horse  be- 
came frightened  at  the  defendant's  electric  car,  then  east  of 
Herrick  avenue,  and  coming  west  on  the  north  railway 
track;  that  the  deceased 'was  then  hallooing  and  trying  to 
hold  the  horse,  but  had  lost  control  of  him;  that  the  horse 
went  back  and  forth,  or  in  a  zigzag  course,  for  some  time, 
over  both  of  the  railway  tracks;  that  the  horse  got  worse 
as  the  defendant's  car  approached;  that  when  the  car  got 
in  close  proximity  to  the  horse  going  east  on  the  south  rail- 
way track,  or  a  little  south  of  it,  the  horse  made  a  sharp 
turn  to  the  north,  immediately  in  front  of  the  moving  car, 
and  partially  capsized  the  buggy,  and  threw  the  deceased  to 
the  ground  in  front  of  the  moving  car,  which  struck  him 
and  caused  his  death,  but  the  car  wheel  did  not  touch  him, — 
it  was  about  three  feet  from  him;  that  during  all  the  time 
from  when  the  horse  passed  Lonergan's  house  until  the  de- 
ceased was  so  thrown  out  the  horse  was  uncontrollable;  that 
the  car  was  slowed  down  a  little  west  of  Herrick  avenue,  to 
let  a  man  get  off ;  that  there  were  three  other  passengers 
on  the  car;  that  the  car  then  started  up,  and  ran  thirty  or 
forty  feet  west  of  Herrick  avenue,  when  the  motorman  first 
saw  the  horse,  wild  and  running  east  on  the  south  side  of 
the  south  track;  that  he  at  once  threw  off  the  current  and 
slowed  down  the  car;  that  as  soon  as  he  saw  the  horse  turn 
north  to  cross  the  tracks,  he  put  on  the  reverse  current 
and  the  brakes,  and  stopped  the  car  as  quickly  as  he  possibly 
could;  that  the  car  stopped  about  half  way  between  Herrick 
avenue  and  Lonergan's  house;  that  the  motorman  had  three 
years'  experience  as  such. 

Thus  it  appears  that  the  starting  up  of  the  car  a  little 
west  of  Herrick  avenue  and  the  final  stopping  of  the  car, 
regarding  the  evidence  in  the  most  favorable  light  for  the 
plaintiff,  must  have  been  confined  to  a  space  of  from  sixty 
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to  eighty  feet  That  the  horse  was  uncontrollable  and  run- 
ning away  at  the  time  of  the  accident  is  not  only  alleged  ia 
the  complaint  and  proved  by  the  undisputed  evidence,  but 
found  by  the  jury.  This  court  has  repeatedly  held,  in  effect, 
that  there  can  be  no  recovery  against  a  town  in  consequence 
of  injuries  sustained  by  reason  of  a  runaway  or  uncontrolla- 
ble horse  coming  in  collision  or  contact  with  a  defective 
highway.  Houfe  v.  Fulton,  29  Wis.  306 ;  Jackson  v.  Belle- 
vieu,  30  Wis.  250;  Roberts  v.  Wis.  Td.  Co.  77  Wis.  589;  Zo- 
berg  v.  Amherst,  87  Wis.  634.  Commenting  upon  cases  in 
other  courts,  Dixon,  C.  J.,  in  the  case  first  cited,  said :  "  Some 
of  these  cases  seem  to  go  upon  the  principle  that,  the  horses 
being  actually  uncontrollable,  the  plaintiff  is  unable  to  show 
the  exercise  of  ordinary  care  or  of  any  care  at  the  time  of 
the  injury  in  order  to  avoid  it.  Others  say  that  the  fright 
or  unmanageableness  of  the  horses  is  the  misfortune  of  the 
traveler,  of  which  he  must  bear  the  loss.  A  better  reason 
would  seem  to  be  that  it  is  not  within  the  spirit  or  intent  of 
the  statute  that  the  towns  shall  be  bound  to  provide  roads 
that  shall  be  safe  for  frightened  and  runaway  horses;  that 
the  remedy  is  presumed  to  have  been  given  only  to  those 
who  have  their  horses  and  carriages  under  their  control  at 
the  time."  He  then  states  that  a  "  recognized  exception  "  to 
the  rule  is  "  that  a  horse  is  not  to  be  considered  uncontrolla- 
ble that  merely  shies,  or  starts,  or  is  momentarily  not  con- 
trolled by  his  driver."  This  exception  has  since  been  rec- 
ognized.   SchiUinger  v.  Verona,  85  Wis.  599. 

This  court  has  recognized  another  exception  to  the  rule 
stated,  which  is  to  the  effect  that  objects  within  the  limits 
of  a  highway,  naturally  calculated  to  frighten  horses  therein 
of  ordinary  gentleness,  may  constitute  a  defect  in  the  high- 
way; and  where  a  traveler's  horse  of  ordinary  gentleness  is 
actually  frightened  by  such  an  object,  and  runs  away,  the 
town  may,  in  case  the  driver  was  at  the  time  in  the  exercise 
of  ordinary  care,  be  held  liable.    SchiUinger  v.  Verona,  85 


Digitized  by  CjOOQIC 


144         SUPKEME  COURT  OF  WISCONSIN.  [92 

Bishop  t&  Belle  City  Street  R.  Ca 

Wis.  596,  and  cases  there  cited.  We  cannot  hold  th^t  a 
street-railway  car  is  such  a  defect,  nor  that  it  is  such  an  ob- 
ject. The  complaint  alleges,  in  effect,  that  the  defendant  is 
a  corporation  duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  this  state,  and  engaged  in  the  business  of 
operating  and  running  the  street-railway  cars  of  the  defend- 
ant in  Kacine,  propelled  by  electric  power.  Thus,  the  leg- 
islature gave  the  defendant  express  authority  to  run  its 
electric  cars  upon  the  street  in  question  in  the  ordinary  way. 
There  is  no  evidence  that  the  defendant  did  not  so  run  the 
car  in  question  at  the  time  the  intestate's  horse  so  took 
fright,  nor  at  any  time. 

In  Abbot  v.  Kaibus,  74  Wis.  504,  a  traveler's  horses,  while 
being  driven  across  the  railway  tracks  of  the  Wisconsin 
Central  in  Oshkosh,  became  frightened  at  a  locomotive  near, 
engaged  in  switching  cars,  and  ran  away  and  injured  the 
driver,  and  the  action  was  to  recover  damages  therefor.  The 
act  of  negligence  complained  of  was  that  the  company's, 
servants  wantonly,  recklessly,  and  negligently  ran  and  oper- 
ated the  locomotive  and  cars  with  undue  speed  and  great 
and  unnecessary  noise  and  commotion,  and  wantonly  and 
with  unnecessary  violence  exhausted  and  blew  off  steam, 
and  violently  rang  the  bell,  thereby  frightening  the  horses 
and  causing  them  to  run  away.  The  evidence  on  the  part 
of  the  plaintiff  tended  to  prove  that  the  engine  doing  the 
switching  had  "  a  pretty  big  head  of  steam  on,  and  was  ex- 
hausting outside ; "  that  "  it  had  its  cylinder  cocks  open,  and 
made  a  great  deal  of  noise  in  blowing  off  steam; "  but  this 
court  held  that  it  was  error  for  the  trial  court  to  refuse  to 
instruct  the  jury,  among  other  things,  to  the  effect  that  the 
authority  to  operate  a  railroad  includes  the  right  to  make 
the  noises  incident  to  the  movement  and  workings  of  its 
engines  and  cars;  that  it  was  not  liable,  while  exercising 
its  rights  in  a  lawful  and  reasonable  manner,  for  injuries 
occasioned  by  horses,  being  driven  upon  the  highway,  tak- 
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ing  fright  at  such  noises  and  running  away ;  that  there  was 
no  evidence  in  the  case  tending  to  show  that,  as  to  the  mat- 
ters mentioned,  the  company  was  guilty  of  any  want  of  or- 
dinary care.  See,  also,  Cahoon  v.  C.  dk  N*.  W.  R.  Co.  85  Wis. 
570. 

It  follows,  from  what  has  been  said,  that  the  mere  fact 
that  the  intestate's  horse  took  fright  at  the  approaching  car 
gave  to  the  plaintiff  no  right  of  action  for  the  death  result- 
ing from  the  fright  of  the  horse.  Ibid.;  Yingat  v.  L.  cfe  A. 
St  R.  Co.  167  Pa.  St.  438. 

It  is  always  easier  to  determine  the  best  method  of  escap- 
ing a  collision  with  a  runaway  horse  after  the  transaction 
than  before.  The  motorman  appears  to  have  been  vigilant 
and  active  from  the  moment  he  first  saw  the  horse  coming 
until  the  collision.  During  that  time  his  car  only  passed 
over  a  distance  of  thirty  to  fifty  feet.  Had  the  horse  con- 
tinued in  the  course  he  was  then  running,  there  would  have 
been  no  collision.  There  were  two  or  more  lines  of  action 
open  to  the  motorman  in  the  presence  of  imminent  danger. 
He  was  compelled  immediately  to  choose  one  of  them,  and 
he  did  so,  apparently  in  good  faith.  It  is  claimed  that  if 
he  had  at  once  stopped  the  car  there  would  have  been  no 
collision.  But,  if  he  had,  who  can  tell  that  the  horse  would 
have  turned  just  as  he  did,  or  that  there  would  have  been  no 
collision  f  Neither  the  motorman  nor  the  defendant  is  liable 
merely  for  failing  to  choose  what,  after  the  result  was  as- 
certained, might  seem  to  have  been  the  best  means  of  escape. 
Ovmz  v.  C.,  St.  P.  &  M.  R.  Co.  52  Wis.  672 ;  Lynch  v.  N.  P. 
R.  Co.  84  Wis.  352.  We  must  hold  that  there  is  no  evi- 
dence to  sustain  the  first  and  second  findings  of  the  jury  in 
this  case. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
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Emery  and  another,  Plaintiffs  in  error,  vs.  The  State,  De- 
fendant in  error. 

December  21, 1895 —  January  7, 1896. 

Criminal  law  and  practice:   Reasonable  doubt:  Instructions  to  jury: 
Evidence:  Preliminary  examination:  Argument  of  counsel 

1.  The  jurors  in  a  criminal  case  must  use  all  the  reason,  prudence,  and 

judgment  which  a  man  would  exercise  in  the  most  important  af- 
fairs of  life,  and  an  instruction  authorizing  the  use  of  any  less 
degree  of  reason,  prudence,  and  judgment  is  erroneous.  Thus,  it 
was  error  to  charge  that  there  is  a  reasonable  doubt  when,  upon 
the  whole  evidence,  the  judgment  and  conscience  are  not  con- 
vinced of  guilt  in  a  degree  or  to  an  extent  such  as  would  lead  a 
careful  and  prudent  man  to  act  affirmatively  in  important  mat- 
ters of  his  own. 

2.  A  defendant  in  a  criminal  case  who  admits  having  made  an  incrim- 

inating threat  testified  to  by  witnesses  for  the  state,  is  entitled  to 
show  the  circumstances  under  which  it  was  made,  the  accompany- 
ing conversation,  if  any,  which  called  it  forth,  and  the  informa- 
tion on  which  it  was  based. 

3.  Sec.  4786,  R.  S.  (providing  that  the  magistrate  holding  a  preliminary 

examination  shall  "  examine  the  complainant  and  the  witnesses 
to  support  the  prosecution,"  etc),  is  directory  only;  and  the  ex- 
amination of  a  sufficient  number  of  witnesses  to  justify  the  mag- 
istrate in  binding  over  the  accused  for  trial  is  a  sufficient  compli- 
ance with  the  statute,  even  though  the  complaining  witness  and 
some  of  the  other  witnesses  for  the  state  are  not  examined. 
4  In  opening  the  case  for  the  defense,  after  the  testimony  for  the  state 
is  in,  defendant's  counsel  is  not  entitled  to  review  such  testimony 
for  the  purpose  of  showing  that  it  does  not  warrant  a  conviction, 
but  may  comment  thereon  only  so  far  as  may  be  necessary  to 
show  the  relevancy  of  the  testimony  which  he  expects  to  intro- 
duce. 

5.  On  a  trial  for  murder  the  state  may  introduce  parts  of  the  testi- 

mony of  the  defendant  at  the  coroner's  inquest,  without  introduc- 
ing the  whole  thereof  —  the  defendant  being  entitled  to  introduce 
the  remainder. 

6.  On  the  day  after  the  arrest  of  one  charged  with  murder  the  sheriff 

said  to  him,  "I  am  satisfied  in  my  own  mind  that  your  gun  did 
the  shooting,"  and  he  replied  "It  looks  so,  don't  it?"  An  objection 
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on  the  trial  to  evidence  of  this  conversation  on  the  ground  that  its 
effect  was  to  introduce  the  opinion  of  the  sheriff  is  held  untenable, 
the  reply  being  in  the  nature  of  an  admission  and  intelligible  only 
in  connection  with  the  sheriff's  remark. 

Error  to  review  a  judgment  of  the  circuit  court  for  Wood 
county:  W.  F.  Bailey,  Judge.    Reversed. 

The  plaintiffs  in  error  were  convicted  of  murder  of  one 
Peter  Houston  on  the  2d  day  of  June,  1893,  and  bring  their 
writ  of  error.  Upon  the  trial  of  the  case  it  appeared  with- 
out contradiction  that  Peter  Houston,  the  deceased,  while 
sitting  in  his  own  house,  about  twelve  miles  southeast  of 
Grand  Rapids  in  Wood  county,  was  shot  by  some  person  on 
the  outside  of  the  house.  At  the  time  of  the  homicide,  Peter 
was  seated  near  an  open  window  covered  by  mosquito  net- 
ting. He  was  about  twenty-one  years  of  age,  and  his  wife, 
Emma,  whom  he  had  married  April  4, 1893,  was  sitting  at 
a  table  near  her  husband  at  the  time  of  the  shooting.  Peter 
and  his  wife  had  just  finished  eating  a  light  supper,  and 
night  was  rapidly  falling,  it  being  somewhere  between  8  and 
9  o'clock,  when  a  gun  loaded  with  buckshot  was  discharged 
from  some  place  outside  of  the  house,  and  seven  of  the  shot 
entered  Peter's  face  and  neck,  causing  instant  death. 

The  plaintiffs  in  error,  Emery  and  Zord,  lived  about  100 
rods  straight  east  of  Peter's  house  on  the  main  road  leading 
from  Grand  Rapids  to  Plainfield,  which  ran  east  of  south. 
This  road  united  with  a  road  running  past  Peter  Houston's 
house,  about  one  and  a  half  miles  north  of  Emerge  and 
ZorcPs  home,  and  the  same  distance  from  Peter's  home. 
There  was  no  road  leading  directly  across  from  Peter's 
house  to  the  residence  of  Emery  and  Lord,  but  a  little  dis- 
tance north  there  was  a  crossing  between  the  two  roads, 
making  the  distance  between  Peter's  house  and  Emery's 
house,  which  could  be  traveled  by  vehicles,  about  three 
fourths  of  a  mile.  Emery  was  at  the  time  of  the  tragedy 
about  forty  years  old,  and  with  his  wife  and  two  boys,  aged 
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eight  and  ten  years  respectively,  lived  upon  and  worked  the 
farm  of  the  plaintiff  in  error  Lord.  Lord  was  a  widower, 
about  sixty-two  years  old,  and  lived  with  Emery  and  his 
family.  He  had  lived  upon  this  place  for  upwards  of  twenty- 
five  years,  while  Emery  had  resided  there  and  upon  an  ad- 
joining farm  about  eighteen  years.  Emma,  the  wife  of  the 
deceased,  was  the  daughter  of  David  Jacobs,  who,  at  the 
time  of  the  tragedy,  lived  about  three  miles  north  of  the 
Houston  and  Emery  residences,  on  the  main  road  leading  to 
Grand  Rapids.  There  were  no  houses  on  the  road  between 
Jacobs's  place  and  Peter's  place,  nor  between  Jacobs's  place 
and  the  residence  of  the  plaintiffs  in  error.  The  road  run- 
ning south  past  Jacobs's  house  divided  into  two  roads  about 
midway  between  Jacobs's  place  and  Peter's  place;  one  of 
said  roads  passing  in  a  southeasterly  direction  past  Emery's 
place,  and  the  other  in  a  southwesterly  direction  past  Peter's 
place. 

David  Jacobs  lived  alone  with  his  son,  James,  who  was 
about  twelve  years  of  age,  upon  a  rented  farm,  at  the  time 
of  the  tragedy.  He  had  come  into  the  community  with  his 
daughter,  Emma,  and  son,  James,  in  the  summer  of  1892. 
During  the  fall  and  winter  of  1892,  Jacobs  and  his  family 
lived  on  the  Emery  farm,  which  was  about  a  quarter  of  a 
mile  south  of  the  Lord  residence,  and  there  became  ac- 
quainted with  Lord  and  Emery \  and  visited  back  and  forth. 
In  the  spring  of  1893  they  removed  to  the  farm  on  which 
Jacobs  was  living  at  the  time  of  the  tragedy,  called  the 
King  place.  There  was  evidence  tending  to  show  that, 
while  Emma  was  living  with  her  father  on  the  Emery  place, 
she  became  criminally  intimate  with  Lord.  There  was  also 
evidence  tending  to  show  that  David  Jacobs  had  insisted 
upon  having  criminal  intercourse  with  Emma  since  she  was 
about  fourteen  years  of  age.  The  evidence  farther  showed 
that  Lord  and  Emery,  on  one  side,  and  Peter  Houston  and 
his  father,  on  the  other  side,  had  been  on  unfriendly  terms 
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for  a  long  time,  and  that  threats  had  been  made  on  both 
sides. 

On  the  4th  day  of  April,  1893,  Peter  Houston  and  Enima 
Jacobs  were  married,  and  for  about  four  weeks  after  that 
time  they  lived  with  her  father  upon  the  King  place,  under 
an  arrangement  by  which  they  were  to  carry  on  the  farm  to- 
gether. In  the  first  part  of  May,  however,  trouble  arose 
between  Peter  and  his  father-in-law,  and  Peter  and  his  wife 
left  the  Jacobs  place,  and  moved  down  to  the  small  house 
where  the  murder  was  committed.  This  house  was  about 
thirty  rods  from  the  house  of  his  father,  William  Houston, 
where  lived  William  Houston,  his  wife,  and  Peter's  two 
brothers,  and  one  sister.  The  land  around  Peter's  house 
was  uncultivated  and  unfenced,  and  had  upon  it  scattering 
jack  pine  and  scrub  oak.  The  testimony  tends  to  show  that 
the  difficulty  between  Peter  and  his  father-in-law  was  that 
Peter  found  out  or  suspected  the  improper  relations  exist- 
ing between  his  wife  and  her  father.  Whatever  the  diffi- 
culty was,  they  parted  evidently  with  bad  feelings  on  both 
sides. 

On  the  day  after  the  murder,  a  coroner's  inquest  was  held, 
at  which  the  plaintiffs  in  error  and  said  Jacobs  were  all 
sworn  as  witnesses,  and  all  denied  any  knowledge  of  the 
crime.  Near  the  side  of  Peter's  house  where  the  shot  was 
fired,  two  gun  wads  were  found, —  one  of  pasteboard,  and 
one  of  felt.  The  evidence  tended  to  show  that  these  wads 
were  of  the  size  used  in  loading  cartridges  for  a  breech- 
loading  twelve-gauge  gun;  and  the  sheriff  having  found 
such  a  gun  in  the  possession  of  Emery,  apparently  recently 
discharged  and  again  loaded  with  buckshot  of  the  same 
kind  with  which  Peter  was  shot,  Emery  was  arrested, 
charged  with  the  crime,  and,  having  waived  examination, 
was  committed  to  await  trial.  Lord  was  not  arrested,  but 
still  continued  to  live  upon  his  farm. 

David  Jacobs  and  bis  son,  James,  after  remaining  upon 
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the  King  place  until  the  fall  of  1893,  removed  to  Vernon 
county,  in  this  state.  Emma  Houston,  wife  of  the  deceased, 
weht  to  live  with  her  father-in-law.  On  the  8th  day  of 
March,  1894,  Emma  Houston  made  complaint  before  a  court 
commissioner  charging  her  father  with  having  committed 
the  crime  of  rape  upon  her  March  21,  1893,  upon  which 
complaint  a  warrant  was  issued,  and  David  Jacobs  was  ar- 
rested in  Vernon  county,  and  confined  in  jail  at  Stevens 
Point,  Portage  county.  During  his  confinement  under  this 
charge,  he  made  a  confession  in  which  he  stated  that  the 
murder  of  Peter  Houston  was  committed  by  Emery,  himself 
and  Lord  being  present,  aiding  and  assisting  in  the  crime. 
Upon  the  making  of  this  confession,  he  was  taken  before 
the  circuit  court  then  in  session  at  Waupaca  county,  and 
pleaded  guilty  to  the  crime  of  murder  of  Peter  Houston, 
and  was  sentenced  to  the  state  prison  at  Waupun  for  life. 
This  was  on  the  14th  of  March,  1894;  and  on  the  16th  of 
March  following  William  Houston  made  complaint  before 
a  justice  of  the  peace  charging  Lord  with  the  same  crime; 
and  he  was  arrested,  and  examination  thereafter  had.  He 
was  bound  over  for  trial  to  the  circuit  court. 

The  plaintiffs  in  error  werp  tried  together  at  the  October 
term,  1894,  of  the  circuit  court  for  Wood  county.  Jacobs 
was  called  as  a  witness,  and  gave  direct  evidence  against 
them,  in  accordance  with  his  previous  confession.  The 
plaintiffs  in  error  denied  all  complicity  in  or  knowledge  of 
the  crime.  There  was  circumstantial  evidence  and  evidence 
of  threats  and  ill  will.  A  verdict  of  guilty  was  rendered 
against  both  defendants,  and  they  were  sentenced  to  state 
prison  for  life. 

Geo.  L.  Williams,  for  the  plaintiffs  in  error. 

For  the  defendant  in  error  there  was  a  brief  signed  by 
the  Attorney  General,  and  by  B.  J.  Goggins  and  Geo.  R. 
Gardner,  of  counsel,  and  oral  argument  by  the  Attorney 
General  and  Mr.  Gardner.    To  the  point  that  counsel  for 
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the  defendants  in  opening  their  case  bad  the  right  to  com- 
ment  on  the  tes^niony  already  in  only  so  far  as  necessary 
to  show  the  relevancy  of  the  testimony  they  expected  to  in- 
troduce, they  cited  State  v.  Hoyt,  47  Conn.  535;  Dille  v. 
State,  34  Ohio  St.  620;  Abb.  Trial  Brief  (Crim.),  §  323; 
People  v.  Andwson,  44  Cal.-65;  People  v.  Bezy,  67  id.  223; 
Best,  Eight  to  Begin  &  Eeply,  81 ;  State  v.  Zell&rs,  7  K  J. 
Law,  220;  Ayrault  v.  Chamberlain,  33  Barb.  229;  3  Wait, 
Pr.  114,  115 ;  Raime  v.  Omro,  49  Wis.  371 ;  Lewandowski  v. 
State,  71  Wis.  441. 

Winslow,  J.  There  was  sufficient  evidence  to  sustain  the 
verdict,  and  the  trial  seems  to  have  been  in  most  respects 
fair  and  just,  but  there  were  two  rulings  made  which,  we 
think,  were  erroneous,  and  which  necessitate  reversal  of  the 
judgment. 

1.  The  circuit  judge  charged  the  jury  on  the  subject  of 
reasonable  doubt  as  follows :  "  All  men  are  presumed  to  be 
innocent  of  crime.  No  man  can  rightfully  be  convicted  of 
crime  until  the  legal  presumption  of  innocence  just  mentioned 
shall  have  been  overcome,  and  his  guilt  affirmatively  proven 
beyond  a  reasonable  doubt.  Such  proof  of  guilt  can  be  made 
only  by  the  evidence  given  or  received  on  the  trial  of  the 
case,  and  must  be,  in  the  judgment  of  the  jury,  the  just  and 
reasonable  logic  and  effect  of  the  whole  evidence.  The  *  rea- 
sonable doubt '  mentioned  beyond  which  guilt  must  be  af- 
firmatively proven  in  order  to  justify  a  verdict  of  guilty 
means,  as  its  name  implies,  a  doubt  resting  in  reason;  and 
it  must  arise  from  the  whole  evidence  fairly  and  rationally 
considered.  When,  after  a  full  and  impartial  consideration 
of  the  whole  evidence  considered  within  the  rules  alreadjr 
stated,  the  judgment  is  convinced  to  a  moral  certainty  that 
the  accused  is  guilt}7,  that  there  is  no  reasonable  explanation 
of  the  facts  proven  except  upon  the  hypothesis  that  the  ac- 
cused committed  the  crime  charged,  then  every  '  reasonable 
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doubt '  is  removed,  and  a  verdict  of  guilty  should  follow. 
Mere  fanciful  or  speculative  doubt, —  suck  as  a  skeptical 
mind  may  suggest  in  any  case,  however  strong  and  convinc- 
ing that  the  accused  is  guilty  the  evidence,  as  a  whole,  may 
be  to  a  reasonable  and  impartial  mind, — does  not  amount 
to  a  '  reasonable  doubt,'  within  the  meaning  of  the  law.  A 
doubt  such  as  this  —  one  that  ignores  a  reasonable  construc- 
tion of  the  whole  evidence,  proceeds  upon  mere  speculation 
or  suspicion  —  is  unreasonable,  would  acquit  one  proven 
guilty  as  easily  as  one  not  so  proven,  and  does  not  justify  a 
verdict  of  not  guilty."  So  far  the  charge  is  unexceptionable. 
The  judge  then  proceeded,  however,  as  follows:  "On  the 
other  hand,  when,  upon  the  whole  evidence,  the  judgment  and 
conscience  cure  not  convinced  of  guiU  in  a  degree  or  to  an  ex- 
tent such  as  would  lead  a  careful  and  prudent  man  to  act  af- 
firmatively in  important  matters  of  his  own,  when  the  jury 
feel  that  upon  the  whole  evidence,  rationally  considered, 
guilt  is  not  satisfactorily  proven,  such  feeling  amounts  to  a 
reasonable  doubt  of  guilt,  and  in  such  case  the  defendants 
will  be  entitled  to  a  verdict  of  not  guilty."  This  latter  prop- 
osition qualifies  all  that  goes  before  it  on  that  subject,  and 
it  is  in  direct  conflict  with  the  rule  of  law  as  laid  down  by 
this  court  in  the  case  of  Anderson  v.  State,  41  Wis.  430.  It 
was  there  held  that  the  jury  should  be  charged  that  they 
must  scrutinize  the  evidence  with  the  utmost  caution  and 
care,  bringing  to  that  duty  the  reason  and  prudence  which 
they  would  exercise  in  the  most  important  affairs  of  life, —  in 
fact,  all  the  judgment,  caution,  and  discrimination  they  pos- 
sessed ;  and  if,  after  such  scrutiny,  they  entertained  no  rea- 
sonable doubt  of  the  guilt  of  the  accused,  they  should  convict ; 
otherwise,  acquit.  An  instruction  in  that,  case  which  gave 
to  the  jury  as  a  guide  "  that  prudence  and  reason  which  gov- 
ern you  in  the  ordinary  conduct  of  your  affairs "  was  dis- 
tinctly condemned,  and  the  judgment  was  reversed  upon  that 
ground  alone.    The  rule  laid  down  in  that  case  has  not  been 
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departed  from  nor  qualified  since.  It  is  squarely  applicable 
to  the  present  case,  and  it  necessitates  a  reversal  of  the  judg- 
ment. It  is  unnecessary  to  discuss  the  reasons  of  the  rule. 
We  are  aware  that  courts  in  some  of  the  states  hold  to  a  dif- 
ferent rule,  but  in  this  state  it  has  been  deliberately  declared 
that  a  juryman  in  a  criminal  case  must  use  all  the  reason, 
prudence,  and  judgment  which  a  man  would  exercise  in  the 
most  important  affairs  of  life,  and  that  an  instruction  au- 
thorizing the  use  of  any  less  degree  of  reason,  prudence,  and 
judgment  is  erroneous.  In  support  of  this  rule,  see,  also, 
State  v.  Dineeny  10  Minn.  407;  Comm.  v.  Miller,  139  Pa. 
St  77. 

2.  Witnesses  were  called  by  the  prosecution,  who  testified 
to  having  heard  the  defendant  Emery,  during  the  winter  be- 
fore the  homicide,  remark  that  if  he  met  Peter  Houston  in 
the  woods,  and  they  both  had  guns,  he  would  see  that  Peter 
did  not  get  the  first  shot.  When  Emery  was  put  on  the  stand 
in  his  own  behalf,  he  admitted  that  he  might  have  made 
such  a  remark,  and  was  then  asked  what  was  the  occasion 
of  his  making  it.  This  question  was  objected  to,  and  the 
objection  sustained,  and  exception  taken.  The  following 
colloquy  then  took  place :  "  Ques.  Why  do  you  say  you  may 
have  said  that?  (Objected  to  as  before.  Overruled.)  The 
Court:  Tou  need  not  tell  anything  you  heard  previous  to 
that,  if  you  did  hear  anything.  Ans.  Because  I  might  have 
said  it.  Q.  If  you  are  limited  to  not  giving  the  conversa- 
tion, you  cannot  give  it  in  any  other  way  ?  A.  No,  sir."  It 
is  very  apparent  that  the  court,  by  these  rulings,  excluded 
everything  else  that  was  said  by  either  Emery  or  others  at 
the  time  of  the  making  of  the  threatening  remark,  as  well  as 
excluded  everything  that  had  come  to  Emery's  knowledge 
which  prompted  him  to  make  it.  That  the  balance  of  the 
conversation  was  admissible  there  can  be  no  doubt.  Wherd 
the  plaintiff  introduces  evidence  of  a  remark  made  by  the 
defendant,  the  defendant  may  unquestionably  on  his  own  be- 
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half  give  the  entire  conversation,  even  thongh  it  may  con- 
tain self-serving  statements.  Piano  Mfg.  Go.  v.  Franoley^  68 
Wis.  577;  1  Greenl.  Ev.  §  201.  The  evidence  of  the  threat 
was  introduced  by  the  state  to  show  the  state  of  the  defend- 
ant's mind,  to  show  that  he  had  malice  in  his  heart  against 
the  deceased,  and  hence  that  he  had  a  motive  to  kill  him;  in 
short,  it  was  to  show  intent.  Now,  when  the  intent  or  mo- 
tive of  a  party  in  doing  a  particular  act  or  making  a  decla- 
ration becomes  material,  it  is  always  permissible  for  the 
party  to  be  sworn  in  regard  to  it.  3  Rice,  Ev.  §  288.  The 
defendant  could  therefore  have  testified  directly  as  to  his  in- 
tent or  feeling  toward  the  deceased  when  he  made  the  re- 
mark, and  we  think  he  was  also  entitled  to  show  what  was 
the  occasion  of  his  making  it,  and  the  reason  that  prompted 
it,  even  though  such  reason  might  involve  the  introduction 
of  testimony  which  would  otherwise  be  hearsay.  Certain  it 
is  to  our  minds  that  a  defendant  who  admits  having  made 
an  incriminating  threat  is  entitled  to  show  the  circumstances 
under  which  it  was  made,  the  accompanying  conversation, 
if  any,  which  called  it  forth,  and  the  information  on  which 
it  was  based. 

There  are  numerous  other  assignments  of  error  made  on 
the  part  of  the  plaintiffs  in  error.  We  have  carefully  exam- 
ined them,  and  do  not  find  them  to  be  well  taken.  We  shall 
now  briefly  notice  some  of  the  more  important  of  these  con- 
tentions. 

(1)  There  was  a  plea  in  abatement  made  by  the  defendant 
Lord  to  the  effect  that  he  had  had  no  preliminary  examina- 
tion. This  plea  was  based  on  the  grounds — first,  that  the 
complaining  witness  was  not  sworn  on  the  examination ;  sec- 
ond, that  all  of  the  witnesses  for  the  state  were  not  sworn ; 
third,  that  the  defendants  were  deprived  of  the  testimony  of 
a  material  and  important  witness  named  James  Jacobs,  upon 
such  examination,  by  the  acts  and  direction  of  the  district 
attorney  of  Wood  county.    This  plea  seems  to  have  been 
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tried  upon  affidavits  and  on  the  justice's  record.  E.  S.  sec. 
4786,  provides  that  the  magistrate  holding  a  preliminary  ex- 
amination shall  "  examine  the  complainant  and  the  witnesses 
to  support  the  prosecution  on  oath  in  the  presence  of  the 
party  charged."  It  is  claimed  by  the  plaintiffs  in  error  that 
this  statute  is  mandatory,  and  that,  unless  the  complaining 
witness  and  all  the  witnesses  known  to  the  state  are  exam- 
ined, no  legal  preliminary  examination  is  had.  It  is  suffi- 
cient to  say  that  we  cannot  agree  with  this  contention.  We 
regard  the  statute  as  directory  only.  A  sufficient  number 
of  witnesses  were  examined  to  amply  justify  the  magistrate 
in  binding  over  Lord  for  trial,  and  this  must  be  held  to  sat- 
isfy the  statute.  Such  was  the  holding  in  Michigan  under 
a  similar  statute.  People  v.  Curtis,  95  Mich.  212.  As  to 
the  claim  that  the  defendants  were  deprived  of  the  testi- 
mony of  James  Jacobs  by  the  acts  and  directions  of  the  dis- 
trict attorney  of  Wood  county,  it  is  sufficient  to  say  that 
the  fact  was  not  proven. 

(2)  At  the  close  of  the  testimony  on  the  part  of  the  state, 
and  before  the  introduction  of  the  evidence  for  the  defense, 
the  defendants'  counsel  claimed  the  right  to  review  the  tes- 
timony on  the  part  of  the  state  for  the  purpose  of  showing 
that  it  did  not  warrant  a  conviction.  Upon  objection,  the 
court  ruled  that,  in  opening  the  defense,  he  could  only  com- 
ment on  the  testimony  already  in  so  far  as  it  might  be  nec- 
essary to  show  the  relevancy  of  the  testimony  which  he 
expected  to  introduce.  This  was  plainly  right,  and  is  in  ac- 
cordance with  the  established  practice  within  this  state.  It  is 
no  infringement  on  the  constitutional  privilege  of  being  heard 
by  counsel.  It  is  simply  a  rule  which  manifestly  is  con- 
ducive to  the  orderly  and  logical  mode  of  conducting  a  trial, 
by  which  the  arguments  upon  the  merits  are  all  to  be  made 
after  the  testimony  is  in  and  -all  the  facts  are  before  the 
jury. 

(3)  The  state  was  allowed  to  introduce  certain  parts  of 
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the  statements  under  oath  made  by  the  defendant  Emery  at 
the  inquest,  it  being  objected  by  the  defendant  that  the  state 
must  introduoe  the  whole  of  the  testimony  or  none.  This 
was  not  error.  The  point  was  directly  decided  in  Rounds 
v.  Slate,  57  Wis.  45.  The  defendant  was  entitled  to  intro- 
duce in  evidenoe  the  remainder  of  the  statement,  and  did 
do  so. 

(4)  The  state  was  allowed  to  prove  a  conversation  be- 
tween Emery  and  the  sheriff  on  the  day  of  Emery's  arrest, 
in  which  the  sheriff  said  to  Emery,  "  I  am  satisfied  in  my 
own  mind  that  your  gun  did  the  shooting,"  to  which  Emery 
replied,  "  It  looks  so,  don't  it? "  It  is  objected  that  this  evi- 
dence was  inadmissible,  as  its  effect  was  to  introduce  the 
opinion  of  the  sheriff  as  to  whose  gun  did  the  shooting.  We 
do  not  regard  the  objection  as  tenable.  The  answer  of 
Emery  partook  of  the  nature  of  an  admission,  hence  was 
proper  evidence  against  him;  but  it  could  only  be  under- 
stood in  connection  with  the  sheriff's  remark  to  which  it 
was  a  reply. 

We  do  not  deem  it  necessary  to  notice  any  other  points 
made. 

By  the  Court. —  Judgment  is  reversed  as  to  each  plaintiff 
in  error,  and  the  cause  is  remanded  to  the  circuit  court  for  a 
new  trial.  The  warden  of  the  state  prison  will  deliver  the 
plaintiffs  in  error  to  the  sheriff  of  Wood  county,  who  will 
hold  them  in  custody  until  discharged  therefrom  by  due 
process  of  law. 
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Hyland  and  another,  Respondents,  vs.  Bohn  Maotfaotuet 
ing  Company,  Appellant. 

November  14,  1896— January  $8, 1896. 

Sale  of  Umber:  Reservation  of  title  as  security:  Replevin:  Judgment: 
Demand:  Waiver. 

1.  Vendors  of  standing  timber  who  have  retained  the  title  to  all  logs 
cut  and  the  lumber  manufactured  therefrom  as  security  for  the 
purchase  mpney,  may,  after  default  in  payment,  maintain  re- 
plevin to  enforce  that  security;  and  where  in  such  action  the 
lumber  replevied  has  been  bonded  by  the  defendant  and  disposed 
of,  the  plaintiffs,  on  bringing  into  court  and  surrendering  the  un- 
paid notes  given  for  the  purchase  price,  may  have  judgment  for 
the  amount  due. 

Z  If,  in  such  a  case,  the-  Baid  notes  were  in  fact  deposited  in  court 
before  a  judgment  was  rendered,  it  is  immaterial  whether  or  not 
such  deposit  was  made  a  condition  of  judgment  in  the  order  di- 
recting a  verdict  for  the  plain  tiff  & 

8.  Where  the  vendors'  agent  went  to  the  purchaser's  mill  after  default 
in  payment,  forbade  further  shipments  of  the  lumber,  and  took 
possession  of  it  and.  placed  it  in  charge  of  their  employees,  and  the 
purchaser  afterwards  retook  possession  and  recommenced  ship- 
ments, denying  the  vendors'  rights  and  by  actual  force  overpow- 
ering their  agent,  no  formal  demand  was  necessary  before  bring- 
ing replevin. 

4.  After  a  default  in  payment,  voluntary  promises  of  forbearance  for 
a  time,  without  consideration,  did  not  constitute  binding  exten- 
sions or  a  waiver  of  the  right  to  take  possession  of  the  property. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 

This  is  a  replevin  action,  brought  to  recover  all  the  lum- 
ber, lath,  and  shingles  situated  in  and  about  the  mill  of  the 
Bohn  Manufacturing  Company  in  the  town  of  Knight, 
county  of  Iron,  and  alleged  in  the  complaint  to  be  worth 
$80,000*  The  action  was  commenced  on  the  24th  day  of 
August,  1893,  and  an  affidavit  for  immediate  delivery  was 
made  and  bond  given,  and  the  property  taken  by  the  sheriff, 
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whereupon  the  defendant  gave  bond  for  the  return  of  the 
property,  and  took  it  and  disposed  of  it. 

Upon  the  trial  of  the  case  it  appeared  that  on  the  27th 
day  of  October,  1892,  the  plaintiffs,  being  the  owners  of 
certain  pine  lands,  made  a  written  contract  with  the  defend- 
ant, by  which  they  agreed  to  sell  to  the  defendant  all  the 
pine  timber  standing  upon  the  said  lands  for  the  sum  of 
$58,000,  to  be  paid  in  instalments  as  follows:  $5,000  on 
January  10,  February  10,  March  10,  April  10,  and  May  10, 
1893;  $10,000  on  June  10,  July  10,  August  10,  of  the  same 
year,  and  the  final  payment  of  $3,000  on  September  10th, 
making  in  all  $58,000.  For  these  payments  notes  were  to 
be  given,  drawing  six  per  cent,  interest  from  January  10, 
1893.  The  remaining  provisions  of  the  contract  were  as 
follows: 

"  It  is  also  further  agreed  that  the  title  of  all  logs  and 
lumber  cut  from  logs  from  said  lands  shall  remain  in  the 
parties  of  the  first  part  until  the  full  amount  of  the  purchase 
price  is  paid,  except  as  herein  provided.  It  is  further  agreed 
that  said  party  of  the  second  part  shall  have  the  right  to 
remove  and  sell  said  logs  and  lumber  as  fast  as  they  shall 
have  paid  the  said  parties  of  the  first  part  the  sum  of  $15 
per  thousand  feet.  It  is  further  agreed  that  said  party  of 
the  second  part  shall  mark  all  logs  cut  on  said  lands  with  an 
end  mark  and  a  bark  mark  as  fast  as  the  same  are  cut,  and 
all  lumber  sawed  from  the  said  logs  shall  be  piled  and 
marked  i  Gk  &  J.  H.  H. ; '  that  the  log  and  end  mark  shall 
be  the  mark  of  the  said  first  parties,  and  recorded  as  such. 
It  is  also  further  agreed  that  said  party  of  the  second  part 
will  insure  said  lumber  against  fire,  to  the  full  amount  that 
shall  be  unpaid,  in  the  name  of  the  parties  of  the  first  part, 
and  deliver  the  policies  to  them.  It  is  also  further  agreed 
that  the  said  party  of  the  second  part  shall  have  three  years 
to  remove  all  of  the  pine  timber  from  the  above-described 
lands,  by  paying  all  taxes  assessed  against  said  lands  after 


Digitized  by  VjOOQIC 


Wis.]  JANUARY  TERM,  1896.  159 

Hyland  and  another  vs.  Bonn  Mfg.  Ca 

the  year  1892.  It  is  further  agreed  that  the  giving  of  notes, 
as  hereinabove  provided,  shall  not  be  deemed  payments  until 
the  notes  respectively  shall  have  been  paid." 

At  the  time  of  the  making  of  the  contract,  negotiable 
notes  were  made  and  delivered  to  the  plaintiffs,  pursuant  to 
its  terms.  The  mill  of  the  defendant  company  was  in  the 
locality  of  the  timber,  at  which  it  was  understood  the  logs 
were  to  be  sawed,  and  defendant  immediately  entered  upon 
the  land  and  began  cutting  and  hauling  the  timber  to  its 
mill  and  manufacturing  it,  with  the  knowledge  and  consent 
of  the  plaintiffs.  The  logs  were  marked  with  the  plaintiffs' 
mark,  and  insurance  was  taken  out  upon  the  lumber,  and 
the  policies  delivered  to  the  plaintiffs,  as  agreed.  The  de- 
fendant company  paid  its  notes  promptly  up  to  and  includ- 
ing the  note  becoming  due  May  10, 1893,  at  which  time  it 
had  paid  $25,000  on  the  contract.  The  note  of  $10,000,  due 
June  10, 1893,  was  not  paid  when  due,  and  the  plaintiffs 
agreed  to  wait  until  June  23d,  on  which  day  $5,000  was  to 
be  paid,  and  this  payment  was  not  made,  but  on  June  30th 
the  defendant  sent  the  plaintiffs  $1,000  to  apply  on  the  note, 
and  it  was  received  and  credited,  and  July  10th  the  second 
note  for  $10,000  became  due,  but  was  not  paid.  On  July 
24th  the  defendant  sent  the  plaintiffs  a  check  for  $5,000,  but 
this  check  went  to  protest  on  the  22d  day  of  July,  because 
of  the  failure  of  the  bank  on  which  it  was  drawn.  On  Au- 
gust 10th  $3,500  was  paid  on  this  check  by  the  defendant, 
but  no  further  payments  were  made  upon  the  contract. 

On  August  8th  the  plaintiffs  sent  to  the  defendant's  mill 
one  Hazzard,  for  the  purpose  of  taking  charge  of  all  the  lum- 
ber that  was  there,  and  to  stop  any  further  shipments  of 
lumber  by  the  defendant.  It  appears  by  the  testimony  that 
Hazzard  took  charge  of  all  the  lumber  there  on  behalf  of  the 
plaintiffs,  and  placed  two  men  in  charge  of  it,  to  look  after 
it  and  watch  it.  This  seems  to  have  been  acquiesced  in  by 
the  defendant's  employees  at  the  time,  and  the  men  so 
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placed  in  charge  remained  at  their  post  and  in  charge  nntil 
the  19th  of  August  following,  when  the  defendant's  em- 
ployees recommenced  the  shipping  of  lumber.  On  the  21st 
day  of  the  same  month  Hazzard  went  again  to  the  mill,  and 
on  behalf  of  the  plaintiffs  forbade  any  further  shipments, 
but  the  defendant's  superintendent  in  charge  refused  to  com- 
ply, and  threatened  to  use  force  if  necessary.  Shipments 
continued  until  the  22d  of  August,  when  the  plaintiffs  re- 
plevied 100,000  feet  of  lumber  contained  in  certain  cars  of 
the  Northern  Pacific  Railroad  Company,  and  on  the  23d 
day  of  August  they  also  replevied  45,000  feet  of  lumber  con- 
tained in  three  other  cars  of  said  company,  and  on  the  24th 
of  August  the  present  action  was  brought. 

The  first  two  actions  last  above  referred  to  were  con- 
solidated and  tried  together,  and  verdiot  directed  in  favor 
of  the  plaintiffs,  the  value  of  the  plaintiffs'  interest  in  said 
property  being  fixed  at  $4,350.  At  the  close  of  the  testi- 
mony in  the  present  action  a  verdict  in  favor  of  the  plaint- 
iffs was  directed  by  the  court,  as  follows:  First,  that  the 
plaintiffs  are  entitled  to  the  possession  of  the  property  de- 
scribed in  the  complaint;  second,  that  the  defendant  un- 
justly took  and  unlawfully  detained  the  same;  third,  that 
the  value  of  the  plaintiffs'  special  interest  therein  is  the  sum 
of  $27,049.76,  and  the  total  value  of  said  property  is  the  sum 
of  $30,000;  fourth,  that  the  plaintiffs'  damages  are  six  cents. 
This  verdict  was  directed  upon  condition  that  plaintiffs  bring 
into  court  the  unpaid  notes  aforesaid,  for  delivery  to  the  de- 
fendant in  case  the  judgments  in  the  various  replevin  actions 
were  paid.  The  notes  having  been  brought  into  court  as 
required,  and  the  plaintiffs  having  elected  to  take  judgment 
absolutely  for  the  value  of  the  property  and  damages  for 
its  detention,  judgment  was  rendered  in  favor  of  the  plaint- 
iffs, and  against  the  defendant  and  the  sureties  upon  defend- 
ant's undertaking,  for  the  sum  of  $27,049.76  and  six  cents 
damages.    From  this  judgment  the  defendant  appealed. 
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For  the  appellant  there  was  a  brief  by  J.  J  Miles,  at- 
torney, and  a  separate  brief  by  Harris  Richardson,  and 
Warner,  Richardson  &  Lawrence,  counsel,  and  the  cause  was 
argued  orally  by  Mr.  Miles  and  Mr.  Harris  Richardson.  They 
contended,  inter  alia,  that  the  various  extensions  were  suf- 
ficient to  estop  the  plaintiffs  from  ever  claiming  that  they 
had  not  waived  their  rights  arising  from  the  defaults.  Hutch- 
ings  v.  Munger,  41  N.  Y.  155;  larlow  v.  Ellis,  15  Gray, 
229;  Baker  v.  Bishop  Hitt  Colony,  4^  111.  264;  McKinney 
*o.  Jones,  55  Wis.  39 ;  Osterloh  v.  New  Denmark  M.  H.  F. 
Ins.  Go.  60  id.  126;  Webster  v.  Phcmix  Ins.  Co.  36  id.  67; 
Deyoe  v.  Jamison,  33  Mich.  94;  Ciddey  v.  Altman,  27  id. 
206.  The  question  of  waiver  should  at  least  have  been  sub- 
mitted to  the  jury.  Wing  v.  Thompson,  78  Wis.  256 ;  Marsh 
v.  Bellew,  45  id.  36;  Peabody  v.  Maguire,  79  Me.  572. 

For  the  respondents  there  was  a  brief  by  Tomkvns  &  Mer- 
-rill,  and  oral  argument  by  C.  H.  Merrill. 

The  following  opinion  was  filed  November  26, 1895 : 

Winslow,  J.  This  contract  is,  in  substance,  the  same  as  the 
•contract  which  was  before  us  in  Bent  v.  Hoxie,  90  Wis.  625. 
That  the  contract  is  a  valid  one,  and  that  the  vendors'  rights 
may  be  enforced  by  replevin  when  the  purchase  money  is  in 
•default,  cannot  be  doubted  after  the  decision  which  was  made 
in  that  case,  and  which  we  have  no  disposition  to  review  or 
modify.  The  plaintiffs,  as  they  lawfully  might  do,  retained 
the  title  to  the  logs  and  the  lumber  manufactured  from  the 
logs,  as  security  for  the  purchase  money.  When  the  pur- 
chase  price  was  in  default,  they  brought  replevin  to  enforce 
that  security,  and  obtained  the  usual  replevin  verdict,  by 
which  their  special  property  in  the  lumber  was  fixed  at  the 
amount  due  them  on  their  contract.  The  lumber  having 
been  bonded  by  the  defendant  and  disposed  of,  the  plaintiffs 
brought  into  court  and  surrendered  their  notes,  and  recov- 
ered judgment  for  the  amount  of  their  debt.  No  reason 
Vol.  ©2—11 
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appears  why  they  were  not  entitled  to  it.  This  is  not  an  ac- 
tion brought  to  rescind  the  contract  of  sale,  as  seems  to  be 
supposed  by  the  defendant,  but  an  action  to  enforce  that 
contract  by  a  species  of  strict  foreclosure  of  the  security 
which  the  contract  gives  the  vendors. 

It  is  argued  that  no  demand  was  made  for  the  lumber  be- 
fore the  action  was  begun,  and  so  that  the  defendant  was 
rightfully  in  possession.  The  uncontradicted  testimony 
shows  facts  which  were,  in  legal  effect,  the  equivalent  of  a 
demand  and  refusal.  The  plaintiffs'  agent  went  to  defend- 
ant's mill  after  default,  and  forbade  further  shipments,  took 
possession  of  the  lumber, .  and  placed  it  in  charge  of  two 
men.  The  defendant,  some  days  afterwards,  i»etook  posses- 
sion, and  recommenced  shipments,  denying  plaintiffs'  rights, 
and  by  actual  force  overpowered  the  plaintiffs'  agent.  After 
this  a  formal  demand  would  be  a  useless  ceremony. 

It  is  said  that  the  testimony  shows  an  extension  of  the 
time  of  payment  of  the  past-due  notes,  and  a  consequent 
waiver  of  the  default  which  had  occurred.  There  is  no  evi- 
dence which  shows  any  binding  contract  of  extension.  The 
evidence  tends  to  show  some  voluntary  promises  of  forbear- 
ance for  a  time,  without  consideration.  These  promises 
certainly  do  not  constitute  binding  extensions,  nor  did  they, 
preclude  the  plaintiffs  from  insisting  on  their  rights  upon 
the  existing  default  whenever  they  chose  to  do  so. 

A  motion  was  made  on  the  eve  of  the  argument  by  the 
appellant  to  send  back  the  record  for  correction  of  the  bill 
of  exceptions,  so  that  it  should  show  that  the  written  order 
directing  a  verdict,  which  appears  in  the  record,  was  not  in 
fact  made  until  some  time  after  the  verdict  was  rendered ; 
the  contention  of  appellant  being  that  the  order  directing  a 
verdict,  which  was  actually  made,  was  oral,  and  did  not  re- 
quire the  deposit  of  the  notes  as  a  condition  of  judgment 
for  the  plaintiffs.  It  would  be  fruitless  to  send  back  the 
record  for  this  correction,  even  if  the  fact  was  as  appellant 
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claims,  because  the  judgment  shows  that  the  notes  were  in 
fact  deposited  in  court  before  judgment  was  rendered.  This 
being  the  fact,  it  is  now  Immaterial  whether  the  condition 
was  in  the  order  for  a  verdict  or  not.  Furthermore,  the 
printed  case,  prepared  by  the  appellant,  refers  to  this  order, 
and  states  in  so  many  words  that  it  was  the  order  for  ver- 
dict made  by  the  court,  so  it  is  manifest  that  there  is  no 
surprise.  The  motion  is  evidently  an  afterthought,  and  it 
comes  too  late.    It  must  be  denied. 

We  find  no  error  in  the  record. 

By  the  Court. —  Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  January  28, 1896. 


Hylaito  and  another,  Respondents,  vs.  Bohn  Manufactur- 
ing Company,  imp.,  Appellant 

November  £6, 1895— January  28, 1896. 

Hyland  v.  Bohn  Mfg.  Co.,  ante,  p.  157,  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellant  on  separate 
briefs  by  J.  J.  Miles,  attorney,  and  Harris  Richardson  and 
Warner,  Richardson  <b  Laiorence,  counsel,  and  for  the  re- 
spondents on  the  brief  of  Tomkins  &  Merrill. 

The  following  opinion  was  filed  December  17, 1895 : 

Per  Curiam.  This  is  a  consolidated  action,  composed  of 
two  replevin  actions,  brought  to  recover  several  car  loads 
of  lumber,  and  which  are  the  same  actions  referred  to  in  the 
statement  of  facts  in  the  case  of  Hyland  v.  Bohn  Mfg.  Co. 
ante,  p.  157.    The  plaintiffs  recovered  judgment  in  the  court 
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below.    The  same  questions  of  fact  and  of  law  are  presented 
in  the  present  case  as  in  the  case  last  referred  to,  and,  upon 
the  principles  laid  down  in  that  case,  the  judgment  herein 
must  be  affirmed. 
Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  January  28, 1896. 
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1  9>i~~l64  Deisenrieter,  Appellant,  vs.  The  Kraus-Merkel  Malting 

L^-356  Company,  Respondent. 

January  7  —  January  28t  1896. 

Master  and  servant:  Personal  injuries:  Dangerous  process:  Insufficiency 
of  special  verdict:  Immaterial  inconsistency. 

1.  In  an  action  for  injuries  sustained  by  an  employee  in  a  malting 

house  by  falling  against  the  machinery  while  overcome  by  fumes 
of  sulphur  which  had  escaped  from  the  kiln  room  below,  the  spe- 
cial verdict,  which  in  respect  to  the  defendant's  negligence  relates 
exclusively  to  its  knowledge  or  obligation  to  know  of  the  plaint- 
iff's actual  situation  and  danger  at  the  precise  time  and  place  of 
the  accident,  and  which  fails  to  determine  the  questions  whether 
the  sulphur  in  the  manner  in  which  it  was  used  in  the  business 
was  dangerous  to  defendant's  employees,  whether  it  knew  orxmght 
to  have  known  of  that  danger,  and  whether  it  used  proper  care  to 
prevent  accidents  by  warning  its  employees  or  otherwise,  is  held 
insufficient. 

2.  Questions,  the  submission  of  which  was  requested  by  plaintiff,  as  to 

whether  the  defendant  was  negligent  in  permitting  sulphur  fumes 
to  come  into  that  part  of  the  room  where  plaintiff  was  at  work, 
and  as  to  what  was  the  proximate  cause  of  plaintiff's  injury,  should, 
in  some  form,  have  been  embraced  in  the  special  verdict 

3.  An  inconsistency  in  the  findings  of  the  special  verdict  in  relation  to 

plaintiff's  contributory  negligence  is  immaterial  upon  bis  appeal, 
where,  even  if  all  such  findings  were  in  his  favor,  the  remainder 
of  the  verdict  would  not  sustain  a  judgment  for  him. 

Atpeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.    lieversed. 
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The  defendant  is  a  domestic  corporation  engaged  in  the 
business  of  malting  grains.  It  had  and  operated  a  malting 
house  at  Milwaukee.  On  the  third  floor  of  that  malting 
house  was  a  machine  which  in  part  consisted  of  shafting  and 
gearing,  the  latter  being  known  as  friction  gear,  consisting 
of  two  rollers  working  in  contact  with  each  other  for  the 
purpose  of  turning  or  regulating  a  spool,  on  which  was 
wound  a  rope  which  was  used  to  operate  a  scraper  on  the 
floor,  for  the  purpose  of  stirring  the  malt  upon  the  floor  so 
that  the  air  should  pass  through  it,  and  of  removing  it  to 
the  elevator.  The  shafting  and  gearing  were  left  open  and 
unguarded,  and  were  so  located  as  to  be  in  the  front  and  in 
view  of  the  person  operating  the  machine.  They  were  about 
four  feet  above  the  floor  and  about  one  foot  in  front  of  a 
lever  which  was  used  to  regulate  their  use.  They  might  be 
dangerous  to  the  operator  if  he  should  become  oblivious  of 
their  existence  and  situation,  or  if,  by  any  misfortune,  he 
should  fall  against  them  while  in  motion.  In  the  process  of 
malting  barley,  sulphur  and  salt  are  burned  in  the  kiln  room, 
with  the  purpose  to  have  the  fumes  permeate  the  mass  of 
the  barley^  for  bleaching  it  and  fitting  it  better  for  its  ulti- 
mate use.  These  fumes  penetrated  to  all  parts  of  the  build- 
ing, and  came  to  this  room  on  the  third  floor  through  holes 
in  the  walls  for  the  passage  of  belts,  through  crevices,  and 
open  doors.  The  operations  in  this  ropm  create  dense  dust 
as  the  barley  is  delivered  into  the  room  by  carriers,  is  stirred 
upon  the  floor  and  swept  from  the  room  by  the  scraper. 

The  plaintiff  was  a  brewer  of  beer,  forty-two  years  old. 
He  had  worked  several  months  in  this  building  and  in  the 
general  business  there  carried  on.  He  knew  the  building, 
and  the  processes  of  carrying  on  the  business.  He  had 
worked  in  the  different  rooms  and  on  the  different  floors. 
He  was  employed  for  general  work  about  the  business. 
Though  he  had  been  mostly  engaged  in  moving  the  grain 
on  the  floor  with  a  shovel,  in  the  process  of  drying  it,  he 
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had  at  least  once  been  employed  in  operating  this  very  ma- 
chinery. On  the  day  of  his  injury  he  was  operating  the 
machine  described.  The  fumes  of  the  sulphur  and  the  per- 
vasive dust  became  more  intense  and  persistent  of  a  sudden, 
so  that  in  a  short  time  —  he  thinks  in  about  ten  minutes  — 
he  was  overcome  by  them  and  fell.  In  falling  his  hand  fell 
upon  or  was  pressed  against  the  rollers,  was  drawn  in  be- 
tween them,  and  was  crushed. 

These  are,  in  brief,  the  facts  which  the  evidence  tends  to 
establish.    There  was  a  special  verdict,  as  follows: 

"  (1)  Was  the  plaintiff,  while  in  the  employ  of  the  defend- 
ant, injured  in  defendant's  malt  house,  on  July  28th,  1892  ? 
Answer  hy  oowrt:  Yes.  (2)  Was  the  plaintiff  overcome  by 
fumes  of  burning  sulphur  and  salt,  by  reason  whereof  he 
attempted  to  support  himself  on  a  chain,  and  when  reaching 
for  the  chain  put  his  hand  into  the  rollers?  A.  Yes.  (3)  If 
you  answer  the  second  question  in  the  affirmative,  did  such 
sulphur  fumes  escape  from  the  defendant's  kiln  into  the 
place  of  accident?  A.  Yes.  (4)  Did  sulphur  fumes  escape 
from  the  kiln  into  the  third  story  of  the  malt  house,  to  the 
place  of  accident,  in  sufficient  quantity  to  become  dangerous 
to  a  person  working  there  at  the  time  of  the  accident? 
A.  Yes.  (5)  If  you  answer  the  second  question  in  the  affirm- 
ative, was  there  more  fumes  of  sulphur  at  the  time  and 
place  of  the  injury  than  was  there  usually,  prior  to  the  in- 
jury, while  the  plaintiff  worked  at  the  barley?  A.  Yes. 
(6)  If  you  answer  the  fourth  question  in  the  affirmative,  did 
the  plaintiff  know  the  dangers  resulting  from  the  sulphurous 
fumes  at  the  time  and  place  of  the  accident?  A.  No.  (7)  If 
you  answer  the  fourth  question  in  the  affirmative,  ought  the 
plaintiff,  in  the  exercise  of  reasonable  care  and  prudence,  to 
have  known  the  dangers  resulting  from  the  sulphurous 
fumes  at  the  time  and  place  of  the  accident?  A.  Yes.  (8)  If 
you  answer  the  fourth  question  in  the  affirmative,  were  the 
dangers  arising  from  the  sulphurous  fumes  at  the  time  and 
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place  of  the  accident  one  of  the  ordinary  risks  of  plaintiffs 
employment?  A.  Yes.  (9)  If  you  answer  the  eighth  ques- 
tion in  the  negative,  did  the  plaintiff  assume  the  risk  of  the 
dangers  resulting  from  the  sulphur  fumes  at  the  time  and 

piace  of  the  accident  ?  A. .  (10)  Was  the  plaintiff  guilty 

of  a  want  of  ordinary  care  which  contributed  proximately 
to  the  injury?  A.  No.  (11)  Was  the  plaintiff  guilty  of  a 
want  of  ordinary  care  in  not  abandoning  the  work  he  was 
engaged  in  at  the  time  and  place  of  the  accident  in  time  to 
avoid  injury  ?  A.  Yes.  (12)  If  you  answer  the  fourth  ques- 
tion in  the  affirmative,  did  the  defendant  know  that  sulphur- 
ous fumes  escaped  from  the  kiln  into  the  third  story  of  the 
malt  house  at  the  time  of  the  accident?  A.  No.  (13)  If 
you  answer  the  fourth  question  in  the  affirmative,  ought  the 
defendant,  in  the  exercise  of  ordinary  care  and  caution,  to 
have  known  that  sulphurous  fumes  escaped  from  the  kiln 
into  the  third  story  of  the  malt  house?  A.  Yes.  (14)  If 
you  answer  either  the  twelfth  or  thirteenth  questions  in  the 
affirmative,  did  the  defendant  know  that  the  sulphurous 
fumes  escaping  from  the  kiln  into  the  third  story  of  the 
malt  house  at  the  time  of  the  injury  were  dangerous  to  a 
person  at  work  at  the  place  of  the  accident?  A.  No.  (15)  If 
you  answer  either  the  twelfth  or  thirteenth  questions  in  the 
affirmative,  ought  the  defendant,  in  the  exercise  of  ordinary 
care  and  caution,  to  have  known  that  the  sulphur  fumes  es- 
caping from  the  kiln  into  the  malt  house  at  the  time  of  the 
accident  were  dangerous  to  a  person  working  at  the  place 
of  accident?  %A.  No.  (16)  Who  did  the  burning  of  the  sul- 
phur at  the  time  of  the  accident?  Answer  hy  court:  Adolph 
Piton.  (17)  Was  the  person  burning  the  sulphur  at  the  time 
of  the  accident  guilty  of  a  want  of  ordinary  care  in  the  per- 
formance of  his  work?  A.  No.  (18)  If  the  court  should  be 
of  the  opinion  that  plaintiff  is  entitled  to  judgment,  at  what 
sum  do  you  assess  his  damages?    A.  $4,000." 

On  this  verdict  a  judgment  for  the  defendant  was  entered, 
from  which  the  plaintiff  appeals. 
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For  the  appellant  there  was  a  brief  by  Wheeler  db  Wheelerr 
attorneys,  and  Orren  T.  Williams,  of  counsel,  and  oral  argu- 
ment by  L.  G.  Wheeler. 

For  the  respondent  there  was  a  brief  by  Winkler,  Flcmd- 
era,  Smith,  Bottum  <&  Vilas,  and  oral  argument  by  E.  P. 
Vilas. 

Newman,  J.  It  is  manifest  that  the  special  verdict,  as 
rendered,  would  not  warrant  or  support  a  judgment  against 
the  defendant.  It  does  not  determine  sufficient  of  the  ma- 
terial questions  of  fact  against  the  defendant  to  show  that, 
as  matter  of  law,  it  is  liable  to  the  plaintiff  for  his  damages. 
So  that,  on  the  verdict  as  rendered,  no  judgment  other  than 
the  one  rendered  was  justifiable  or  possible.  The  judgment  is 
right  upon  the  verdict.  If  the  case  was  properly  tried  and  sub- 
mitted, so  that  the  verdict  can  be  sustained,  there  should  be 
affirmance.  But  if  the  case  against  the  defendant  was  not 
properly  tried  and  submitted,  then  the  plaintiff's  motion  for 
a  new  trial  should  have  been  granted  upon  some  of  the  sev- 
eral grounds  alleged,  and  the  judgment  must  be  reversed. 
So  the  general  question  to  be  considered  upon  this  appeal  is- 
whether  the  issues  involved  in  the  trial  were  fairly  to  the 
plaintiff  submitted  to  the  jury. 

In  the  examination  of  this  question,  first  in  importance 
and  logical  sequence  seems  to  be  the  question  whether  the 
special  verdict,  as  submitted,  comprehends  all  the  material 
issues  involved  which  bear  upon  the  question  of  the  defend- 
ant's negligence.  The  questions  relating  to  this  branch  of 
the  case  are  Nos.  12,  13, 14,  and  15.  By  No.  12  it  is  found 
that  the  defendant  did  not  know  that  the  fumes  of  burning- 
sulphur  escaped  to  the  room  where  the  plaintiff  was  at  work,. 
at  the  time  of  the  accident;  by  No.  13,  that  the  defendant 
ought  to  have  known  it;  by  No.  14,  that  the  defendant  did 
not  know  that  the  sulphurous  fumes  which  were  escaping 
to  the  room  where  the  plaintiff  was  working,  at  the  time  of 
the  injury,  were  dangerous  to  a  person  at  work  at  that 
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place;  and  by  No.  15,  that  it  was  no  part  of  the  defendant's, 
duty  to  know  it.  These  questions  seem  to  have  been  infe- 
licitous and  inadequate  to  elicit  conclusions  of  the  more  im- 
portant issues  of  fact  involved  in  the  case.  The  more  obvi- 
ous criticism  is  that  they  all  relate  exclusively  to  the 
defendant's  knowledge,  or  obligation  to  know,  of  the  plaint- 
iff's actual  situation  and  danger  at  the  precise  time  and  place 
of  the  accident,  limiting  the  scope  of  inquiry,  and  suggest- 
ing to  the  jury  that,  in  the  mind  of  the  court,  knowledge,  or 
the  obligation  to  know,  at  that  very  time,  was  the  crucial 
test  in  the  case.  Whereas  the  test  of  the  defendant's  liabil- 
ity rested  rather  upon  its  knowledge  and  responsibility  for 
a  train  of  causes  which  culminated,  at  that  time,  in  the 
plaintiff's  accident.  The  questions  themselves  were  well 
fitted  to  divert  the  consideration,  both  of  the  court  and  the- 
jury,  from  the  more  important  and  controlling  considera- 
tions to  those  of  mere  incidental  or  minor  importance.  It 
would  have  been  more  to  the  purpose  to  have  inquired  if 
the  defendant  knew,  or  ought  to  have  known,  that  the- 
fumes  of  sulphur  burned  as  part  of  the  process  by  which  its- 
business  was  carried  on  would  be  pervasive  of  the  whole 
building,  and  might  become  so  dense  and  strong  as  to  pro- 
duce suffocation  of  employees  who  were  exposed  to  it,  and 
whether,  knowing  such  danger,  it  used  proper  care  to  pre- 
vent accidents  by  warning  its  employees  or  otherwise. 

It  might  have  been  well,  too,  to  have  asked  some  ques- 
tion calling  for  a  determination  of  this  fact:  whether,  in 
the  manner  in  which  sulphur  was  used  in  the  defendant's 
business,  it  did  create  real  danger  to  the  defendant's  em- 
ployees. The  defendant  could  not,  apparently,  be  liable, 
unless  it  was  operating  its  works  in  a  manner  or  with  ap- 
pliances which  created  a  real  danger,  and  it  must  have  been 
a  danger  imminent  to  such  a  degree,  at  least,  that  it  would 
have  been  negligent  not  to  have  warned  employees  who* 
were  ignorant  of  its  existence.    The  defendant  could  not 
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be  liable  for  accidents  which  it  could  not  reasonably  antici- 
pate as  likely  to  happen,  or  from  the  operation  of  causes  of 
which  it  was  excusably  ignorant.  Atkinson  v.  Goodrich 
Transp.  Co.  60  Wis.  141;  Barton  v.  Pepin  Co.  Ayr.  Soc.  83 
Wis.  19.  And  whether  there  was  danger  in  this  process, 
and  so  great  danger  that  it  was  want  of  ordinary  care  not 
to  warn  employees  against  it,  is  not  so  clear  upon  the  evi- 
dence that  the  inference  may  be  drawn  by  the  court.  For 
it  does  not  appear  that  like  harm  has  ever  before  befallen 
from  a  like  cause  in  a  similar  business. 

Something  equivalent  to  these  suggested  questions  should 
have  been  submitted.  But  there  is  nothing  which  is  sub- 
stantially equivalent.  There  is  no  finding  that  the  process 
was  dangerous,  nor  anything  found  from  which  it  can  be 
inferred.  In  the  seventh  finding  it  is  found  that  the  plaint- 
iff ought  to  have  known  "the  dangers  resulting;"  in  the 
fifteenth,  that  there  was  no  duty  on  the  defendant  to  know 
that  the  fumes  were  dangerous.  This  falls  far  short  of 
finding  that  the  fumes  were  dangerous.  Something  equiva- 
lent to  an  explicit  finding  on  that  point  seems  to  be  indis- 
pensable. So,  too,  was  it  negligent  not  to  warn?  That 
•depends,  in  a  degree,  on  the  degree  of  danger.  There  is 
some  danger  in  most  ^employments.  Negligence  bears  some 
relation  to  the  degree  of  danger.  It  was  a  question  for  the 
jury  under  this  evidence.  These  four  questions,  with  their 
answers,  are  not,  indeed,  inharmonious,  but  they  contain  lit- 
tle which  tends  to  illuminate  the  ultimate  question  whether 
the  defendant  is  responsible  for  the  plaintiffs  damages. 

The  plaintiff  excepted  to  the  submission  of  the  several 
♦questions  which  were  submitted  in  the  special  verdict,  and 
requested  the  submission  of  others,  which  were  refused. 
Among  the  questions  which  he  asked  to  have  submitted 
were  these,  in  substance:  Whether  the  defendant  was  negli- 
gent in  permitting  the  fumes  of  burning  sulphur  and  salt  to 
-come  into  that  part  of  the  room  where  the  plaintiff  was  at 
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work.  "What  was  the  proximate  cause  of  the  plaintiffs  in- 
jury ?  These  questions  were  pertinent  to  the  issue.  Per- 
haps they  were  not  sufficiently  full  or  definite.  But,  in  some 
form,  the  questions  suggested  by  them  should  have  been 
submitted  to  the  jury. 

It  is  said  that  several  answers  of  the  special  verdict  relat- 
ing to  the  defense  of  contributory  negligence  are  in  conflict 
with  each  other.  Especially  No.  8  is  said  to  conflict  with 
No.  10,  and  No.  10  is  said  to  be  at  variance  with  No.  11.  It 
looks  so.  But  that  does  not  interest  the  plaintiff  upon  this 
appeal.  If  all  that  part  of  the  verdict  were  ignored  or  stricken 
out,  or  were  all  in  his  favor,  he  would  still  be  as  far  as  ever 
from  the  judgment  which  he  desires. 
For  the  reasons  stated,  there  must  be  a  new  trial 
By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  remanded  for 
a  new  trial.    . 


Pfisteb,  Trustee,  Eespondent,  vs.  "Wblls,  imp.,  Appellant. 

January  7 — January  £8, 1896. 

Pleading:  Striking  out  sham  answer. 

A  properly  verified  answer,  patting  in  issue  material  allegations  of 
the  complaint,  cannot  be  stricken  out  as  sham,  under  sec  2682, 
R.S. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Wells,  Brigham  & 
Ujpham,  and  oral  argument  by  J.  It.  Brigham. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Quarles9  Spence  <&  Quarles. 
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Maeshall,  J.  The  defendant  Wells  interposed  an  answer, 
properly  verified,  which  contained  denials,  on  information 
and  belief,  of  material  allegations  of  the  complaint.  The 
plaintiff  moved,  on  the  pleadings  and  affidavits  in  support 
of  the  truth  of  the  allegations  of  the  complaint  which  were 
denied,  for  an  order  striking  out  the  answer  as  sham.  The 
defendant  Wells  did  not  support  the  answer  by  any  affida- 
vits, other  than  the  verification,  which  was  in  due  form,  and 
the  court  granted  the  motion.  From  the  order  which  waa 
accordingly  entered,  this  appeal  was  taken. 

The  question  is  presented  of  whether,  where  an  answer 
putting  in  issue  material  allegations  of  the  complaint  is  veri- 
fied in  the  form  prescribed  by  statute,  it  can  be  struck  out, 
under  sec.  2682,  E.  S.  ] 

This  statute  was  borrowed  from  New  York,  where,  in  its 
original  form,  it  has  received  judicial  interpretation.  The 
state  of  the  law  on  the  subject,  as  contained  in  the  New 
York  decisions,  is  referred  to  by  counsel  on  both  sides,  and 
by  the  revisers,  as  conflicting.  But  if  it  is  meant  that  the 
practice  under  the  New  York  statute  is  unsettled ;  that  there 
is  any  conflict  in  the  decisions,  except  a  conflict  between 
some  very  early  decisions  and  those  which  have  controlled 
since  the  law  in  respect  to  the  subject  became  settled,  some 
forty  years  ago, —  then  we  are  unable  to  find  wherein  such 
conflict  exists.  The  practice  there  seems  to  have  been,  for 
a  long  term  of  years,  well  settled  on  the  subject,  and  the 
reasons  therefor  definitely  appear.  There  has  been  no  change 
in  the  New  York  statute.  It  is  the  same  now  as  it  was  at 
the  time  of  its  adoption  here,  omitting  the  word  "  irrelevant," 
and  reads  as  follows:  "A  sham  answer  or  a  sham  defense 
may  be  stricken  out  by  the  court,  upon  motion,  and  upon 
such  terms  as  the  court  deems  just."  [Code,  sec.  538.]  It 
is  there  held  that  an  answer  containing  denials  of  material 
allegations  of  the  complaint,  put  in  in  the  form  prescribed 
by  the  Code,  cannot  be  stricken  out  as  sham.     Wayland  v. 
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Tysen,  45  N.  Y.  281 ;  Thompson  v.  Erie  R.  Co.  45  K  Y.  468 ; 
Newmcm  v.  Board  of  Supervisors  of  Livingston  Co.  45  N.  Y. 
«76;  Martin,  v.  Erie  P.  Co.  48  Hun,  81;  JTew  riw&  t>. 
t/am,  17  Hun,  588;  Fellows  v.  Mutter,  38  K  Y.  Super.  Ct. 
137 ;  Colt  v.  Demise  50  Hun,  366 ;  Robert  Gere  Bank  v.  Inman, 
51  Hun,  97;  Rohy  v.  ZTaUock,  55  How.  Pr.  412.  Since  the 
decision  of  Wayland  v.  Tysen,  which  overruled  former  de- 
cisions, there  has  been  practically  no  conflict  or  confusion 
in  decisions  of  the  New  York  courts  on  this  subject.  The 
rule  is  definitely  stated  in  the  syllabus  to  Robert  Gere  Bank 
v.  fnman,  51  Hun,  97,  as  follows :  "  The  rule  established  by 
the  decisions  bearing  upon  this  question  is  that  an  affirm- 
ative answer  or  defense  which  raises  a  material  issue  may 
be  stricken  out  as  sham,  but  that  a  general  or  specific  de- 
nial which  raises  a  material  issue  cannot  be  stricken  out  as 
sham,  when  pleaded  in  a  form  permitted  by  the  Code  of 
Oivil  Procedure." 

The  reasons  given  for  the  rule  thus  established  apply 
here,  unless  it  be  otherwise  by  reason  of  changes  in  the  stat- 
ute which  occurred  at  the  time  of  the  revision  in  1878.  Such 
reasons  may  be  stated  as  follows:  Before  the  Code,  the 
remedy  existed  by  striking  out  sham  pleas,  but  such  rem- 
edy was  confined  to  such  as  set  up  new  matter.  It  was  not 
applicable  to  pleas  which  interposed  the  general  issue  as  a 
defense.  In  case  of  the  general  issue,  in  an  action  at  law, 
under  the  then  existing  practice,  the  party  putting  in  the 
plea  was  entitled  to  a  trial  by  jury.  Not  so,  necessarily,  in 
case  of  an  answer  containing  an  affirmative  defense.  Hence, 
a  person  could  not  then  be  deprived  of  the  right  of  trial  by 
jury,  in  case  of  the  general  issue,  by  a  motion  to  strike  out. 
Such  was  the  condition  at  the  time  of  the  adoption  of  the 
constitution,  which  expressly  provided  (art.  I,  sec.  5),  "  The 
right  of  trial  by  jury  shall  remain  inviolate  and  shall  extend 
to  all  cases  at  law,"  etc.  The  effect  of  striking  out  an  an- 
swer containing  a  general  denial,  whether  upon  information 
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and  belief  or  otherwise,  would  be  to  take  away  the  right  to 
a  trial  by  jury;  hence,  such  a  construction  of  the  statute  as 
would  permit  that  would  render  it  unconstitutional.  In 
WaylaTid  v.  Ty8en>  45  N.  Y.  281,  Gbovbr,  J.,  said :  "  The  sec- 
tion in  question  simply  confers  power  upon  the  court  to  strike 
out  sham  and  irrelevant  answers  and  defenses.  This  power 
the  court,  as  we  have  seen,  possessed  and  exercised  under  pre- 
existing laws.  For  reasons  deemed  satisfactory,  it  was  not 
extended  to  the  general  issue.  When  this  was  interposed 
as  a  defense,  the  party  had  a  right  to  a  trial  by  jury.  Thi* 
right  is  secured  to  him  by  sec.  2,  art.  I,  of  the  constitution 
[which  is  substantially  the  same  as  sec.  5,  art.  I,  of  the  con- 
stitution of  this  state].  This  right  could  not  be  taken  away 
by  simply  changing  the  name  from  that  of  general  issue  to 
that  of  general  denial.  .  .  .  The  legislature,  in  the  pas- 
sage of  the  section  in  question,  only  intended  to  sanction  the 
existing  practice,  and  not  to  confer  any  new  power  upon 
the  court." 

Keeping  the  construction  of  the  New  York  statute  in 
mind,  as  a  proper  construction  of  the  statute  here  until 
changed  by  the  revision  of  1878, —  that  is,  that  prior  to  the 
revision  a  denial  interposed  in  the  form  permitted  by  the 
Code  could  not  be  stricken  out  as  sham,  but  that  the  an- 
swer setting  up  an  affirmative  defense  might  be  so  stricken 
out;  that  where  an  unverified  answer  was  permitted,  con- 
taining denials  only,  it  could  not  be  stricken  out,  though  an 
anwer  containing  an  affirmative  defense  might  be  stricken 
out,  whether  verified  or  not,  if  satisfactorily  shown  to  be 
sham, —  we  examine  the  changes  made  by  the  revision,  and 
readily  see  the  purpose  of  such  changes.  They  were  evi- 
dently for  the  mere  purpose  of  placing  answers,  whether  by 
way  of  denial  or  affirmative  defense,  on  the  same  basis,  and, 
at  the  same  time,  not  interfering  with  the  constitutional 
right  of  trial  by  jury.  To  this  end  we  find  that  words  were 
added  in  the  first  part  of  the  section  as  follows,  "  whether 
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by  way  of  denial  or  avoidance,"  so  that  no  distinction  would 
be  made  between  the  two  where  unsupported  by  a  verifica- 
tion; and  in  order  that  there  might  be  no  mistake  about 
the  intention  of  the  language  of  the  statute,  and  to  prevent 
any  claim  being  made  that  it  in  any  way  violated  the  right 
of  trial  by  jury  in  case  of  a  verified  pleading,  as  the  same 
formerly  existed,  the  following  words  were  added:  "But 
no  defense  shall  be  deemed  sham,  the  truth  of  which  shall 
be  supported  by  an  affidavit  of  a  single  witness,  either  by 
way  of  verification  to  the  pleadings,  or  in  opposing  a  motion 
to  strike  out."  So  that  the  section  now  reads  as  follows,, 
the  added  words  appearing  in  italics: 

"A  sham  answer,  reply  or  defense,  whether  hy  way  of  de- 
nial or  avoidance,  may  be  stricken  out  on  motion  and  upon 
such  terms  as  the  court  or  presiding  judge  thereof  may,  in 
discretion,  impose;  hut  no  defense  shall  he  deemed  sham,  the 
truth  of  which  shall  he  supported  hy  the  affidavit  of  a  single 
witness,  either  hy  way  of  verification  to  the  pleadings,  or  in 
opposing  a  motion  to  strike  out" 

The  words,  "by  way  of  verification  to  the  pleadings," 
were  intended  to  have  the  effect  to  take  away  the  remedy 
of  the  motion  to  strike  out  a  sham  answer  setting  up  an 
affirmative  but  false  defense,  which  could  formerly  have 
been  resorted  to  whether  such  answer  was  verified  or  not, 
while  such  words,  and  the  words  which  precede,  give  the 
remedy  in  all  cases  where  the  answer,  whether  by  way  of 
denial  or  avoidance,  is  not  verified.  The  words,  "  by  affida- 
vit ...  in  opposing  a  motion  to  strike  out,"  were  intended 
to  enable  the  party  to  save  the  alleged  sham  pleading,  if 
open  to  a  motion  to  strike  out  by  reason  of  not  having  been 
verified  in  the  first  instance,  by  supporting  it  on  such  mo- 
tion by  the  affidavit  of  one  witness  competent  to  testify  to 
the  fact  involved ;  that  is  to  say,  as  the  section  now  stands, 
a  verified  answer,  whether  by  way  of  denial  or  avoidance,  is 
not  open  to  a  motion  to  strike  out  as  sham,  while  an  unveri- 
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fled  answer,  in  any  case,  is  open  to  such  motion,  but  may  be 
saved  by  an  affidavit  of  one  witness  in  opposition  to  such 
motion. 

By  the  Court —  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 


Oeflein,  Appellant,  vs.  Zautcke,  Respondent. 

January  7 — January  28, 1896. 

Railroad  fences:  Failure  to  replace  gate  at  farm  crossing:  Killing  of 
horse:  Liability:  Construction  of  statute. 

Sec.  1811,  R.  S.  (providing  that  any  person  who  shall  wilfully  take 
down,  open,  or  remove  any  fence,  cattle  guard,  or  crossing  con- 
structed by  a  railroad  company  pursuant  to  sec.  1810,  or  any  por- 
tion thereof,  or  allow  the  same  to  be  taken  down,  opened,  or 
removed,  or  who,  having  lawfully  taken  down  bars  or  opened 
gates  in  such  fences  for  the  purpose  of  passing  through  the  same, 
•shall  not  immediately  replace  or  close  the  same,  shall  forfeit  a 
certain  sum  and,  in  addition,  be  liable  to  the  party  injured  for  all 
damages  resulting  from  such  act  or  omission),  does  not  apply  to 
•one  who  neglected  to  replace  a  gate  at  his  farm  crossing  which 
had  been  accidentally  destroyed  by  his  runaway  team,  so  as  to 
make  him  liable  for  the  death  of  a  horse  which  strayed  from  the 
highway  upon  his  land  and  thence  through  the  opening  upon  the 
railroad  track,  and  was  there  killed  by  a  passing  locomotive. 
When  sought  to  be  applied  to  such  a  case,  the  statute  is  penal  and 
must  be  strictly  construed. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Fiehing  &  KiMlea, 
attorneys,  and  C.  H.  Van  Ahtine,  of  counsel,  and  oral  argu- 
ment by  Mr.  Van  AUtine. 

For  the  respondent  there  was  a  brief  by  Wells,  Brigham 
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<fe  ITpham,  and  oral  argument  by  J.  R.  Brigham.  To  the 
point  that  the  defendant  was  not  liable  to  the  plaintiff  by 
reason  of  any  negligence  in  allowing  the  gate  upon  his  own 
land  to  be  open,  they  cited,  Cooley,  Torts,  660;  Blyth  v. 
Tophamy  1  Cro.  Jac.  158;  Biish  v.  Brainard,  1  Cow.  78; 
Klix  v.  ffiieman,  68  Wis.  271;  Samson  v.  Broum,  5  id.  27; 
Fisher  v.  Farmeri  Z.  <fe  T.  Co.  21  id.  73 ;  Cincinnati,  W.  <fe 
M.  R.  Co.  v.  Stanley,  4  Ind.  App.  364;  Price  v.  N.  J.  R.  & 
T.  Co.  31  K  J.  Law,  229. 

Cassoday,  C.  J.  This  action  was  brought  to  recover  the 
value  of  the  plaintiff's  horse,  which  strayed  from  the  high- 
way onto  the  defendant's  premises,  and  from  thence  through 
an  open  gate  at  the  defendant's  railway  crossing  onto  the 
portion  of  the  track,  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  which  ran  over  and  across  the  defendant's  farm, 
and  while  there  was  struck  and  killed  by  a  passing  locomo- 
tive of  the  company.  The  undisputed  evidence  is  to  the 
effect  that  the  company  had,  a  long  time  prior  to  the  acci- 
dent, erected  on  both  sides  of  its  railway,  crossing  said  farm, 
good  and  sufficient  fences,  with  gates  therein  at  the  farm 
crossing  of  the  railroad,  made  for  the  use  of  the  defendant 
in  crossing  the  railroad  from  one  part  of  his  farm  to  an- 
other; that  some  two  weeks  prior  to  the  accident  the  de- 
fendant's team,  being  driven  by  his  employee,  ran  away 
and  right  into  the  gate  at  the  farm  crossing  mentioned,  and 
broke  it  all  to  pieces,  and  the  defendant  allowed  it  to  remain 
so  broken  down  nntil  the  plaintiff's  horse  passed  through 
the  same  to  the  railroad  track  and  was  there  killed  by  a 
locomotive  as  mentioned.  At  the  close  of  the  evidence  on 
the  part  of  the  plaintiff  the  court  granted  a  nonsuit,  and 
from  the  judgment  entered  thereon  the  plaintiff  appeals. 

It  is  conceded  that  prior  to  the  time  when  the  gate  was 
broken  down  by  the  defendant's  team  running  away,  as 
mentioned,  the  company  had  properly  constructed  the 
Vou92— 13 
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fences  and  gate  in  question,  as  required  by  the  statute  (R  S. 
sec.  1810).  The  liability  here  claimed  is  predicated  upon 
the  failure  of  the  defendant  to  reconstruct  the  gate  after  it 
was  so  broken  down  by  his  team.  The  statute  does  provide 
that  "  any  person  who  shall  wilfully  take  down,  open  or  re- 
move any  such  fence,  cattle  guard  oi*  crossing,  or  any  por- 
tion thereof,  or  allow  the  same  to  be  taken  down,  opened  or 
removed,  or  who,  having  lawfully  taken  down  bars  or  opened 
gates  in  such  fences  for  the  purpose  of  passing  through  the 
same,  shall  not  immediately  replace  or  close  the  same,  shall 
forfeit  not  less  than  ten  nor  more  than  fifty  dollars,  and  in 
addition  be  liable  to  the  party  injured  for  all  damages  result- 
ing from  such  act  or  omission."  R.  S.  sec.  1811.  Assuming 
that  the  gate  was  a  portion  of  "  such  fence,  cattle  guard  or 
crossing,"  still  it  is  very  obvious  that  the  defendant  did  not 
wilfully  take  it  down,  nor  open,  nor  remove  it;  and  it  is 
equally  obvious  that  he  did  not  "  allow  the  same  to  be  "  so 
"  taken  down,  opened  or  removed,"  since  to  allow  it  to  be 
done  would  imply  his  consent  or  permission  in  the  doing  of 
it,  whereas  the  gate  was  destroyed  by  the  runaway  team 
without  the  consent  of  any  one.  It  is  equally  clear  that  the 
defendant  did  not  "  lawfully  "  take  down  or  open  the  gate 
"  for  the  purpose  of  passing  through  the  same." 

The  only  plausible  reason  for  the  contention  of  the  plaint- 
iff is  that  the  defendant,  for  two  weeks  after  his  team  had 
so  broken  down  the  gate,  neglected  to  reconstruct  the  same. 
Had  the  defendant's  horse  during  that  time  passed  through 
the  gate  onto  the  railway  track,  and  been  so  killed  by  the 
locomotive,  and  the  defendant  had  sued  the  company  there- 
for, then  the  defendant's  contributory  negligence  in  so  leav- 
ing the  gate  down  might,  under  the  repeated  adjudications 
of  this  court,  have  been  a  defense.  Jones  v.  S.  <&  F.  du  L. 
R.  Co.  42  Wis.  306;  Curry  v.  C  <&  JT.  W.  R.  Co.  43  Wis. 
665;  Richardson  v.  C.  <&  N.  W.  R.  Co.  56  Wis.  347;  Martin 
v.  Stewart,  73  Wis.  553;  Peterson  v.  JV.  P.  R.  Co.  S6  Wis. 
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But  in  the  case  at  bar  the  plaintiff  suffered  his  horse 
to  go  at  large  upon  the  highway,  and  to  escape  therefrom 
onto  the  premises  of  the  defendant,  and  from  thence  onto 
the- rail  way  track.  The  case  of  Pitener  v.  Shinnick,  39  Wis. 
129,  is  quite  similar,  and,  in  principle,  against  the  plaintiff's 
recovery  in  this  action.  *  Active  vigilance  was  not  required 
of  the  defendant  to  prevent  the  plaintiff's  horse  from  tres- 
passing upon  his  premises.  Klix  v.  Niemam,,  68  Wis.  271 ; 
Walsh  v.  Fitohburg  B.  Co.  145  N.  Y.  301;  &  C.  27  L.  R.  A. 
724.  Besides,  the  statute,  as  here  sought  to  be  applied,  is 
penal  and  must  be  strictly  construed. 

By  the  Court. — The  judgment  of  the 'superior  court  of 
Milwaukee  county  is  affirmed. 


Casgrain  and  another,  Appellants,  vs.  Hamilton,  Respond- 
ent. 1?8  444) 

January  7 — January  28, 1896. 

(1)  Action,  tori  or  contract?    Conversion:  Reference.    (2)  Costs.   (8)  Ap- 
peal: Bill  of  exceptions. 

1.  An  action  to  recover  money  alleged  to  have  been  collected  by  de- 

fendant for  plaintiffs  but  converted  by  him  to  his  own  use — such 
conversion  not  being  charged  to  have  been  wrongful  or  unlawful — 
is  an  action  upon  contract,  and  is  referable  if  it  involves  the  ex- 
amination of  a  long  account 

2.  The  costs  in  such  an  action,  exclusive  of  disbursements,  are  limited 

to  $25  by  sec  2921,  R.  a 
8.  The  allowance  by  the  referee  and  trial  court  of  disputed  items  in 
an  account  is  not  reviewable  on  appeal,  where  the  bill  of  excep- 
tions is  not  certified  to  contain  all  the  evidence. 

+ 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  R.  N.  Austin,  Judge.  Affirmed,  except  as 
to  a  part  of  the  costs. 
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Action  to  recover  money.  The  complaint  charged  that 
the  defendant,  by  virtue  of  a  power  of  attorney  authorizing 
him  so  to  do,  had  collected  the  sum  of  $8,418.75,  being  the 
amount  of  a  judgment  recovered  by  plaintiffs  against  Mil- 
waukee county,  and  had  failed  to  pay  over  the  sum  of 
$505.92  of  such  amount,  though  demand  had  been  made  on 
him  for  said  sum,  "  and  that  he  did  then  and  there  convert 
to  his  own  use,  and  has  ever  since  retained,  the  said  sum  of 
$505.92,  to  these  plaintiffs'  damage  $505.92."  Judgment  is 
demanded  for  said  sum  and  costs. 

The  defendant,  by  answer,  admitted  the  receipt  by  him 
of  the  amount  charged  in  the  complaint,  viz.  $8,418.75,  and 
alleged  that  he  had  paid  therefrom,  at  plaintiffs'  request, 
the  following  sums:  To  the  plaintiffs,  $5,000;  to  Turner  & 
Timlin,  attorneys'  services,  $2,750;  to  W.  H.  Austin,  attor- 
ney's services,  $300;  to  himself,  for  services  and  expenses, 
$113, —  being  a  total  of  $8,163.  The  answer  further  alleges 
that  it  was  agreed  between  himself  and  the  plaintiffs  that 
he  should  retain  the  balance  of  $255.75  for  his  services.  By 
way  of  counterclaim  the  defendant  pleaded  an  account  for 
professional  services  as  attorney  for  plaintiffs,  containing 
sixteen  items,  the  balance  due  upon  which  was  alleged  to  be 
$676.29. 

The  plaintiffs'  reply  denied  any  services  by  defendant  for 
plaintiffs  save  certain  services  in  the  action  against  Milwau- 
kee county,  amounting  to  $113,  which  had  been  paid. 

Upon  affidavit  of  defendant,  showing  that  the  trial  of  the 
issues  arising  on  the  counterclaim  involved  the  examination 
of  a  long  account,  the  court  referred  the  action  to  a  referee 
to  hear,  try,  and  determine,  to  the  making  of  which  order 
the  plaintiffs  objected  and  excepted.  After  hearing  the  evi- 
dence, the  referee  found  that  the  defendant  retained  in  his 
hands,  of  the  amount  collected,  $255.75,  belonging  to  the 
plaintiffs,  but  that  he  was  entitled  to  recover  on  his  counter- 
claim $311.29  (the  balance  of  his  counterclaim  being  disal- 
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lowed),  and  that  be  was  entitled  to  judgment  against  the 
plaintiffs  for  the  •  net  balance  of  his  counterclaim  over  and 
above  the  amount  of  money  retained  in  his  hands,  to  wit, 
$55.54.  The  report  of  the  referee  was  confirmed  by  the 
court,  and  judgment  thereon  was  rendered  in  favor  of  the 
defendant,  with  costs,  taxed  at  $95.35,  of  which  $79.93  was 
attorney's  fees.  Objection  and  exception  was  duly  taken 
to  the  taxation  of  more  than  $25  costs,  exclusive  of  disburse- 
ments, for  the  reason  that  the  action  was  upon  contract. 
From  this  judgment  plaintiffs  appealed. 

F.  C.  Esohweiler,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Austin  &  Ham- 
ilton, and  oral  argument  by  C.  H. Hamilton. 

Winslow,  J.  The  appellants'  first  contention  is  that  the 
action  is  not  referable.  Under  the  decisions  of  this  court 
the  complaint  must  be  held  to  state  a  cause  of  action  upon 
contract,  and  not  in  tort.  Although  conversion  is  alleged, 
it  is  not  charged  to  be  wrongful  or  unlawful.  This  exact 
question  was  decided  in  Bawson  Mfg.  Co.  v.  Richards,  69 
Wis.  643,  and  discussion  is  not  necessary.  The  complaint 
being  upon  contract,  the  case  is  identical,  in  all  essential 
particulars,  with  the  case  of  Van  Oss  v.  Synon,  85  Wis.  661, 
in  which  an  order  of  reference  was  held  proper. 

Upon  the  merits  of  the  case  it  is  contended  that  several 
of  the  items  allowed  to  the  defendant  by  the  referee  should 
not  have  been  allowed.  We  are  unable,  however,  to  review 
these  questions,  because  the  bill  of  exceptions  is  nowhere 
certified  to  contain  all  of  the  evidence. 

The  taxation  of  costs,  however,  was  erroneous.  This  was 
an  action  at  law  upon  contract,  and  in  such  an  action  the 
costs  are  limited  to  $25,  exclusive  of  disbursements.  R.  S. 
sec.  2921.  The  excess  of  costs,  which  was  improperly  taxed, 
is  $54.93,  and  as  to  this  the  judgment  is  erroneous. 

By  the  Court — The  judgment  for  damages  is  affirmed, 
and  the  judgment  as  to  costs  is  reversed  as  to  $54.93  thereof, 
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and  affirmed  as  to  the  balance,  without  costs  to  either  party, 
except  that  defendant  must  pay  the  fees  of  the  clerk  of  this 
court. 
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Cololough,  Respondent,  vs.  Cnr  of  Milwaukee,  Appellant. 

January  7— January  28, 1896. 

Municipal  corporations:  Construction  of  approach  to  viaduct:  Change 
of  grade  of  street:  Injury  to  abutting  property:  Injunction:  Stat- 
utes construed. 

1  The  construction  of  an  elevated  approach  to  a  viaduct,  occupying 
the  entire  width  of  the  street,  is  merely  a  change  of  the  grade  of 
the  street  and  is  not  a  new  taking  of,  nor  does  it  impose  any  addi- 
tional use  or  servitude  upon,  the  property  of  the  abutting  owner. 
In  the  absence  of  any  express  statute  allowing  it,  therefore,  no 
damages  can  be  awarded  to  said  owner  for  injury  to  his  property 
caused  by  the  construction  of  such  approach;  nor  wiU  its  construc- 
tion be  restrained  at  his  suit 

2.  Such  a  lawful  change  of  the  grade  of  a  street  is  not  a  closing  up  or 
use  or  obstruction  of  the  street,  within  the  meaning  of  ch.  255, 
Laws  of  1889  (&  &  B.  Ann.  Stats,  sec  1296a). 

&  Sec.  6,  ch.  122,  Laws  of  1891  (declaring  that  the  viaduct  whose  con- 
struction is  therein  provided  for  and  the  approaches  thereto  "  shall 
forever  remain  under  the  absolute  control  and  management  of 
the  city"  and  that  no  "exclusive  franchises,  privileges,  or  im- 
munities shall  be  granted  over  the  same  or  any  part  thereof,  by 
said  city,  to  any  person  or  corporation  whatever"),  does  not  give 
the  city  any  control  over  the  viaduct  and  approaches  which  it 
would  not  have  over  any  public  street  in  the  city,  and  therefore 
does  not  impose  any  additional  use  or  servitude  upon  the  prop- 
erty of  the  abutting  owner,  nor  operate  to  authorize  any  taking 
thereof. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county :  R.  N.  Austin,  Judge.    Reversed. 

This  action  was  brought  to  obtain  a  perpetual  injunction 
forever  restraining  the  defendant,  its  officers,  agents,  etc., 
from  proceeding  with  or  continuing  the  work  of  construct- 
ing or  erecting  a  certain  viaduct  or  approach  thereto  on  Six- 
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teenth  street,  between  Clybourn  street  and  St.  Paul  avenue, 
in  said  city;  the  plaintiff  being  the  owner  in  fee  of  block  261, 
on  the  west  side,  and  block  262,  on  the  east  side,  of  said  Six- 
teenth street,  within  the  entire  limits  aforesaid. 

It  is  alleged  in  the  complaint,  in  substance,  that  Sixteenth 
street  runs  north  and  south  between  said  blocks,  and  is  of 
the  uniform  width  of  seventy  feet,  and  that  said  blocks  abut 
upon  the  north  on  said  Clybourn  street,  and  on  the  south  on 
St.  Paul  avenue,  and  that  all  of  said  streets  are  public  high- 
ways in  said  city,  the  grade  of  which  had  been  duly  estab- 
lished by  ordinance,  assuming  as  a  base  or  datum  the  level 
of  the  Milwaukee  river  as  it  was  in  March,  1836,  the  grade 
of  Sixteenth  street  being  a  straight  line  from  Clybourn  street, 
which  was  fifty  feet  above  said  datum,  to  St.  Paul  avenue, 
which  was  seven  feet  above  it;  that  the  city,  acting  under 
ch.  122,  Laws  of  1891,  had  taken  proceedings  to  condemn  a 
strip  of  land  seventy  feet  wide,  from  a  certain  point  on  the 
south  side  of  the  city,  in  a  northerly  direction,  to  the  inter- 
section of  said  Sixteenth  street  and  St.  Paul  avenue;  and 
that  by  the  plan  of  construction  adopted  the  north  approach 
to  the  viaduct  starts  between  the  plaintiff's  said  blocks,  at 
the  intersection  of  said  Sixteenth  street  with  Clybourn 
avenue,  at  a  grade  of  fifty  feet  as  aforesaid;  then  passing 
along  said  Sixteenth  streets,  between  said  blocks,  sloping  in 
a  distance  of  seventy-two  feet  to  a  point  forty-nine  feet  above 
said  datum  line;  thence,  sloping  to  a  point  in  said  viaduct  196 
feet  south  of  St.  Paul  avenue,  to  a  grade  thirty-eight  feet 
above  said  datum  line.  The  viaduct  and  approach  is  to  con- 
sist of  a  roadway  with  a  sidewalk  on  each  side,  having  a 
total  width  of  seventy  feet,  to  be  supported  by  iron  beams 
resting  on  sets  of  iron  columns  extending  three  abreast  the 
full  width  of  seventy  feet,  resting  on  stone  pedestals  distant 
from  each  other  from  twenty-seven  to  sixty-seven  feet;  and 
the  north  end  of  the  viaduct  is  to  rest  upon  some  piers  or 
abutments  erected  on  said  Sixteenth  street,  at  a  point  seventy- 
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two  feet  south  of  the  line  of  Clybourn  street,  which  is  be- 
tween the  plaintiff's  said  blocks  261  and  262. 

It  is  farther  alleged  that  the  defendant  had  entered  upon 
Sixteenth  street  between  the  points  mentioned,  and  was  en- 
gaged, by  its  agents,  servants,  etc.,  in  digging  up  the  surface 
of  the  street,  and  placing  material  thereom  for  the  construc- 
tion of  said  abutments  and  viaduct  according  to  said  plan, 
and  that  it  gave  out  and  threatened  it  would  complete  the 
same  accordingly ;  that  the  viaduct  and  approach  would  use 
and  occupy  the  whole  of  Sixteenth  street  between  said  Cly- 
bourn street  and  St.  Paul  avenue,  and  between  the  plaintiff's 
said  blocks,  south  of  a  point  seventy-two  feet  south  of  Cly- 
bourn street,  and  would  wholly  and  entirely  obstruct  said 
part  of  Sixteenth  street,  and  render  plaintiff's  said  premises 
entirely  inaccessible  for  teams  and  wagons  from  Sixteenth 
street,  except  from  the  seventy-two  feet  south  of  Clybourn! 
street,  and  would  intercept  the  light  and  air  from  any  build- 
ing which  might  thereafter  be  constructed  thereon,  and 
would  greatly  and  irretrievably  injure  and  impair  the  enjoy- 
ment and  value  of  plaintiff's  property;  and  that  the  defend- 
ant had  not  purchased,  acquired,  or  condemned,  or  taken 
any  proceedings  to  condemn,  said  land  on  Sixteenth  street 
between  Clybourn  street  and  St.  Paul  avenue,  for  the  pur- 
pose of  constructing  said  viaduct  and  approach.  The  plaintiff 
prayed  for  a  judgment  for  a  perpetual  injunction,  as  stated, 
and  for  other  relief,  etc. 

The  defendant  demurred  to  tbe  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  made  an  order  overruling  the  demurrer, 
from  which  the  defendant  appealed. 

C.  H.  Hamilton,  city  attorney,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Hoyt  <&  Ogden.  They  contended,  inter  alia,  that  the 
abutting  land  owner  has  certain  rights  in  a  public  street  as 
sacred  as  those  of  the  public,  and  the  chief  of  these  rights  ia 
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that  of  access  to  his  premises,  or,  as  it  is  called  in  New  York, 
the  "easement  of  access."  Elliott,  Roads  &  S.  526,  and  note 
3;  24  Cent.  L.  J.  51.  If  the  construction  of  the  viaduct 
amounts  to  no  more  than  a  change  of  grade,  the  abutting 
land  owner  would  have  a  right  to  build  to  the  height  of  the 
viaduct  and  have  the  same  access  to  such  building  to  and 
from  the  viaduct  as  he  would  from  a  public  street.  But  by 
sec.  6  of  ch.  122,  Laws  of  1891,  this  right  is  cut  off.  The 
viaduct  is  not  a  public  highway,  but  a  structure  of  which 
the  city  is  vested  with  absolute  management  and  control  as 
entirely  as  it  is  in  the  case  of  any  of  its  public  buildings. 
Fifth  Nat.  Bank  v.  N.  T.  E.  B.  Co.  24  Fed.  Rep.  114.  This 
absolute  authority  given  to  the  city  by  the  express  terms  of 
the  statute  makes  the  exercise  of  the  "  easement  of  access  " 
by  the  abutting  owner  not  a  matter  of  right  but  a  matter 
of  favor  on  the  part  of  the  city  authorities. 

Pinnby,  J.  It  was  held  in  Harrison  v.  Milwaukee  Go.  51 
Wis.  647,  662,  to  be  the  settled  law  in  this  state  that  in  the 
absence  of  any  law  giving  the  owners  of  real  estate  adjoin- 
ing a  public  street  or  highway  a  right  to  recover  damages 
of  the  city,  village,  town,  or  county  in  which  the  same  is 
situated,  on  account  of  the  change  of  the  grade  of  such  street 
or  highway,  no  damages  can  be  recovered  on  account  of  such 
change,  unless  the  premises  of  the  adjoining  or  abutting 
owner  have  been  injured  through  the  negligence  of  the  mu- 
nicipality or  its  agents  in  making  such  change,  and  that  such 
change  of  grade  is  not,  in  any  case,  the  taking  of  private 
property  for  public  use.  The  ground  of  complaint  in  that 
case  was  that  the  filling  and  trestle  work  being  built  would 
render  the  highway  inaccessible  from  the  plaintiff's  lands, 
and  an  injunction  to  prevent  the  execution  of  the  work  was 
refused.  Similar  questions  have  been  frequently  before  this 
court,  and  the  law  has  uniformly  been  held  as  stated.  Wat- 
kins  v.  Milwaukee,  55  Wis.  340;  Bitchier  v.  C,  M.  <&  If.  W» 
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R.  Co.  60  Wis.  271;  Smith  v.  Eau  Claire,  78  Wis.  457; 
Drummond  v.  Eau  Claire,  85  Wis.  562;  Alexander  v.  Mil- 
waukee, 16  Wis.  248;  Bore  v.  Milwaukee,  42  Wis.  108.  This 
view  is  sustained  by  the  great  weight  of  authority.  The 
principle  involved  was  exhaustively  considered  in  RaddijjPs 
E£rs  v.  Brooklyn,  4  N.  Y.  195;  Skinner  v.  Hartford  B.  Co. 
29  Conn.  536;  Bill  v.  Boston,  122  Mass.  344,  348;  Slatten  v. 
D.  M.  V.  R.  Co.  29  Iowa,  149;  Ulvne  v.  IT.  Y  C  &  H.  R. 
R.  Co.  101  N.  T.  99;  Rauenstein  v.  N.  Y,  L.  <fe  W.  R.  Co. 
136  N.  T.  528;  Transportation  Co.  v.  Chicago,  99  U.  S.  635. 
In  some  of  the  states  a  different  rule  prevails.  Cohen  v. 
Cleveland,  43  Ohio  St.  190. 

The  viaduct  proper  is  not  to  extend  along  the  plaintiffs 
two  blocks,  and  it  does  not  come  any  nearer  to  them  than 
the  south  side  of  St.  Paul  avenue.  It  is  the  approach  to  the 
viaduct  of  which  the  plaintiff  complains,  passing,  as  it  does, 
between  them  on  Sixteenth  street,  and  occupying  the  entire 
street  for  that  distance,  the  grade  of  which  will  be  elevated, 
for  a  distance  of  248  feet,  about  forty  feet  above  the  original 
grade  of  the  street,  thereby  cutting  off  access  from  his  prop- 
erty to  the  street,  and  interfering  with  his  right  to  light  and 
air,  though  for  the  remaining  eighty  feet  there  is  no  ma- 
terial interference  with  his  rights  in  these  respects.  The 
contention  for  the  defendant  is  that  there  has  been  no  addi- 
tional taking  of  the  plaintiff's  property,  and  that  the  blocks 
in  question  have  not  been  subjected  to  any  new  use  or  servi- 
tude, and  that,  in  the  absence  of  an  express  statute  allowing 
it,  no  damages  can  be  awarded  to  the  plaintiff  for  the  injury 
of  which  he  complains.  It  is  impossible,  we  think,  to  main- 
tain that  the  construction  of  this  approach  to  the  viaduct 
is  not  really  a  mere  change  of  the  grade  of  the  street  for 
the  corresponding  distance,  and  of  which  it  takes  the  place. 
It  is  in  the  nature  of  a  bridge  which  is  an  extension  of  a 
highway  or  street,  and  the  street  beneath  is  practically  dis- 
continued.   The  case  of  Harrison  v.  Milwaukee  Co.  51  Wis. 
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645,  is  conclusive  on  this  point;  and  to  the  same  effect  is 
Willis  v.  Winona,  60  ST.  W.  Rep.  814. 

The  plaintiff  contends,  however,  that  ch.  122,  Laws  of 
1891,  operates,  in  the  present  instance,  to  authorize  a  new 
taking,  and  imposes  an  additional  ttse  or  servitude  on  his 
property,  for  which  he  is  entitled  to  compensation.  This 
act  does  not  authorize  the  taking  and  condemnation  of  any 
lands  not  within  the  strip  seventy  feet  wide,  and  which  be- 
gins about  seventy  feet  south  of  the  plaintiff's  property,  and 
runs  thence  south  to  a  designated  point  in  the  southern  part 
of  the  city;  and  the  provisions  of  sec.  2  are  limited  in  their 
application  in  like  manner.  The  provision  of  sec.  6  that 
"  the  said  viaduct  and  approaches  thereto  shall  forever  re- 
main under  the  absolute  control  and  management  of  the 
city  "  declares,  also,  that  "  no  exclusive  rights  or  franchises 
for  purposes  of  horse-railway  communication,  the  lighting 
of  streets,  highways  or  the  like,  or  any  other  exclusive  fran- 
chises, privileges  or  immunities  shall  be  granted  over  the 
same  or  any  part  thereof,  by  said  city,  to  any  person  or  cor- 
poration whatever."  The  absolute  control  and  management 
by  the  city  thus  provided  for  is  evidently  for  the  protection 
of  the  structure,  and  for  police  and  other  public  purposes 
consistent  with  the  use  of  the  viaduct  and  approaches  for 
public  travel;  and  it  cannot,  in  view  of  the  latter  provision 
of  the  section,  be  said  that  it  gives  the  city  any  control  over 
the  viaduct  and  approaches  which  it  would  not  have  over 
any  public  street  in  the  city. 

The  provisions  of  ch.  255,  Laws  of  1889  (S.  &  B.  Ann. 
Stats,  sec.  1296a),  as  construed  by  this  court,  do  not  apply 
to  the  case.  In  Smith  v.  Eau  Claire,  78  Wis.  462,  which 
was  an  action  for  change  of  grade  of  a  street  by  filling  it 
up  above  the  former  grade  and  above  the  level  of  the  lots 
of  the  plaintiff,  ch.  255,  Laws  of  1889,  was  relied  on,  in  ad- 
dition to  a  provision  of  the  former  charter  of  the  city  allow- 
ing damages  in  such  cases  which,  it  was  claimed,  had  not 
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been  repealed  by  the  law  of  1889.  It  is  there  said  that 
"  it  is  sufficient  to  say  of  it  that  it  imposes  liability  for  con- 
sequential damages  only  upon  municipalities,  companies,  or 
corporations  who  close  up,  use,  or  obstruct  highways  so  as 
to  materially  interfere  with  their  usefulness,  or  to  the  injury 
or  damage  of  property  abutting  thereon  on  either  side* 
The  lawful  change  of  the  grade  of  a  street  is  not  a  closing 
up  or  use  or  obstruction  of  the  street,  within  the  meaning 
of  this  statute.  Manifestly,  it  was  not  intended  to  reach  a 
case  like  this.  Had  it  been  so  intended,  it  is  reasonable  to 
believe  that  very  different  and  more  specific  language  would 
have  been  employed  to  express  such  intention." 

For  these  reasons  we  hold  that  the  plaintiff  is  not  entitled 
to  the  remedy  he  has  invoked,  and  that  his  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

By  the  Court. —  The  order  of  the  superior  court  is  re- 
versed, and  the  causers  remanded  with  directions  to  dismiss 
the  plaintiff's  complaint. 
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Ford  and  others,  Appellants,  vs.  Hill,  imp.,  Respondent. 

January  8 —  January  28, 1896, 

Equity:  Setting  aside  judgment  at  law:  Corporations:  Insolvency:  Pref- 
erences: Authority  of  president:  Power  of  attorney  to  confess  judg- 
ment: Estoppel:  Corporate  seal  , 

1.  A  court  of  equity  will  not  interfere  to  set  aside  a  judgment  at  law 

which,  although  the  judgment  creditor  had  no  legal  right  to  take 
it,  is  not  inequitable. 

2.  The  mere  fact  of  the  insolvency  of  a  corporation  does  not  convert 

its  property  into  a  trust  fund  for  the  benefit  of  all  its  creditors  so 
as  to  prevent  one  of  them  from  obtaining  a  preference  by  the 
entry,  without  fraud,  of  a  judgment  by  confession  on  a  note  with 
warrant  of  attorney  given  by  the  corporation  while  solvent 
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3.  While  the  president  of  a  corporation  cannot,  by  reason  of  the  gen- 
eral authority  pertaining  to  his  office,  and  without  special  au- 
thority, bind  the  corporation  by  the  execution  of  a  power  of 
attorney  to  confess  judgment  against  it,  yet  where,  by  the  articles 
of  incorporation,  the  president  is  authorized  to  represent  the  cor- 
poration "  in  matters  of  more  than  ordinary  importance,"  and  he 
in  fact  exercises  practically  the  whole  power  of  the  corporation, 
with  the  knowledge  and  concurrence  of  all  the  directors  and  per- 
sons directly  interested,  who  object  neither  to  his  general  conduct 
nor  to  the  particular  act  in  question  after  they  have  knowledge 
of  it,  his  execution  of  a  power  of  attorney  to  confess  judgment 
against  the  corporation  upon  its  note  given  at  the  same  time  for 
money  borrowed  by  the  corporation  in  furtherance  of  its  regular 
business  from  a  person  acting  in  good  faith  and  relying  upon  an 
apparent  authority  of  the  president  to  execute  such  power,  will 
be  held  to  be  the  act  of  the  corporation  and  binding  upon  it  and 
its  creditors. 

4  The  seal  of  a  corporation  is  not  essential  to  the  validity  of  a  power 
of  attorney  to  confess  judgment  against  it 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

The  Lappen  Furniture  Company,  a  corporation,  was  or- 
ganized in  the  city  of  Milwaukee,  in  December,  1892,  for  the 
purpose  of  carrying  on  a  furniture  business.  Frank  A.  Lap- 
pen  was  president;  A.  T.  Tanner,  secretary  and  treasurer; 
and  they  two,  with  Joseph  Bub,  constituted  the  board  of  di- 
rectors, from  the  time  of  the  organization  of  the  company 
up  to  and  during  all  the  transactions  to  which  this  action 
relates.  The  entire  management  of  the  corporation  was  in- 
trusted to  the  president  and  secretary.  During  all  the  time 
of  the  existence  of  the  corporation,  they  from  time  to  time 
made  notes,  drafts,  and  other  written  instruments,  with  the 
knowledge  of  and  acquiescence  of  the  third  director.  In 
fact,  the  sc>le  control  and  management  of  the  corporation 
was,  by  general  consent  of  the  directors,  left  to  the  presi- 
dent and  secretary.  The  articles  of  incorporation  contained 
the  following:  "The  principal  duties  of  the  president  shall 
be  to  preside  at  the  meetings  of  the  board  and  of  the  stock- 
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holders,  and  to  generally  represent  the  corporation  in  mat- 
ters of  more  than  ordinary  importance." 

On  the  24th  day  of  December,  1892,  Tanner,  as  secretary 
of  the  corporation,  executed  and  delivered  to  the  Wisconsin 
National  Bank  of  Milwaukee,  Wisconsin,  a  note  for  $20,000, 
payable  in  four  months  afterdate;  and  at  the  same  time 
Frank  A.  Lappen,  president,  in  the  name  of  the  corporation, 
executed  a  power  of  attorney  in  writing,  though  not  under 
the  seal  of  the  corporation,  authorizing  judgment  by  con- 
fession upon  the  note,  which  power  of  attorney  was  delivered 
to  the  bank  with  the  note.  Lappen  was  not  authorized  to 
execute  such  instrument  by  any  action  of  the  board  of  di- 
rectors, but  he  presented  to  defendant  Robert  Hill,  who  was 
president  of  the  bank  and  acted  in  its  behalf,  what  pur- 
ported to  be  certified  resolutions  of  such  board  giving  him 
such  authority;  but  in  fact  no  such  resolutions  were  ever 
adopted  at  any  meeting  of  such  board.  Hill,  acting  as  pres- 
ident of  the  bank  in  good  faith,  relied  upon  the  proofs  be- 
fore him,  believing  that  Lappen  had  been  authorized  by 
corporate  act  in  the  regular  way  to  execute  the  power  of 
attorney,  and,  so  believing,  received  the  note  and  power  of 
attorney  and,  on  behalf  of  the  bank,  delivered  to  the  offi- 
cers of  the  corporation  the  sum  of  $20,000.  On  the  2d  day 
of  May,  1893,  the  bank,  for  value,  indorsed  the  note  over  to 
Hill.  He  thereafter,  on  the  12th  day  of  May,  1893,  took 
judgment  thereon  by  confession,  pursuant  to  the  power 
granted  by  the  power  of  attorney  delivered  with  the  note 
as  aforesaid. 

At  the  time  the  note  was  given  the  corporation  was  solv- 
ent. It  then  possessed  assets  of  the  value  of  $75,000,  and 
was  indebted  in  the  sum  of  about  $5,000.  At  the  time  the 
judgment  was  taken  the  corporation  was  insolvent.  After 
the  entry  of  judgment,  plaintiffs  also  obtained  a  judgment 
against  the  corporation,  and  thereafter  brought  this  action, 
as  judgment  creditors,  to  sequestrate  the  property  of  the 
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corporation  and  wind  up  its  affairs,  making  defendant  Mill 
a  party  for  the  purpose  of  testing  the  validity  of  his  judg- 
ment. The  result  in  the  court  below  was  in  favor  of  the 
defendant  Mill,  and  judgment  was  entered  accordingly,  from 
which  this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  signed  by  Turner, 
Blbodgood  &  Kemper,  Hugh  Ryan,  and  John  F.  Burke,  at- 
torneys, and  Jackson  B.  Kemper,  counsel,  and  a  brief  in 
reply  and  oral  argument  by  Jackson  B.  Kemper.  They 
contended  that,  no  resolution  of  the  board  of  directors  hav- 
ing been  had  authorizing  the  giving  of  the  power  of  attor- 
ney, it  is  void,  and  for  that  reason  the  judgment  entered 
upon  it  is  null  and  void  and  must  be  set  aside  in  this  action. 
North  Hudson  B.  dk  L.  Asso.  v.  ChUds,  82  Wis.  479;  Cook, 
Stock  (3d  ed.),  §  713a;  Rauh  v.  Blairstown  C.  Asso.  56  N. 
J.  Law,  262;  Stokes  v.  N.  J.  Pottery  Co.  46  id.  237;  Wis.  M. 
<b  F.  Ins.  Co.  Bank  v.  Lehigh  <&  F.  C.  Co.  64  Fed.  Rep.  497 ; 
Stevens  v.  Carp  River  I.  Co.  57  Mich.  427;  McMurray  v.  St. 
Zouis  0.  Mfg.  Co.  33  Mo.  377;  4  Thompson,  Corp.  §  4630, 
and  cases  in  note.  It  has  already  been  held  that  if  there 
was  fraud  in  the  entry  of  any  of  the  judgments  entered 
against  the  corporation,  they  could  properly  be  set  aside  in 
this  very  action.  Ford  v.  Plankinton  Bank,  87  Wis.  363. 
What  greater  fraud  can  well  exist  in  a  judgment  by  con- 
fession than  to  enter  it  upon  a  power  of  attorney  which  is 
not  the  act  of  any  one  authorized  to  act  for  the  defendant, 
but  in  the  eyes  of  the  law  is  a  mere  forgery  ?  Courts  of 
other  states  have  also  held  that  a  creditors'  bill  of  this  nat- 
ure is  the  proper  method  to  attack  a  judgment  upon  con- 
fession, obtained  against  an  insolvent  corporation.  Hill  v. 
Pioneer  L.  Co.  113  N.  C.  173;  Atwater  v.  Am.  Ecch.  JV. 
Bank,  152  111.  605.  As  to  attack  by  creditors'  bill  on  judg- 
ment confessed,  see,  also,  Sweetser  v.  Silber,  87  Wis.  102. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
dk  Quarles,  and  oral  argument  by  T.  W.  Spence.    They  ar- 
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gued,  among  other  things,  that  the  corporation  cannot  re- 
pudiate the  contract  of  its  representative  either  in  giving 
the  note  in  question  or  in  securing  it  by  a  power  of  attorney 
to  confess  judgment  thereon,  where  the  avails  of  the  contract 
were  issued  for  the  benefit  of  the  corporation,  and  such  avails 
were  furnished  by  the  other  party  on  the  strength  of  such 
note  and  security,  and  especially  where  the  transaction  is 
within  the  knowledge  of  the  board  of  directors  and  stock- 
holders. Manvill  v.  Belden  M.  Co.  17  Fed.  Kep.  425;  North 
Hudson  M.  B.  &  L.  Asso.  v.  First  Nat.  Bank,  79  Wis.  45, 
and  cases  cited;  Witter  v.  Grand  Rapids  F.  M.  Co.  78  id. 
546;  Kneeland  v.  Gifonan,  24  id.  42;  Simons  v.  Fisher,  55 
Fed.  Rep.  905;  Merchants'  Bank  v.  State  Bank,  10  Wall. 
604,  644.  The  giving  of  the  cognovit  as  security  to  notes 
executed  to  secure  a  loan  is  not  so  unusual,  or  so  entirely 
outside  of  business  custom,  as  to  place  it  beyond  the  power 
of  the  managing  officers  to  give  the  same,  particularly  where 
all  others  interested  in  the  concern  had  abdicated  their  func- 
tions. The  president  had  as  much  right  to  give  the  security 
in  question  as  any  other  security.  Preston  Nat.  Bank  v. 
George  T.  Smith MP.  Co.  84  Mich.  382 ;  Sherman  Center  Town 
Co.  v.  Morris,  43  Kan.  282;  McDonald  v.  Chishobn,  131  111. 
273;  Fitzgerald  &  M.  Const.  Co.  v.  Fitzgerald.  137  U.  S.  98, 
109;  Miller  Bros.  v.  Bank  of  B.  C.  2  Oreg.  291.  The  judg- 
ment note  was  a  security.    McCaul  v.  Thayer,  70  Wis.  144. 

Marshall,  J.  The  question  presented  here,  at  the  outset, 
is  not  whether  the  president  of  a  corporation,  without  hav- 
ing been  specially  authorized  thereunto  by  the  board  of  di- 
rectors, but  by  reason  of  the  general  and  ordinary  powers 
pertaining  to  his  office,  can  bind  the  corporation  by  the 
execution  of  a  power  of  attorney  to  confess  a  judgment. 
There  is  no  controversy  but  that  the  note  was  taken  by  the 
bank  in  good  faith ;  that  it  loaned  the  $20,000  on  the  faith 
of  the  note  and  the  accompanying  power  of  attorney,  and 
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that  it  supposed,  and  had  good  reason  to  suppose,  that  the 
president,  Lappen,  was  duly  authorized  to  execute  such 
power  of  attorney ;  that  the  corporation  received  the  full 
benefit  of  the  money  loaned,  and  that  it  was  borrowed  in 
furtherance  of  its  regular  business;  that  it  was  then  solvent, 
having  a  large  amount  of  property  in  excess  of  its  liabilities; 
and  that,  if  the  claim  under  the  judgment  is  not  legal,  it 
cannot  be  said  that  it  is  inequitable.  In  this  state  of  the 
-case,  ought  a  court  of  equity  to  interfere  to  set  aside  such 
judgment?  That  is  the  question  at  the  threshold  of  this 
•case,  and  we  conclude  that  such  question  must  be  answered 
in  the  negative.  It  has  been  held  by  a  long  line  of  decisions 
in  this  state  that  courts  of  equity  will  not  enjoin  judgments 
at  law  on  grounds  showing  that  the  judgment  creditor  had 
no  right  to  take  the  same,  even  where  there  was  no  juris- 
diction in  the  court  to  enter  it,  if  the  party  seeking  such  re- 
lief can  say  nothing  against  the  justice  of  the  judgment. 
When  the  party  is  so  circumstanced,  equity  will  let  him  con- 
tend against  the  judgment  as  best  he  can  at  law.  Stokes  v. 
Knarr,  11  Wis.  389;  CrandaU  v.  Bacon,  20  Wis.  639;  Bon-, 
nell  v.  Gray,  36  Wis.  574;  McCabe  v.  Sumner,  40  Wis.  386; 
Pirie  v.  Hughes,  43  Wis.  531 ;  Rogers  v.  Cherrier,  75  Wis. 
54;  Marshall  <&  lUley  Bank  v.  Milwaukee  Worsted  MUlsy 
84  Wis.  23;  Knox  Co.  v.  Harshmcm,  133  II.  S.  152;  Walker 
v.  Bobbins,  14  How.  584. 

It  as  said  in  the  brief  of  counsel  for  appellants  that  the 
complaint  in  this  case  has  already  been  before  the  court, 
and  that  it  has  been  held  that,  if  there  was  fraud  in  the 
entry  of  the  judgment  against  the  corporation,  it  can  be 
properly  set  aside  in  this  action;  referring  to  Ford  v.  Plank- 
inton  Bank,  87  Wis.  363.  But  the  difficulty  is,  in  applying 
what  the  court  there  said,  that  there  is  no  fraud  shown  here 
on  the  part  of  the  judgment  creditor.  The  bank  acted  in 
good  faith,  and  its  assignee,  Sill,  as  well,  from  the  begin- 
ning to  the  end.  BiU  v.  Pioneer  L.  Co.  113  N.  0. 173,  and 
Vol.  92  — 13 
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Atwater  v.  Am.  Exoh.  N<xb.  Bank,  152  111.  605,  cited  by  coun- 
sel to  the  effect  that  this  proceeding  may  be  maintained  be- 
cause the  judgment  has  the  effect  to  give  the  judgment 
creditor  a  preference  over  the  other  creditors  of  the  corpo- 
ration, have  no  application  here.  In  the  jurisdictions  where 
those  cases  were  decided,  the  mere  fact  of  insolvency  of  the 
corporation  converted  the  property  into  a  trust  fund  for 
the  benefit  of  all  the  creditors,  and  for  that  reason  it  was 
held  that  the  corporation  could  not  confess  the  judgment 
nor  give  any  preference;  but  that  rule  does  not  obtain  here. 
The  mere  fact  of  insolvency  of  a  corporation,  in  this  state,, 
does  not  convert  the  corporate  property  into  a  trust  fund, 
so  as  to  prevent  preferences.  BaUin  v.  Merchants'  Each. 
Bcmky  89  Wis.  278.  The  case  of  Ford  v.  Plankinton  Bcmhy 
to  which  counsel  refers,  is  authority  only  for  the  mainte- 
nance of  such  an  action  as  this  where  the  circumstances  are 
such  as  to  show  fraud,  either  upon  the  corporation  or  the 
other  creditors,  in  the  entry  of  the  judgment.  The  case 
goes  no  further,  as  is  sufficiently  explained  in  the  opinion  of 
Mr.  Justice  Winslow  in  Ballvn  v.  Merchants'  Exch.  Banky 
supra. 

But  we  think  the  judgment  must  be  sustained  upon  an- 
other and  a  broader  ground.  It  appears  that  the  president, 
by  the  articles  of  organization,  was  expressly  clothed  with 
extraordinary  powers  in  managing  the  business  of  the  cor- 
poration. The  course  of  business,  from  the  beginning  to 
the  end,  shows  that  he  exercised  such  extraordinary  powers; 
that  his  acts  in  that  regard,  and  particularly  the  act  here 
challenged,  were  known  to  all  the  directors  of  the  corpora- 
tion, and  no  objection  was  made  thereto  at  any  time. 

Now,  while  many  cases  might  be  cited  that  restrict  the- 
powers  of  the  president  of  a  corporation,  which  he  may  ex- 
ercise merely  as  such,  within  very  narrow  limits,  they  should 
be  relied  upon  with  caution ;  for  the  circumstances  of  each 
individual  case  are  likely  to  have,  within  certain  limits,  con- 
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trolling  force.  While  it  is  true  that  in  all  cases  an  act  done 
by  the  president,  in  order  to  be  binding  upon  the  corpora^ 
tion,  mnst  be  shown  to  be  within  the  scope  of  his  authority, 
that  does  not  necessarily  mean  that  such  authority  must  be 
shown  by  the  record.  The  power  may  exist,  as  to  innocent 
third  parties,  and  may  be  shown  to  exist  by  acquiescence 
and  the  nature  and  course  of  business  which  the  president 
transacts  for  the  corporation.  In  Shermcm  v.  Fitch,  98  Mass. 
59,  it  was  held  that  the  authority  of  the  president  to  mort- 
gage corporate  property  may  be  presumed,  so  as  to  bind 
the  corporation,  by  the  course  of  business  and  by  acquies- 
cence. Mr.  Justice  Wells,  speaking  for  the  court,  said :  "  It 
is  not  necessary  that  authority  should  be  given  by  a  formal 
vote.  Such  an  act  by  the  president  and  general  manager  of 
the  business  of  the  corporation,  with  the  knowledge  and  ac- 
quiescence of  the  directors,  or  with  their  subsequent  and 
long-continued  acquiescence,  may  properly  be  regarded  as 
the  act  of  the  corporation.  Authority  in  the  agent  of  the 
corporation  may  be  inferred  from  the  conduct  of  its  officers, 
or  from  their  knowledge  and  neglect  to  make  objection,  as 
well  as  in  case  of  individuals."  Emerson  v.  Providence  H. 
Mfg.  Co.  12  Mass.  237;  Melledge  v.  Boston  1.  Co.  5  Cush. 
158;  Lester  v.  Well,  1  Allen,  34.  To  the  same  effect  is  Mar- 
tin v.  Webb,  110  U.  S.  7,  where  it  is  said  by  Mr.  Justice  Har- 
lan, in  effect,  that  the  authority  of  the  officer  of  a  corpora- 
tion may  be  implied  from  acquiescence, — from  the  course 
of  business  as  it  has  been  carried  on  for  a  considerable 
length  of  time  without  objection, —  and  in  such  cases  his 
act  will  be  taken  to  be  the  act  of  the  corporation,  where 
those  who  have  had  for  a  long  time  the  right  to  object, 
with  knowledge  of  the  facts,  have  neglected  to  do  so. 

The  same  principle  is  recognized  in  Stokes  v.  N.  J.  Pottery 
Co.  46  N.  J.  Law,  237,  cited  by  appellants  and  referred  to  in 
Thompson  on  Corporations  to  the  point  that  the  act  of  the 
president  in  confessing  judgment  must  be  specially  authorized, 
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where  a  corporation  appeared  in  the  action  and  moved  to  set 
aside  a  judgment  taken  by  confession,  as  in  this  case,  on  the 
ground  that  the  president  had  no  authority  to  execute  the 
warrant  of  attorney.  The  court  there  referred  with  ap- 
proval to  the  long  line  of  oases  in  which  the  powers  of  offi- 
cers of  corporations  were  held  to  have  been  enlarged  beyond 
the  ordinary  powers  inherent  in  the  offices,  from  the  assent 
of  the  directors,  proved  by  their  consent  and  acquiescence 
in  permitting  the  officers  to  assume  and  direct  the  control  of 
the  business;  but  the  court  did  not  apply  the  rule  of  such 
cases,  because  it  was  held  that  the  facts  were  not  sufficient 
to  warrant  such  application.  But  such  is  not  the  case  here, 
where  it  is  shown  conclusively,  not  only  that  extraordinary 
power  was  vested  in  the  president  under  the  articles  of  or- 
ganization, but  that  he  exercised  practically  the  whole  power 
of  the  corporation  with  the  knowledge  and  concurrence  of 
all  the  directors  and  persons  directly  interested,  whose  duties 
required  them  to  object  if  he  was  exceeding  his  authority, 
and  that  they  neither  objected  to  the  general  conduct  of  the 
president  before  the  act  complained  of,  nor  to  such  act  after 
they  had  knowledge  of  it.  Under  such  circumstances,  where 
the  act  is  manifestly  for  the  benefit  of  the  corporation,  in 
pursuance  of  its  legitimate  business,  and  it  has  the  benefit, 
as  against  those  who  acted  in  good  faith,  relying  upon  the 
apparent  authority  of  the  officer  to  act  in  the  particular  case, 
such  act  must  be  held  to  be  the  act  of  the  corporation  and 
binding  upon  it  and  its  creditors  as  well. 

This  is  not  inconsistent  with  the  law  as  laid  down  by  this 
court,  that  corporations  are  fictitious  bodies  and  act  through 
directors  {Ford  v.  PUmkinton  Bank,  87  Wis.  363),  but  goes 
upon  the  principle  that  responsibilities  will  be  laid  upon  the 
principal  for  the  acts  of  the  agent  done  within  the  apparent 
scope  of  his  authority,  according  to  the  course  of  business 
as  ordinarily  carried  on,  and  that  the  doctrine  of  estoppel 
by  the  conduct  of  the  principal  applies  to  corporations  the 
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same  as  to  individuals.  These  principles  have  been  more 
and  more  recognized  in  such  oases,  and  applied  with  greater 
liberality  for  the  protection  of  those  who  do  business  with 
corporate  officers  in  matters  in  furtherance  of  the  general 
purposes  of  the  corporations,  as  the  business  of  the  country 
has  drifted  more  and  more  into  the  hands  of  such  artificial 
bodies.  While  the  extension,  or,  rather,  more  liberal  recogni- 
tion, of  such  principles  has  not  changed  the  law,  as  the  same 
has  been  settled  for  a  long  period  of  time  by  the  weight  of  au- 
thority, that  the  president  of  a  corporation  cannot,  by  virtue 
of  his  ordinary  powers,  execute  a  valid  warrant  of  attorney 
to  confess  a  judgment  so  as  to  bind  the  corporation,  but,  to 
do  so,  must  be  specially  authorized  by  the  board  of  direct- 
ors, the  tendency  has  been,  as  between  the  corporation 
and  a  person  dealing  with  its  president  in  good  faith  in  a 
matter  in  furtherance  of  the  business  of  such  corporation, 
under  the  circumstances  mentioned,  to  hold,  as  a  presump- 
tion of  fact  from  the  course  of  business  as  carried  on  with 
the  knowledge  and  permission  of  the  directors,  that  such 
president  was  so  specially  authorized,  and  thereby,  and  also 
by  the  application  of  the  doctrine  of  estoppel,  to  protect  the 
innocent  party.  McDonald  v.  Chi&holm,  131  111.  273,  and 
Atwater  v.  Am.  Exok.  Not.  Bank,  152  111.  605,  are  conspicu- 
ous examples  and  they  meet  with  our  approval.  They  are 
both  cases  where  it  was  sought  to  avoid  the  effect  of  judg- 
ments by  confession,  as  in  this  case.  The  doctrine  is  there 
laid  down  as  follows:  "When  a  private  corporation  allows 
its  managing  officer  to  so  conduct  himself  in  his  dealings  and 
transactions  on  behalf  of  the  company  as  to  lead  the  public, 
or  those  dealing  with  him,  to  reasonably  believe  he  possesses 
certain  powers,  the  company  will  not  be  allowed  to  question 
such  apparent  authority,  as  against  one  relying  in  good  faith 
on  the  same;  and,  where  the  general  manager  of  a  corpora- 
tion makes  a  judgment  note  in  the  course  of  the  general 
business  of  the  corporation,  he  will  be  presumed  to  have 
acted  within  the  scope  of  his  powers,  even  though  no  resolu- 
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tion  of  the  directors  is  shown.  A  stranger  dealing  with 
him,  without  notice  of  want  of  authority,  will  be  protected." 
Thus,  the  principle  of  law  contended  for  by  the  appellants 
is  maintained;  yet,  by  the  evolution,  we  may  properly  say, 
of  equitable  principles,  and  their  more  liberal  application  as 
well,  rather  than  by  the  discovery  of  any  new  ones,  the  ef- 
fectiveness of  the  whole  body  of  the  law  is  preserved  to 
accomplish  justice  in  dealing  with  business  conditions  as 
they  now  are,  when  corporations  exist,  not  created  by  spe- 
cial grant,  and  few  in  number,  for  purposes  of  more  or  less 
public  concern,  as  formerly,  but  organized  under  general 
and  very  liberal  acts  for  all  kinds  of  legitimate  business 
which  concern  the  individual  at  every  turn  in  the  ordinary 
affairs  of  everyday  life. 

In  this  discussion  we  have  not  noticed  the  fact  that  the 
power  of  attorney  in  this  case  was  not  sealed  with  the  seal 
of  the  corporation,  because  we  do  not  deem  that  fact  of  any 
special  importance.  The  seal  would  only  be  presumptive 
evidence  that  the  execution  of  the  instrument  was  a  corpo- 
rate act.  If  it  be  such  in  fact,  or  if  the  circumstances  be 
such  that  defendant  Sill  had  a  right  to  rely  upon  it  as  such, 
then  the  absence  of  the  seal  makes  no  difference;  the  seal 
was  not  essential  to  the  validity  of  the  instrument.  Angell 
&  A.  Corp.  §  282;  4  Thompson,  Corp.  §  4630.  The  old  doc- 
trine that  corporations  can  act  only  by  deed  or  instrument 
under  seal  has  been  very  much  modified.  It  has  given  way 
to  the  pressure  put  upon  it  by  the  great  growth  of  corpo- 
rate transactions,  and  the  necessity  for  greater  freedom  in 
their  operations,  for  the  convenience  of  business.  Such 
bodies  may  now  act  without  a  seal,  very  much  as  individ- 
uals can,  except  when  otherwise  provided  by  statute  or  their 
articles  of  organization. 

It  follows  from  the  foregoing  that  the  judgment  of  the 
circuit  court  must  be  affirmed. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Sohubebt,  Appellant,  vs.  Richter,  Respondent. 

January  8 — January  £8, 1896. 

Slander:  Pleading. 

In  an  action  for  slander  the  complaint  must  state  the  particular  de- 
famatory words  spoken. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
•county:  J.  C.  Ludwig,  Judge.    Affirmed. 

The  complaint  alleges,  in  effect,  that  on  March  1, 1894, 
the  firm  of  Richter,  Schubert  &  Dick,  then  conducting  a 
•general  real-estate,  loan,  and  insurance  business,  in  Mil- 
waukee, as, copartners,  made  their  promissory  note  in  writ- 
ing, bearing  date  on  that  day,  for  $2,274.33,  payable  one  year 
after  date,  to  one  Joseph  Flanner,  with  interest,  and  there- 
mpon  delivered  the  same  to  said  Flanner  for  full  value;  that 
thereafter,  and  before  maturity  of  said  note,  said  Flanner 
.sold  and  delivered  the  same  to  this  plaintiff;  that  on  August 
1, 1894,  said  partnership  expired  by  limitation,  and  there- 
after the  plaintiff  and  defendant  each  entered  into  business 
for  himself  in  the  same  line  of  business  as  had  formerly  been 
•conducted  by  the  firm ;  that,  to  supply  capital  therefor,  the 
plaintiff  had  negotiated  with  the  First  National  Bank  of 
Milwaukee  for  a  loan  upon  said  note  to  the  amount  thereof; 
that  the  defendant,  with  intent  to  injure  and  impair  the 
business  credit  of  the  plaintiff,  and  to  prevent  him  from  ob- 
taining credit  on  said  note,  warned  the  cashier  of  said  bank 
not  to  discount  or  purchase  said  note  from  the  plaintiff, — 
thereby  giving  the  cashier  to  understand  that  he  repudiated 
•his  obligation  on  said  note,  that  the  possession  thereof  by 
the  plaintiff  was  wrongful  and  felonious,  and  that  the  plaint- 
iff was  not  entitled  to  sell,  assign,  or  transfer  said  note  to 
the  bank;  that  the  defendant  gave  the  cashier  to  understand, 
by  inference  and  by  direct  charge,  that  said  note  was  with- 
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oat  value,  and  that  the  plaintiff  had  no  right  to  the  posses- 
sion thereof  and  no  property  therein,  and  that  he  was- 
attempting  to  obtain  the  money  of  said  bank  fraudulently;, 
that  in  consequence  of  such  warning  the  bank  refused  to- 
accept  said  note,  or  to  advance  any  money  thereon,  or  to 
extend  any  credit  to  the  plaintiff;  that  by  reason  thereof 
the  credit  of  the  plaintiff  was  ruined  at  said  bank  and  other 
money  institutions  in  Milwaukee,  and  hence  he  was  unable 
to  obtain  capital  with  which  to  conduct  business;  that  by 
said  act  the  defendant  intended  to  injure  the  business  repu- 
tation of  the  plaintiff;  and  that  such  acts  were  done,  and 
such  warnings  and  statements  made,  by  the  defendant  falsely 
and  maliciously  and  with  intent  to  injure  the  plaintiff,  and 
by  reason  whereof  the  plaintiff  was  injured  in  his  business 
and  reputation,  and  for  which  he  claims  damages. 

From  an  order  sustaining  a  demurrer  to  such  complaint 
for  insufficiency,  the  plaintiff  appeals. 

Henry  W.  Dimlop}  for  the  appellant. 
'   For  the  respondent  there  was  a  brief  by  Austin  &  Fehry 
and  oral  argument  by  W.  H.  Austin. 

Cassoday,  C.  J.  The  complaint  entirely  fails  to  state  or 
allege  what  particular  words  were  spoken  by  the  defendant 
which  the  plaintiff  claims  were  defamatory.  It  merely  states- 
the  pleader's  inferences  or  conclusions,  drawn  from  some- 
thing supposed  to  have  been  said,  but  not  alleged.  "  The- 
words  in  which  the  slander  is  conveyed  must  be  stated  in 
the  complaint,  in  order  that  the  court  may  judge  whether 
they  constitute  a  ground  of  action,  and  also  because  the  de- 
fendant is  entitled  to  know  the  precise  charge  against  him,, 
and  cannot  shape  his  case  until  he  knows.  It  is  not  suffi- 
cient to  set  forth  the  tenor  or  effect  of  the  words  used  by 
the  defendant."  13  Am.  &  Eng.  Ency.  of  Law,  456.  This 
is  not  only  elementary,  but  has  frequently  been  sanctioned 
by  this  court.    Zeig  v.  Ort,  3  Pin.  30;  K v.  R ,  20- 
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Wis.  239;  Simonsen  v.  Eerold  Co.  61  Wis.  626;  Pelzer  v. 
Bmisk,  67  Wis.  291;  SohUd  v.  Zegler,  82  Wis.  73.  It  fol- 
lows that  the  demurrer  was  properly  sustained. 

By  the  Court. —  The  order  of  the  superior  court  of  Mil- 
waukee county  is  affirmed. 


Germania  Spas  &  Bau  Yerein,  Respondent,  vs.  Flynn  and 
another,  Appellants. 

January  8  —  January  28, 1896. 

Corporations:  Officers:  Term:  Official  bond:  Pleading. 

1.  The  fact  that  under  sec.  1776,  R.  S.,  directors  of  a  corporation  are  to 

be  elected  annually  does  not  limit  to  one  year  the  term  of  office 
of  the  attorney  of  a  corporation  appointed  by  the  directors,  since, 
if  classified  as  provided  in  sec.  1772,  directors  may  hold  office  for 
three  years,  and  under  said  sec  1776  the  term  of  the  other  officers 
may  be  prescribed  by  the  articles  of  incorporation  or  the  by-laws. 

2.  An  allegation  that  the  attorney  of  a  corporation  was  appointed  and 

held  under  said  appointment  for  the  term  of  two  years  is  a  suffi- 
cient allegation  that  his  term  was  for  two  years. 

3.  In  an  action  upon  the  official  bond  of  the  attorney  of  a  corporation 

whose  business  included  the  making  of  loans  to  its  members  on 
real-estate  security,  a  complaint  alleging  that  said  attorney  "by 
virtue  of  his  office  "  was  given  a  check  payable  to  his  order,  which 
he  was  to  deliver  to  a  borrower  as  soon  as  the  latter  should  exe- 
cute a  satisfactory  mortgage,  and  that  he  converted  the  check  to 
his  own  use,  is  held  sufficient  to  show  that  the  check  was  received 
by  him  by  virtue  of  his  office. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county :  J.  C.  Ludwig,  Judge.    Affirmed. 

This  is  an  action  upon  a  bond.  A  demurrer  to  the  com- 
plaint was  overruled.  The  allegations  of  the  complaint,  so 
far  as  necessary  to  be  set  forth,  are  as  follows : 

"  The  said  plaintiff  alleges  that  it  is  a  corporation,  organ- 
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ized  under  the  laws  of  the  state  of  Wisconsin,  for  the  pur- 
pose of  creating  a  mutual  savings  fund  from  dues  of  its 
members,  and  making  loans  to  its  members  on  real-estate 
security,  and  has  been  such  corporation  ever  since  the  year 

1887,  and  that  the  office  of  said  plaintiff  corporation  is  now, 
and  at  all  times  since  its  organization  has  been,  in  the  city 
and  county  of  Milwaukee,  state  of  Wisconsin.  The  plaintiff 
alleges  that  its  by-laws  provide  that  the  board  of  directors 
shall  elect  or  appoint  and  discharge  all  officers  of  the  asso- 
ciation, and  fix  the  compensation  of  such  officers,  and  shall 
also  appoint  an  attorney.  The  plaintiff  alleges  that,  under 
the  provisions  of  said  by-laws,  one  Reter  Rupp,  an  attorney 
at  law,  on  or  about  the  15th  day  of  May,  1888,  was  duly  ap- 
pointed the  attorney  of  said  plaintiff  by  its  board  of  direct- 
ors, and  held  under  said  appointment  for  the  term  of  two 
years,  or  until  about  the  middle  of  May,  1890,  and  at  said 
last  date  was  reappointed  such  attorney,  and  held  under  said 
last  appointment  until  about  the  29th  day  of  September, 
1891,  when  he  was  removed  by  the  board  of  directors. 

"The  plaintiff  alleges  that  upon  the  29th  day  of  May, 

1888,  the  above  named  Peter  Rupp,  as  principal,  and  the 
defendants  Lytton  Flynn  and  F.  Seibel,  as  sureties,  executed 
to  the  said  plaintiff  a  joint  and  several  bond  in  the  penal 
sum  of  one  thousand  dollars  ($1,000.00),  good  and  lawful 
money  of  the  United  States  of  America,  conditioned  that, 
whereas,  the  said  Peter  Rupp  was,  on  the  15th  day  of  May, 
1888,  duly  elected  attorney  for  said  Germania  Spar  dk  Bau 
Verein,  now,  therefore,  if  the  said  Peter  Rupp  shall  well  and 
truly  perform  all  the  duties  of  his  said  office,  and  shall  pay 
out  to  the  proper  parties  all  moneys  which  may  come  into 
his  hands  by  virtue  of  said  office,  all  without  fraud  or  delay, 
then  this  obligation  to  be  void,  otherwise,  to  be  and  remain 
in  full  force;  a  copy  of  which  bond  is  hereto  annexed, 
marked  '  Exhibit  A,'  and  made  a  part  of  this  complaint. 

"  The  plaintiff  alleges  that  its  articles  of  association  pro- 
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vide  that  loans  may  be  made  to  its  members  upon  real- 
restate  security,  and  that  one  Peter  Henry  Jessen  was  a 
member  of  said  corporation  during  the  years  1889, 1890,  and 
1891,  and  that  he  made  arrangements  with  said  plaintiff, 
prior  to  the  month  of  August,  1889,  for  a  loan  of  two  thou- 
sand nine  hundred  and  ninety  dollars  ($2,990.00)  on  his  real 
estate.  The  plaintiff  alleges  that  on  or  about  the  1st  day 
of  August,  1889,  the  said  Peter  Rupp,  by  virtue  of  his  office 
as  attorney  of  said  plaintiff,  was  given  a  check  by  plaintiff 
for  the  sum  of  two  thousand  nine  hundred  and  ninety  dol- 
lars ($2,990.00)  on  Merchants5  Exchange  Bank,  Milwaukee, 
"Wisconsin,  payable  to  the  order  of  the  said  Peter  Rupp,  and 
in  favor  of  said  Petter  Henry  Jessen,  which  check  the  said 
Peter  Rupp  was  to  deliver  to  the  said  Peter  Henry  Jessen 
as  soon  as  the  said  Peter  Rupp  obtained  a  satisfactory  mort- 
gage upon  the  real  estate  of  the  said  Peter  Henry  Jessen,  to 
secure  a  repayment  of  the  money  represented  by  said  check, 
unless  said  check  was  recalled  by  the  board  of  directors." 

The  complaint  then  alleges  conversion  of  the  check  by 
Rupp,  on  or  about  August  1st,  aforesaid,  and  concealment 
of  such  conversion  until  September,  1891 ;  also,  that  Rupp 
committed  suicide  in  the  spring  of  1892;  that  demand  was 
made  on  the  appellants,  before  action,  for  the  payment  of 
$1,000,  the  penal  sum  of  the  bond,  which  was  refused;  and 
judgment  is  demanded  for  the  penalty  of  the  bond,  with  in- 
terest. 

For  the  appellants  there  was  a  brief  by  Howard  &  Mai- 
lory,  and  oral  argument  by  R.  B.  Mallory.  They  con- 
tended, inter  alia,  that  the  sureties  on  the  bond  of  an  officer 
whose  term  is  for  one  year  are  liable  for  that  year  only. 
Hassell  v.  Long,  2  Maule  &  S.  363;  Kingston  Mut.  Ins.  Co. 
v.  Clark,  33  Barb.  196;  Welch  v.  Seymour,  28  Conn.  387; 
Mayor  of  Wilmington  v.  Horn,  2  Harr.  (Del.),  190 ;  Wardens 
of  St.  Saviours  v.  Bostock,  2  Bos.  &  P.  (New  Rep.),  175 ; 
State  v.  Wayman,  2  Gill  &  J.  254;  Brandt,  Suretyship  (1st 
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ed.),  §  138  et  seg.;  Murfree,  Oflf.  Bonds,  §  421,  and  cases- 
cited.  If  the  attorney's  term  was  unlimited  and  of  indefi- 
nite duration,  the  sureties  cannot  be  held  for  such  unlimited 
and  indefinite  period.  Omro  v.  Kaime,  39  "Wis.  468.  The 
limit  of  the  liability  of  a  surety  is  measured  by  the  term  of 
office  of  those  who  appoint  the  principal.  Munford  v.  Rice, 
6  Munford,  81;  Peppin  v.  Cooper,  2  Barn.  &  Aid.  431; 
Zwerpool  Water  Works  Go.  v.  Atkinson,  6  East,  507;  Bige- 
low  v.  Bridge,  8  Mass.  275.  The  contract  of  suretyship  is- 
always  strictly  construed  in  favor  of  the  surety,  and  it  can- 
not be  extended  by  implication  beyond  the  clear  and  abso- 
lute terms  of  the  undertaking.  24  Am.  &  Eng.  Ency.  of 
Law,  750;  Miller  v.  Stewart,  9  Wheat.  680.  The  sureties  in 
this  case  are  bound  for  moneys  coming  into  the  hands  of  the 
attorney,  as  such,  from  other  parties  for  the  use  of  the 
corporation,  but  are  not  bound  for  moneys  placed  in  his 
hands  by  the  corporation  itself  for  the  purpose  of  enabling 
him  to  consummate  an  ordinary  business  transaction  which 
was  strictly  within  the  line  of  the  treasurer's  duties.  The 
money  did  not  come  into  the  attorney's  hands  "  by  virtue  of 
said  office."  Burlington  Ins.  Go.  v.  Johnston,  24  111.  App. 
565;  S.  G.  120  111.  622;  John  Hancock  Mut.  L.  Ins.  Co.  v. 
Lowenberg,  120  TS.  Y.  44;  National  M.  B.  Asso.  v.  Conkling, 
90  id.  116. 

For  the  respondent  there  was  a  brief  by  Williams  & 
May,  and  oral  argument  by  A.  B.  May.  They  argued, 
among  other  things,  that  though  the  secretary  was  chosen 
by  the  directors  the  tenure  of  his  office  did  not  depend  on 
their  official  term,  which  was  one  year;  but,  as  they  were 
authorized  by  the  by-laws  to  fix  his  term  of  office  and  to 
summarily  dismiss  him,  they  could,  by  electing  him  once, 
without  further  action,  continue  him  in  office  indefinitely 
and  during  such  continuance  his  sureties  were  liable.  Hum- 
boldt  S.  &  L.  Soc.  v.  Wennerhold,  81  Cal.  528;  Louisiana  8. 
Bank  v.  Leoux,  3  La.  Ann.  674;  Hughes  v.  Smith,  5  Johns. 
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168;  Amherst  Bank  v.  Hoot,  2  Met.  522;  Phillips  v.  Bos- 
sard,  35  Fed.  Rep.  99;  Gornm.  v.  Beading  8.  Bank,  129  Mass. 
73;  Cambridge  v,  Fifidd,  126  id.  428;  Mobile  &  M.  B.  Co. 
v.  Brewer9  76  Ala.  135. 

Winslow,  J.  The  appellants  contend  that  because  direct- 
ors of  a  corporation  are  to  be  elected  annually  (R.  S.  sec. 
1776),  therefore  the  term  of  office  of  the  attorney  of  the 
corporation  must  terminate  with  the  year,  and,  consequently, 
that  the  defendants  are  not  responsible  for  a  defalcation  oc- 
curring more  than  two  months  after  the  expiration  of  their 
principal's  term  of  office.  The  position  is  not  tenable.  Di- 
rectors, if  classified  as  provided  in  sec.  1772,  R.  S.,  may  hold 
office  for  three  years,  and,  furthermore,  under  the  provis- 
ions of  sec.  1776,  the  term  of  the  other  officers  of  the  cor- 
poration may  be  prescribed  by  the  articles  of  incorporation 
or  the  by-laws,  and  such  term  is  plainly  not  limited  to  a 
single  year. 

The  complaint  distinctly  alleges  that  Rupp  was  appointed 
and  held  under  said  appointment  for  the  term  of  two  years. 
This  must  be  held  a  sufficient  allegation  that  his  term  was 
for  two  years.  This  point  being  decided  adversely  to  the 
appellants,  there  seems  no  doubt  that  the  complaint  states  a 
cause  of  action.  It  is  alleged  that  the  check  was  delivered 
to  and  received  by  Rupp  "  by  virtue  of  his  office  "  as  attor- 
ney, and  this  may  well  be  so.  At  least,  it  cannot  be  said, 
in  view  of  the  allegations  of  the  complaint,  that  it  was  not 
so  received. 

By  the  Court. —  Order  affirmed. 
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-110        »  40 

pi  16      2  43  "Wubdkmaott,  Respondent,  vs.  Babnbs,  Appellant. 

January  8 — January  £89 1896* 

Physician*  and  surgeons:   Value  of  services:  Malpractice:  Evidence? 

Court  and  jury. 

1.  In  an  action  to  recover  for  services  as  a  physician,  where  plaintiff 

testified  as  to  the  nature  of  the  treatment,  that  the  services  were 
worth  the  amount  charged,  and  that  the  charges  were  less  than 
was  usual  for  such  services,  and  there  was  no  evidence  to  the  con- 
trary and  no  dispute  as  to  the  number  of  visits,  it  is  held  that  the 
defendant  was  not  prejudiced  by  a  ruling  of  the  trial  court  that^ 
while  he  might  cross-examine  plaintiff  as  to  what  had  been  done 
by  him  and  might  make  the  defense  that  the  services  were  not 
-  worth  anything,  he  could  not  cross-examine  as  to  the  amount 
charged  for  particular  visits  and  what  they  were  worth. 

2.  Upon  such  undisputed  evidence  there  was  no  question  for  the  jury 

as  to  the  plaintiff's  demand. 

3.  Evidence  in  such  case  that  the  patient  grew  worse  under  plaintiffs 

treatment  and  better  after  plaintiff  had  been  discharged,  with- 
out further  evidence  —  other  than  the  mere  conjectures  of  non- 
experts —  to  show  that  the  treatment  was  improper  or  negligent, 
wholly  failed  to  support  a  counterclaim  for  damages  alleged  to- 
have  been  caused  by  negligent  and  unskilful  treatment 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  R.  N.  Austin,  Judge.    Affirmed. 

This  was  an  action  for  professional  services  by  the  plaint- 
iff as  physician  and  surgeon,  alleged  to  have  been  rendered 
in  treating  the  defendant's  son,  and  of  the  alleged  value  of 
$83,  and  issue  was  taken  by  the  defendant  as  to  the  value 
of  the  services;  and  he  also  interposed  a  counterclaim  for 
damages  caused  by  the  alleged  negligent  and  unskilful  treat- 
ment of  the  patient,  whereby  the  defendant  had  been  put  to 
great  expense  and  otherwise  damaged,  etc.  At  the  conclu- 
sion of  the  evidence  the  court  directed  a  verdict  in  favor  of 
the  plaintiff  for  $87,  the  amount  claimed  and  interest,  for 
which  judgment  was  given,  with  costs,  against  the  defend- 
ant, and  from  which  he  appealed. 
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For  the  appellant  there  was  a  brief  by  Williams  <&  May, 
and  oral  argument  by  A.  B.  May. 
J.  A.  Eggen,  for  the  respondent. 

Pinney,  J.  1.  The  plaintiff  was  called  as  a  specialist  to 
treat  the  eyes  and  ears  of  the  defendant's  son,  who  had  sus- 
tained serious  injury  by  the  explosion  of  a  dynamite  car- 
tridge. The  plaintiff  testified  as  to  the  value  of  his  services, 
the  circumstances  under  which  they  were  rendered,  and  the 
nature  of  his  treatment;  that  the  services  were  worth  $83, 
and  that  the  rates  were  less  than  usually  charged  for  such 
services.  There  was  no  evidence  to  the  contrary.  The  ac- 
count consisted  of  a  large  number  of  items  for  visits,  etc. 
The  defendant's  counsel  proposed  to  cross-examine  the  plaint- 
iff as  to  the  amount  charged  for  particular  visits  and  what 
they  were  worth.  On  objection,  the  court  ruled  that  the 
plaintiff  might  be  examined  as  to  what  had  been  done  by 
hiija,  but  how  much  he  had  charged  for  each  visit  was  im- 
material; that  if  the  defendant  proposed  to  make  the  de- 
fense that  the  services  were  not  worth  anjTthing,  he  could 
make  it,  and  the  jury  would  pass  upon  it.  There  was  no 
dispute  as  to  the  number  of  visits  or  items,  and  we  see  no 
reason  for  thinking  that  the  defendant  was  prejudiced  by 
the  ruling.  He  had  reasonable  latitude  for  cross-examina- 
tion and  defense  as  to  the  value  of  the  services,  and  there 
is  no  reason  to  suppose  that  he  was  prejudiced  by  the  rul- 
ing of  the  court.  He  did  not  offer  to  produce  any  evidence 
on  the  subject,  and  he  has  lost  nothing  except  the  privilege 
of  making  a  lengthy  and  useless  cross-examination  as  to 
each  visit  by  way  of  contrasting  the  value  of  one  or  more 
visits  with  the  others.  There  was  no  claim  that  the  charges 
were  above  the  usual  rate  for  such  services,  and  therefore 
there  was  no  question  for  the  jury  as  to  the  plaintiff's  de- 
mand. 

2.  The  evidence  wholly  fails  to  support  the  counterclaim. 
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It  is  claimed  that  the  defendant's  son  grew  worse  under  the 
plaintiffs  treatment,  and  that  he  grew  better  after  the 
plaintiff  had  been  discharged,  but  this  does  not  show  that 
the  plaintiff  was  guilty  of  negligence  or  unskilfulness  in 
treating  him.  In  particular,  it  is  claimed  that  the  plaintiff 
improperly  applied  and  used  a  tube  of  hot  water  over  the 
nose  to  cure  the  ailment  or  injury  to  his  eyes;  that  the  heat 
was  so  great  as  to  be  injurious.  Other  physicians  were  in 
attendance  on  the  patient,  but  their  evidence  was  not  pro- 
duced. No  surgical  or  medical  witness  was  called  by  the 
defendant  to  say  that  the  treatment  was  improper  or  neg- 
ligent in  the  least  degree,  whatever  uneducated  persons  or 
non-experts  might  conjecture  upon  the  subject.  The  plaint- 
iff could  not  be  convicted  of  malpractice  on  such  evidence. 
He  could  not  be  held  responsible  simply  because  he  failed 
to  cure  the  defendant's  son,  nor  for  mere  misjudgment  in 
treating  him,  if  the  treatment  was  such  as  physicians  and 
surgeons  of  ordinary  knowledge  and  skill  would  apply. 
Quiwn,  v.  Higgins,  63  Wis.  664.  The  general  rule  of  law  is 
that  a  physician  or  surgeon  who  holds  himself  out  as  such, 
in  treating  a  patient,  must  exercise  such  reasonable  care  and 
skill  in  that  behalf  as  is  usually  exercised  by  physicians  or 
surgeons  in  good  standing,  of  the  same  system  or  school  of 
practice,  in  the  vicinity  or  locality  of  his  practice,  having 
due  regard  to  the  advanced  state  of  medical  or  surgical 
science.  Nelson,  v.  Harrington,  72  Wis.  597.  There  was  an 
entire  absence  of  competent  evidence  to  go  to  the  jury  under 
the  counterclaim  to  sustain  a  verdict  finding  the  plaintiff 
guilty  of  negligence  or  want  of  proper  skill  in  treating  the 
defendant's  son,  and  it  could  not  be  left  to  the  jury  to  find 
a  verdict  upon  mere  conjecture.  The  court  properly  di- 
rected a  verdict  for  the  plaintiff. 

By  the  Court. —  The  judgment  of  the  superior  court  is 
affirmed. 
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Skinner,  Executor,  Respondent,  vs.  American  Bible  Society  i  15        *303 
and  others,  Appellants.  ~ 

January  8  —  January  £8, 1896. 

Wills:  Execution:  Attestation:  Adoption  of  other  instrument 

1.  Under  sec.  2282,  R.  &,  providing  that  a  will  to  be  effectual  must 

among  other  things,  be  "  attested  and  subscribed  in  the  presence  of 
the  testator  by  two  competent  witnesses,"  an  instrument  in  writ- 
ing, signed  by  the  testator  and  subccribed  in  his  presence  and  at 
his  request — which  request  may  be  implied  from  circumstances  — 
by  two  competent  witnesses,  is  prima  facie,  and  so  far  as  formality 
of  execution  goes,  a  valid  will 

2.  An  insufficiently  executed  testamentary  writing  may  be  so  adopted 

by  a  later  instrument  which  is  properly  executed  as  to  become  a 
part  of  the  latter  and  with  it  to  form  a  valid  will  or  codioiL 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  for 
Milwaukee  county  which  affirmed  an  order  of  the  county 
court  of  Milwaukee  county  whereby  it  denied  probate  to 
two  instruments  propounded  as  the  codicil  to  the  last  will 
and  testament  of  Mary  W.  Leonard,  deceased. 

The  first  of  such  instruments,  dated  September  21,  1874, 
is  as  follows :  "  Whereas,  on  the  first  day  of  January,  1872, 
I  transferred  to  Rev.  A.  M.  Stowe  the  sum  of  one  thousand 
and  five  hundred  dollars  (1,500),  to  be  held  by  him  in  trust, 
to  pay  the  interest  to  me  during  my  lifetime,  and  to  pay  the 
principal,  at  my  decease, —  unless,  in  the  providence  of  God, 
I  should  be  under  the  necessity  of  using  more  or  less  of  it 
to  supply  my  own  imperative  wants, —  to  some  religious  so- 
ciety or  societies  and  for  religious  uses,  but  without  defining 
the  objects  of  my  bounty,  I  now,  therefore,  on  the  first  day 
of  September,  1874,  for  the  purpose  of  defining  and  specify- 
ing more  particularly  the  religious  objects  to  which  such 
Vol.92— U 
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money  shall  be  paid  after  my  death,  I  hereby  make  this  in- 
strument to  declare  the  objects  of  such  trust;  and  I  do 
hereby  transfer  said  property  to  said  A.  M.  Stowe  in  trust, 
and  I  do  hereby  declare  the  objects  of  said  trust  as  follows, 
to  wit :  First.  The  interest  of  said  funds  shall  be  paid  to 
me  during  my  life.  Second.  After  my  death  the  said  A.  M. 
Stowe  shall  pay  the  said  money  to  the  following  objects,  in 
the  sums  hereinafter  stated :  To  the  American  Bible  Society, 
$250.00;  to  the  Board  of  Foreign  Missions  of  the  Pres. 
Church,  $250.00;  to  the  Presbyterian  Committee  of  Home 
Missions,  $250.00;  to  the  American  Tract  Society,  $250.00; 
to  Auburn  Theological  Seminary,  $250.00;  to  the  Home  for 
Little  Wanderers  and  kindred  institutions,  $250.00.  Mary 
W.  Leonard.  Witnessed  by  M.  A.  Webster,  Sept.  21, 1S74." 
The  second  of  such  instruments,  dated  October  8, 1883, 
and  written  on  the  same  sheet  with  the  instrument  above  set 
forth,  is  as  follows:  "Oct.  8,  1883.  Since  the  above  instru- 
ment was  drawn  up,  I  feel  that  the  Lord,  by  withholding 
success  from  my  dear  brother  for  many  years,  thus  leaving 
him  to  come  into  a  state  of  utter  destitution,  has,  in  his 
providence,  thrown  him  upon  me  to  a  large  extent  for  a 
support,  and  especially  so  if  his  life  is  spared  after  he  is 
unable  to  do  anything  to  furnish  himself  with  the  comforts 
of  life.  In  the  meantime  the  interest  on  the  above  sum,  not 
having  been  called  for  by  me,  has  accumulated,  and  there  is 
now  to  be  added  to  the  above  sum,  viz.  $1,500 — $1,000. 
Now,  as  I  have  no  other  way  of  assisting  my  brother,  I  wish 
the  interest  of  the  whole  sum,  viz.  the  $1,500  and  the  $1,000 
added,  to  be  used  for  my  brother  as  long  as  he  lives,  if  he 
needs  it;  also,  any  part  of  the  principal  which  is  needed  to 
furnish  him  not  only  with  the  necessaries,  but  also  with  the 
oomforts  of  life;  and  whatever  is  left  of  the  sum  total  after 
his  decease  and  my  own  decease,  I  wish  to  be  given  to  the 
Lord,  as  above  stated,  viz.  the  $1,500  to  be  given  to  the  ob- 
jects heretofore  stated,  or,  if  it  has  boen  necessary  to  use  a 
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part  of  it,  that  the  remainder  be  given  to  the  six  objects 
mentioned  in  the  same  ratio,  and  whatever  is  left  of  the  ad- 
ditional $1,000  be  divided  into  five  equal  parts,  and  that  one 
fifth  be  given  to  the  American  Bible  Society,  one  fifth  to  the 
American  Tract  Society,  one  fifth  to  the  Presby.  Board  of 
Foreign  Missions,  and  two  fifths  to  the  Board  of  Home 
Missions.  M.  W.  Leonard.  Witnessed  by  Lnoy  Brainard 
Stowe,  Robert  B.  Perine." 

The  probate  court  considered  that  these  instruments  did 
not  constitute  a  will,  because  (1)  they  were  wanting  of  tes- 
tamentary character  and  purpose,  and  (2)  by  reason  of  de- 
fective execution,  and  denied  them  probate. 

Whether  the  will  was  defectively  executed  is  a  mixed  ques- 
tion of  fact  and  law,  arising  upon  the  evidence.  Whether 
it  is  of  testamentary  character  is  to  be  determined  by  the 
interpretation  of  the  instruments  themselves.  The  evidence 
which  tended  to  show  the  proper  execution  of  the  instru- 
ments as  a  will  was  substantially  as  follows:  Lucy  Brainard 
Stowe,  one  of  the  subscribing  witnesses,  testified:  u I  signed 
ray  name  as  a  witness  to  that  instrument  in  Mrs.  Leonard's 
room,  ...  in  Mrs.  Leonard's  presence,  and  at  her  re- 
quest, and  in  the  presence  of  Robert  B.  Perine.  I  do  not 
remember  anything  she  said  at  the  time,  .  .  .  except  to 
request  Mr.  Perine  and  me  to  sign,  and  to  hand  me  the  pen, 
and  showing  me  where  to  sign.  1  did  not  see  her  sign  the 
instrument.  Her  name  was  written  at  the  bottom  of  the 
instrument,  before  Mr.  Perine  and  I  signed  our  names.  She 
saw  us  both  sign,  and  we  signed  at  the  same  time."  Robert 
B.  Perine,  the  other  subscribing  witness,  testified :  "As  I 
came  into  her  room,  Mrs.  Leonard  was  just  rising  from  the 
table  where  die  was  signing  her  name.  I  do  not  remember 
whether  anything  was  said  by  Mrs.  Leonard,  except,  per- 
haps, to  tell  me  where  to  sign  my  name.  The  instrument 
was  lying  on  the  table  before  me.  I  signed  because  Mr. 
Stowe  asked  me  to.    Miss  Stowe  and  I  signed  in  one  an- 
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other's  presence.  I  don't  remember  that  Mrs.  Leonard  made 
any  statement  to  me,  or  in  my  presence,  as  to  what  the  in- 
strument was  that  I  had  just  signed.  Mrs.  Leonard  was 
present  and  looking  on  when  Miss  Stowe  and  I  signed  our 
names."  Alfred  M.  Stowe  testified:  "She  asked  me  if  I 
would  ask  my  daughter  and  Mr.  Perine  to  come  to  her  room. 
.  .  .  I  did  as  she  requested.  .  .  .  She  told  me  tfcat 
was  her  will,  and  I  stated  to  the  witnesses  that  she  requested 
me  to  have  them  come  to  her  room,  Mrs.  Leonard  was  sit- 
ting at  the  table  with  this  will  or  codicil  before  her,  and 
when  we  all  three  went  into  the  room,  and  she  requested 
them  to  sign,  I  said, i  This  is  Mrs.  Leonard's  will,  and  she 
wishes  you  to  sign  as  witnesses;'  and  she  said,  'Yes.'  I 
saw  the  witnesses  sign  their  names."  The  subscribing  wit- 
nesses do  not  remember  that  Mr.  Stowe  was  present  at  their 
signing. 

For  the  appellants  there  was  a  brief  by  Shepard,  Having 
dk  Frost,  attorneys,  and  Edward  W.  Frosty  of  counsel,  and 
oral  argument  by  Edward  W.  Frost. 

Geo.  E.  Sutherland,  for  the  respondent. 

Newman,  J.  That  the  two  instruments,  together,  may 
constitute  the  last  will  and  testament  of  Mary  W.  Leonard, 
it  needs  that  the  last,  or  codicil,  dated  October  8, 1883,  shall 
have  been  executed  with  so  much  of  formality  as  the  law 
prescribes  for  the  execution  of  a  will.  In  order  to  execute 
the  instrument  as  a  will,  it  must  be  (1)  in  writing;  (2)  signed 
by  the  testatrix;  (3)  attested  and  subscribed, in  the  presence " 
of  the  testatrix,  by  two  competent  witnesses.  K.  S.  sec. 
2282.  This  instrument  was  in  writing.  It  is  not  questioned 
that  it  bears  the  genuine  autograph  signature  of  the  testa- 
trix, subscribed  before  the  attestation.  It  was  not  necessary 
that  she  should  have  affixed  her  signature  in  the  presence  of 
the  witnesses.  Cassoday,  Wills,  §  114.  It  was  subscribed 
by  two  competent  witnesses,  in  the  presence  of  the  testatrix. 
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What  lacks  it  of  being  perfectly  executed  ?  Obviously,  noth- 
ing, unless  it  appears  that  the  subscribing  witnesses  failed 
to  attest  as  well  as  to  subscribe  it 

It  would  be  difficult,  no  doubt,  to  satisfactorily  define  that 
element  in  the  attestation  of  a  will  which  is  not  also  present 
in  the  mere  subscription  to  a  will.  No  physical  act  is  re- 
quired in  the  one  which  is  not  also  required  in  the  other, 
and  it  is  not  clear  what  mental  act  or  fact  appropriate 
to  the  one  is  absent  from  the  other.  And  the  definitions 
of  the  most  recent  lexicographers  do  not  make  it  quite 
perspicuous.  The  Century  Dictionary  defines  an  attesting 
witness  to  be  "  a  person  who  signs  bis  name  to  an  instru- 
ment to  prove  it,  and  for  the  purpose  of  identifying  the 
maker  or  makers."  The  Standard  Dictionary  defines  at- 
testation to  be  "the  subscription  by  a  person  of  his  name 
to  a  written  instrument  to  signify  that  the  same  was  exe- 
cuted in  his  presence,  or  that  it  is  correct."  Since  it  is  well 
settled  in  this  state  that  it  is  not  necessary  to  the  validity 
of  a  will  that  the  witnesses,  at  the  time  when  they  attest  it, 
shall  know  the  nature  of  the  instrument  they  are  attesting 
{Alien  v.  Qrijjim,,  69  "Wis.  529),  it  is  not  clear  what,  if  any- 
thing, attestation  is  intended  to  add  to  the  mere  fact  of  sub- 
scription. However  that  may  be,  it  is  well  settled  that  an 
instrument  in  writing,  signed  by  the  testator,  and  subscribed 
in  his  presence  and  at  his  request,  which  may  be  implied 
from  circumstances,  by  two  oompetent  witnesses,  is  prima 
facie,  and  so  far  as  formality  of  execution  goes,  a  valid  will. 
Anything  further,  in  mere  form,  is  not  contemplated,  and 
would  be  mere  supererogation. 

The  earlier  instrument,  dated  September  21,  1874,  was 
never  so  executed  as  to  become  a  will.  But  it  cannot  well 
be  doubted  that  the  later  instrument,  of  October  8, 1883, 
being  sufficiently  executed  to  become  a  will,  has  so  adopted 
and  incorporated  into  itself  the  former  writing  as  that  it 
has  become  a  part  of  the  latter  instrument.    Both  are  testa- 
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mentary  in  character,  and  both  together  form  a  codicil  to 
the  last  will  and  testament  of  Mrs.  Leonard.  Baker'a  Ap- 
peal, 107  Pa.  St.  381;  Brown  v.  Clark,  77  K  Y.  369;  Vogel 
v.  Lehritier,  139  N.  Y.  223,  235;  Cassoday,  Wills,  §§  601- 
605. 

By  the  Court —  The  judgment  of  the  circuit  court  and 
the  order  of  the  county  court  are  reversed,  and  the  cause  is 
remanded  to  the  county  court  of  Milwaukee  county,  with 
directions  to  so  modify  its  former  order  or  judgment  as  to 
admit  the  instrument  propounded  as  a  codicil  to  the  last 
will  and  testament  of  Mary  W.  Leonard  to  probate  and 
record  as  a  codicil  to  the  last  will  and  testament  of  the  said 
testatrix. 
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Guetzkow  Bbotheks  Company,  Respondent,  vs.  A.  H.  Ak- 
dbews  &  Company,  Appellant. 

January  9  —  January  £8, 1896. 

Sale  of  chattels:  Breach  of  contract:  Measure  of  damages:  Loss  of 
profits  on  resale:  Findings  of  fact ,  when  set  aside. 

1.  When  the  vendor  of  goods  is  informed  that  the  purchase  is  made  to 
enable  the  vendee  to  fulfill  a  contract  which  he  has  theretofore 
made  with  a  third  person,  and  such  vendor  furnishes  the  goods, 
but  not  according  to  contract,  and  there  is  no  market  price  for 
such  goods,  and  the  purchaser  furnishes  such  goods  to  such  third 
person,  but  is  not  able  to  recover  of  him  the  price  stipulated  in  the 
contract  with  such  third  person,  by  reason  of  the  breach  of  the  con- 
tract committed  by  such  vendor, — in  determining  the  damages 
for  such  breach  such  vendor  is  bound  by  the  price  his  vendee  was 
to  receive  from  such  third  person,  whether  such  price  was  com- 
municated to  him  at  the  time  of  the  making  of  the  contract  with 
his  vendee  or  not,  unless  the  price  was  such  as  to  yield  an  extraor- 
dinary and  unusual  profit,  which  could  not  reasonably  be  pre- 
sumed to  have  been  in  contemplation  by  him  at  the  time  he  made 
his  contract;  and  in  such  a  case  he  would  not  be  bound  beyond  such 
sum  as  would  yield  a  reasonable  and  fair  profit  to  his  vendee. 
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2.  Ordinarily,  the  contract  price  between  the  vendee  and  the  third 

person  in  such  case  would,  presumptively,  be  held  to  be  a  reason- 
able price;  but  if  the  facts  are  such  as  to  show  that  such  price 
would  yield  an  extravagant  or  extraordinary  profit,  the  vendor 
will  not  be  bound  by  it,  in  the  absence  of  evidence  of  previous 
knowledge;  and  in  order  to  assess  the  damages  the  court  must  be 
put  in  possession  of  sufficient  evidence  to  enable  it  to  arrive  at  a 
conclusion  in  respect  to  what  would  amount  to  a  reasonable  profit 
on  the  transaction.  9 

3.  To  warrant  setting  aside  findings  of  fact  as  against  evidence,  it 

must  appear  that  they  are  against  the  clear  preponderance  of  the 
evidence. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  R.  N.  Austin,  Judge.     Affirmed. 

This  action  was  brought  by  plaintiff  to  recover  $1,978,  al- 
leged to  be  due  from  the  defendant  for  show  cases  and 
other  articles  manufactured  for  it,  which  articles  it  had 
contracted  to  furnish  exhibitors  at  the  World's  Fair.  The 
answer  of  the  defendant  contained  a  denial  of  liability,  and 
set  up  as  a  defense  that  the  articles  were  not  constructed  or 
furnished  according  to  the  contract,  and  were  not  reason- 
ably worth  the  contract  price,  or  as  much  as  the  payments 
that  had  been  made.  It  counterclaimed  for  the  amount  of 
the  overpayments,  and  also  for  damages,  claiming  as  such 
damages  the  loss  of  profits  it  would  have  made  if  plaintiff 
had  fully  complied  with  the  contract,  and  placing  such  dam- 
ages at  the  difference  between  the  price  it  agreed  to  pay 
plaintiff  and  the  amount  it  was  to  receive  from  the  exhibit- 
ors; the  advance  being  from  100  to  150  per  cent. 

The  case  was  tried  by  a  referee,  who  found  that  the  goods 
were  all  manufactured  and  furnished  substantially  in  ac- 
cordance with  the  contract,  except  in  some  small  particulars, 
for  which  a  rebate  of  the  purchase  price  was  allowed.  The 
evidence  shows  that  the  goods  were  manufactured  for  a 
special  purpose,  that  there  was  no  market  price  for  such 
goods,  and  that  plaintiff  knew,  when  it  contracted  with  de- 
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fendant,  that  it  was  under  contract  to  furnish  the  goods 
to  exhibitors  at  the  World's  Fair,  and  that  the  contract  was 
made  by  it  with  plaintiff  to  enable  it  to  carry  out  the  con- 
tract previously  made  by  it  with  such  exhibitors.  The 
findings  of  the  referee  were  confirmed  by  the  court,  and 
judgment  was  entered  in  plaintiff's  favor,  from  which  this 
appeal  was  taken. 

For  the  appellant  there  was  a  Brief  by  Cary  &  Cary9  and 
oral  argument  by  George  Cory. 

F.  C.  J&chtoeMer,  for  the  respondent. 

Marshall,  J.  There  is  no  controversy  but  that  the  find- 
ings of  fact  warrant  the  judgment  that  was  entered,  and  it 
seems  clear  that,  waiving  the  question  of  whether  they  are 
supported  by  the  evidence,  in  respect  to  the  determination 
that  the  contract  between  the  parties  was  substantially  com- 
plied with,  appellant  is  not  entitled  to  prevail,  on  this  ap- 
peal unless  the  rule  for  which  it  contends  —  that  is,  that 
it  is  entitled  to  recover  the  loss  of  profits,  amounting  to 
from  100  to  150  per  cent. —  should  have  been  adopted  by  the 
trial  court.  The  evidence  was  taken  on  appellant's  theory, 
but  at  the  close  of  the  trial  was  stricken  out ;  the  referee 
holding  that  the  rule  contended  for  would  not  be  applied  to 
the  case.  He  said :  "  The  decided  weight  of  authority  is  in 
favor  of  the  exclusion  from  consideration,  on  the  question  of 
damages,  the  profits  the  original  contractor  might  have  made 
under  his  contract ;  that  such  damages — possible  profits — are 
uncertain,  speculative,  and  too  remote  to  affect  the  plaintiff, 
and  the  testimony  in  relation  to  the  same  should  be  ex- 
cluded." Looking  at  this  ruling  in  the  light  of  the  evidence 
and  appellant's  contention,  we  assume  the  court  did  not 
hold,  or  intend  to  hold,  that  lost  profits  are  not  recoverable 
in  a  proper  case,  but  that  the  rule  contended  for  by  appel- 
lant could  not  be  applied,  and  that  the  evidence  did  not  tend 
to  establish  damages  under  any  other  rule.    On  this  subject 
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the  learned  counsel  for  appellant  say:  "We  say,  frankly, 
that  if,  in  the  light  of  the  facts  of  this  case,  the  referee  de- 
cided that  proposition  correctly,  the  judgment  should  be  af- 
firmed." So  we  may  properly  consider  this  subject  at  the 
outset  in  determining  the  case,  and,  in  doing  so,  shall  take 
into  consideration  the  evidence  that  was  stricken  out.  If, 
notwithstanding  such  evidence,  the  court  could  not,  on  the 
whole  case,  have  allowed  loss  of  profits  as  damages,  then  the 
error  in  striking  out  such  evidence,  if  it  was  error,  did  not 
prejudice  appellant;  hence,  does  not  constitute  reversible 
error. 

There  is  no  controversy  but  that  the  difference  between 
the  contract  price  for  the  goods  to  appellant  and  what  it 
was  to  receive  was  unusually  large.  To  say  that  such  in- 
creased price  to  the  exhibitors  was  extraordinary  in  a  super- 
lative degree,  would  be  fully  justified.  It  also  appears 
beyond  controversy  that  respondent's  offioers  knew,  when 
the  contract  was  made  with  appellant,  that  the  goods  were 
intended  for  a  special  purpose.  They  had  reason  to  know 
that  there  was  no  established  market  price  for  such  goods. 
They  knew  that  defendant  was  under  contract  to  furnish 
the  goods  to  the  exhibitors,  but  it  does  not  appear  that  they 
had  any  notice  of  the  contract  price  such  exhibitors  were  to 
pay;  and  it  is  in  the  light  of  these  facts  that  we  must  deter- 
mine the  question  presented. 

As  stated,  in  effect,  by  this  court  in  Wright  v.  Mulvcmey, 
78  Wis.  89,  it  is  sometimes  difficult  to  determine  when  the 
rule  of  prospective  profits  should  be  applied,  and  when  not, 
and  such  determination  must  be  largely  governed  by  the 
special  circumstances  in  each  particular  case;  and,  as  often 
said  by  this  court,  in  terms  or  in  effect,  such  profits  are  at 
best  conjectural  and  uncertain,  and,  when  allowed,  are  likely 
to,  or  necessarily  do,  operate  unjustly  and  oppressively. 
Wright  v.  Mulvaney,  supra;  Pewaukee  Milling  Co.  v.  ITowitt, 
86  Wis.  270;  Bierbach  v.  Goodyear  R.  Co.  54  Wis.  208; 
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Anderson  v.  Sloane,  72  Wis.  566.  Therefore,  before  the  rale 
should  be  applied  to  any  given  case,  such  case  should  be 
brought  clearly  within  the  authorities  on  the  subject,  leav- 
ing  no  reasonable  controversy  in  respect  to  it.  To  be  sure, 
in  this  case  the  element  of  uncertainty,  as  the  term  is  com- 
monly used,  was  in  some  respects  not  present,  because  the 
contract  between  the  appellant  and  the  exhibitors  relieved 
it  in  a  measure  of  that  difficulty;  but  uncertainty  still  re- 
mained, quite  prejudicial  to  respondent,  in  that  it  was  not 
known  to  its  officers,  at  the  time  of  the  making  of  the  con- 
tract, that  the  price  appellant  was  to  obtain  from  the  ex- 
hibitors would  yield  an  extraordinary  profit.  Where  there 
has  been  a  previous  sale,  or  where  there  has  not,  the  funda- 
mental principle  to  be  observed  is  that  the  damages  for  the 
breach  complained  of  must  be  confined  to  such  as  may  be 
fairly  considered  to  arise,  according  to  the  usual  course  of 
things,  from  such  breach,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  contemplation  of  the  parties  at  the 
time  of  making  the  contract  as  the  probable  result  of  the 
breach  of  it.  Hadley  v.  Baxendale,  9  Exch.  341 ;  Cockhum 
v.  Ashland  Z.  Co.  54  Wis.  619.  Hence,  it  is  held  that,  in 
order  to  make  applicable  the  special  rule  of  damages, —  that 
is,  loss  of  profits, —  it  must  be  shown  that  the  special  cir- 
cumstances, by  reason  of  which  the  party  invokes  such  ap- 
plication, were  brought  clearly  home  to  the  knowledge  of 
both  parties  at  the  time  the  contract  was  made,  and  it  is 
only  applicable  in  so  far  as  such  circumstances  were  so 
brought  home. 

All  rules  for  the  assessment  of  damages  for  the  breach  of 
contracts  are  supposed  to  be  founded  upon  principles  of 
natural  justice,  the  intention  being  to  keep  strictly  within 
such  principles.  It  is  on  that  ground  that  the  general  rule 
established  for  the  assessment  of  damages  for  the  breach  of 
an  executory  contract  to  sell  and  deliver  property,  i.  e.,  the 
difference  between  the  contract  price  and  the  market  value 
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at  the  time  and  place  of  the  delivery,  in  order  to  work  out 
natural  justice  in  case  of  special  circumstances,  must  neces- 
sarily be  broadened  out  to  fit  such  circumstances,  but  only 
when  such  special  circumstances  $re  shown  to  have  been 
brought  home  to  the  knowledge  of  both  parties  at  the  mak-  • 
ing  of  the  contract.  The  leading  case  of  Hadley  v.  JBaxen- 
dale,  9  Exch.  341,  states  the  rule  applicable  to  a  case  of  this 
kind,  and  it  has  been  repeatedly  approved  by  this  court.  It 
is  thus  stated,  in  the  language  of  Anderson,  B.:  "Where 
two  parties  have  made  a  contract,  which  one  of  them  has 
broken,  the  damages  which  the  other  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be  such  as  may 
fairly  and  reasonably  be  considered  as  either  arising  natu- 
rally, L  e.,  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  contemplation  of  both  parties,  at  the 
time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it.  Now,  if  the  special  circumstances  under  which 
the  contract  was  actually  made  were  communicated  by  the 
plaintiff  to  defendants,  and  thus  known  to  both  parties,  the 
damages  resulting  from  the  breach  of  such  contract  which 
they  would  reasonably  contemplate  would  be  the  amount 
of  the  injury  which  would  ordinarily  follow  from  a  breach 
of  contract  under  these  special  circumstances,  so  known  and 
communicated ;  but,  on  the  other  hand,  if  these  special  cir- 
cumstances were  wholly  unknown  to  the  party  breaking  the 
contract,  he,  at  the  most,  could  only  be  supposed  to  have 
had  in  his  contemplation  the  amount  of  injury  which  would 
arise  generally,  and  in  the  great  majority  of  cases  not  af- 
fected by  any  special  circumstances,  from  such  a  breach  of 
contract.  For,  had  the  special  circumstances  been  known, 
the  parties  might  have  specially  provided  for  a  breach  of 
contract  by  special  terms  as  to  the  damages  in  that  case." 
To  the  same  effect  are  Barries  v.  Hutchinson,  18  0.  B. 
(N.  8.),  445;  Messmore  v.  N.  T.  S.  &  L.  Co.  40  N.  Y.  422; 
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Booth  v.  Spuyten  Duyvil  B.  M.  Co.  60  K  T.  487;  McHose 
v.  Fulmery  73  Pa.  St.  365;  Poposkey  v.  Munkwite,  68  Wis. 
322;  Cockbum  v.  Ashland  L.  Co.  54  Wis.  619,  and  substan- 
tially all  the  authorities  on  the  subject;  and  if  all  were  col- 
lated no  more  light  could  be  thrown  on  the  general  principle 
involved. 

But  the  question  arises  whether  the  price  to  the  first 
vendee  must  be  communicated  to  the  second  vendor  in  order 
that  he  may  be  charged  with  the  speoial  rule  of  damages  at 
the  suit  of  his  vendee,  in  case  of  a  breach  on  the  part  of 
such  second  vendor;  and  upon  the  precise  point  here  pre- 
sented the  authorities  are  not  numerous.  In  Cockbum  v. 
Ashland  L.  Co.  54  Wis.  619,  Mr.  Justice  Lyon  said :  "To 
bind  the  defendant  by  a  price  stipulated  for  on  a  resale, 
he  must  have  had  notice  of  such  resale  when  the  contract 
was  made,  though,  perhaps,  not  of  the  contract  price."  But 
it  must  be  observed  that  in  the  case  then  under  considera- 
tion the  oircumstance  of  extraordinary  profits  was  not 
present;  that  is,  the  evidence  did  not  disclose  but  that  the 
profits  were  such  as  were  reasonable  and  might  reasonably 
have  been  in  contemplation  by  both  parties  to  the*transac- 
tion  when  the  contract  was  made. 

The  question  has  been  many  times  considered  in  the  courts 
of  England,  and  may  be  said  to  have  been  long  settled,  that 
the  second  vendor  is  only  bound  by  the  terms  of  the  con- 
tract with  the  second  vendee  so  far  as  communicated  to  him 
or  he  had  reasonable  ground  to  know  the  same  by  inference 
from  facts  brought  to  his  knowledge.  All  of  the  cases 
refer  to  and  are  founded  upon  the  general  principle  laid 
down  in  Hadley  v.  Baxendale>  9  Exch.  341.  In  Boi*ries  v. 
Hutchinson,  18  C.  B.  (IT.  S.),  445,  these  circumstances  were 
present:  There  was  a  Russian  contract  between  the  plaint- 
iff and  a  third  person  as  his  vendor.  The  fact  of  the  con- 
tract was  made  known  to  defendant,  but  not  its  terms.  He 
knew  the  goods  were  to  be  delivered  in  Russia,  to  be  trans- 
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ferred  there  by  rail.  He  was  familiar  with  the  fact  that 
freight  rates  and  insurance  rates  were  higher  there  in  win- 
ter than  in  summer.  He  agreed  to  deliver  the  goods  in 
summer,  but  did  not  deliver  until  later,  so  that  the  winter 
rates  of  freight  and  insurance  applied.  It  was  held  that  he 
was  bound  to  know,  under  the  circumstances,  at  the  time 
he  made  the  contract,  that  the  late  delivery  would  necessi- 
tate a  loss  on  the  plaintiff  by  reason  of  increased  freight 
and  insurance  charges.  Hence,  he  was  charged  with  such 
loss,  because  so  much  of  the  contract  was  made  known  to 
him  as  charged  him  with  knowledge  that  the  loss  by  in- 
creased freight  and  insurance  rates  would  naturally  fol- 
low such  late  delivery.  Plaintiff  was  liable  to  his  Russian 
vendee  for  certain  penalties  for  failure  to  deliver  the  goods 
at  the  time  agreed  upon ;  but  defendant  was  not  held  lia- 
ble for  such  penalties,  because  knowledge  of  the  terms  of 
the  Russian  contract  in  that  regard  was  not  brought  home 
to  him,  nor  facts  that  would  reasonably  have  suggested 
that  element  of  probable  damages  in  case  of  a  breach.  To 
the  same  effect  are  Elbinger  Actien-GeselUchafft  v.  Arm- 
strong, L.  R.  9  Q.  B.  473;  GhebertrBorgnis  v.  Nugent,  15 
Q.  B.  Div.  85.  In  this  last  case  there  was  a  contract  between 
plaintiff  and  a  third  person,  as  his  vendee,  for  goods  of  a  par- 
ticular kind,  which  contract  was  made  known  to  him.  The 
contract  was  the  same  as  between  plaintiff  and  defendant, 
except  as  to  price.  The  latter  contract  was  broken.  There 
was  no  market  price  for  the  goods.  There  was  no  question 
but  that  the  difference  in  price  was  no  more  than  a  reason- 
able profit.  He  was  held  liable  for  such  profits  as  one  of 
the  natural  consequences  of  the  breach  of  so  much  of  the 
contract  as  was  made  known  to  him.  Brett,  M.  R.,  stated 
the  rule  thus:  "It  seems  to  me,  according  to  what  has 
been  decided,  that  the  original  vendor  in  such  a  case  is  only 
liable,  in  case  of  a  breach,  for  the  natural  consequences  of 
so  much  of  the  subcontract  as  was  made  known  to  him. 
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If  he  were  told,  for  instance,  that  the  contract  was  that,  if 
I  do  not  supply  my  purchaser  with  the  goods  which  I  am  or- 
dering from  him,  my  vendor,  I  shall  have  to  pay  my  pur- 
chaser £4  a  ton  for  every  ton  which  I  do  not  deliver;  then, 
if  there  be  a  breach  of  the  contract,  the  original  vendor 
would  have  to  pay  thfc  £4  a  ton.  But,  supposing  there  was  in 
the  subcontract  between  myself  and  my  purchaser,  not  only 
that  I  should  pay  £4  a  ton,  but,  besides,  that  I  should  be 
liable  to  a  penalty  of  £5  a  day ;  although  that  is  in  the  subcon- 
tract, yet  if  that  part  of  it  was  not  made  known  to  the  original 
vendor,  then  for  that  reason,  and  because  it  is  not  a  natural 
consequence  of  his  bargain,  he  would  not  be  liable  to  pay  the 
penalty  of  £5  a  day.  It  seems  to  me  that  the  cases  estab- 
lish that  the  original  vendor  is  to  be  liable  to  so  much  of 
the  subcontract  as  was  made  known  to  him,  but  only  to 
that  extent."  To  the  same  effect  are  the  American  authori- 
ties, all  substantially  adopting  the  rule  of  Hadley  v.  Boxen- 
dale.  They  are  numerous,  and  it  is  sufficient  to  refer  to 
PoposJcey  v.  Mimkwitz,  68  Wis.  322,  and  Cockbum  v.  Ash- 
land L.  Co.  54  Wis.  619,  in  our  own  court. 

Differences  may  be  found  in  the  interpretations  which 
courts  have  put  on  the  rule  of  Hadley  v.  Baxendale;  but 
they  generally  hold  that  the  price  in  the  first  contract  need 
not  be  communicated,  as  intimated  in  Cockbum  v.  Ashland 
L.  Co.,  in  this  court.  They  proceed  upon  the  principle,  all 
of  them,  that  knowledge  of  the  first  contract  is  sufficient  to 
bring  home  to  the  second  vendor,  as  an  inference  of  fact, 
knowledge  that  the  price  in  the  first  contract  is  sufficiently 
in  advanoe  of  the  price  in  the  second  contract  to  allow  a 
reasonable  profit  to  the  second  vendee.  We  venture  to  say 
that  no  case  can  be  found,  where  the  price  was  out  of  all 
proportion  to  anything  that  might  be  considered  reasonable 
in  order  to  give  a  fair  profit,  that  the  court  has  held  that 
such  unreasonable  profits  may  be  recovered  as  damages, 
where  knowledge  of  such  unreasonable  profits,  as  a  special 
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circumstance,  was  not  known  to  both  parties  at  the  time  of 
the  making  of  the  contract.  The  most  that  is  held  in  Booth 
v.  Spuyten  Duyvil  R.  M.  Go.  60  N.  T.  4S7,  cited  with  con- 
fidence by  appellant,  is  that  the  second  vendor  is  bound  by 
the  price  his  vendee  is  to  receive,  unless  it  is  shown  that 
such  price  is  extravagant  or  of  an  unusual  or  exceptional 
character.  That  is  as  far  as  the  New  York  courts  have 
gone.  Chuboh,  0.  J.,  said:  "There  is  considerable  reason 
for  the  position  that,  where  the  vendor  is  distinctly  informed 
that  the  purchase  is  made  to  enable  the  vendee  to  fulfill  a 
previous  contract,  and  he  knows  there  is  no  market  price 
for  the  article,  he  assumes  the  risk  of  being  bound  by  the 
price  named  in  such  previous  contract,  whatever  it  may  be." 
But  no  such  rule  was  adopted,  and  no  case  was  there  cited 
to  support  such  a  rule,  and  we  are  unable  to  see  wherein 
such  reason  exists.  It  could  only  be  consistent  with  the 
theory  that  the  law  aims  at  complete  compensation  for  all 
losses,  including  gains  prevented  as  well  as  losses  sustained, 
without  the  important  condition,  requisite  to  give  the  rule 
the  basic  foundation  upon  which  all  rules  for  the  assessment 
of  damages  are  supposed  to  rest,  that  of  natural  justice, 
which  condition  must  always  be  considered  in  order  that  the 
true  rule  may  be  correctly  stated, —  that  is,  that  the  dam- 
ages must  be  such  as  can  be  fairly  supposed  to  have  entered 
into  the  contemplation  of  both  parties. 

Further  discussion  of  the  subject  might  be  interesting  but 
is  not  necessary  to  a  decision  of  this  case;  and  the  only  ex- 
cuse for  extending  it  thus  far  is  the  fact  that  it  does  not 
appear  that  the  precise  question  here  presented  has  hereto- 
fore been  decided  by  this  court.  We  state  the  conclusion 
arrived  at  thus: 

When  the  vendor  is  informed  that  the  purchase  is  made 
to  enable  the  vendee  to  fulfill  a  contract  which  he  has  there- 
tofore made  with  a  third  person,  and  such  vendor  furnishes 
the  goods,  but  not  according  to  contract,  and  there  is  no 
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market  price  for  such  goods,  and  the  purchaser  furnishes 
such  goods  to  such  third  person,  but  is  not  able  to  recover 
of  him  the  price  stipulated  in  the  contract  with  such  third 
person,  by  reason  of  the  breach  of  the  contract  committed 
by  such  vendor,  in  determining  the  damages  for  such  breach 
such  vendor  is  bound  by  the  price  his  vendee  was  to  receive 
from  such  third  person,  whether  such  price  was  communi- 
cated to  him  at  the  time  of  the  making  of  the  contract  with 
his  vendee  or  not,  unless  the  price  was  such  as  to  yield  an 
extraordinary  and  unusual  profit,  which  could  not  reason- 
ably have  been  presumed  to  have  been  in  contemplation  by 
him  at  the  time  he  made  his  contract.  In  such  a  case  he 
would  not  be  bound  beyond  such  sum  as  would  yield  a  rea- 
sonable and  fair  profit  to  his  vendee.  Ordinarily,  the  price 
to  the  first  vendee  would,  presumptively,  be  held  to  be  a 
reasonable  price;  but  if  the  facts  in  any  given  case  are  such 
as  to  show  such  price  to  yield  an  extravagant  or  extraordi- 
nary profit,  the  second  vendor  will  not  be  bound  by  such 
price,  in  the  absence  of  evidence  of  previous  knowledge,  as 
before  stated ;  and,  in  order  to  assess  the  damages,  the  court 
must  be  put  in  possession  of  sufficient  evidence  to  enable  it 
to  arrive  at  a  conclusion  in  respect  to  what  would  amount 
to  a  reasonable  profit  on  the  transaction. 

It  follows  from  the  foregoing  that  there  was  no  evidence 
before  the  referee  by  which  he  could  have  assessed  in  plaint- 
iffs favor  damages  for  loss  of  profits  for  the  breach  of  the 
contract  between  it  and  the  defendant,  if  there  was  a  breach. 

After  a  careful  examination  of  the  evidence,  we  are  un- 
able to  conclude  that  the  trial  court  erred  in  refusing  to  set 
aside  the  referee's  findings  of  fact  on  the  question  of  whether 
the  contract  was  substantially  complied  with  or  not.  Under 
repeated  decisions  of  this  court,  to  warrant  setting  aside 
findings  of  fact  as  against  evidence,  it  must  appear  that  they 
are  against  the  clear  preponderance  of  the  evidence.  Briggs 
v.  Hiies,  87  Wis.  438;  Bacon  v.  Bacon,  33  Wis.  147;  Lord 
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v.  Devendorfj  54  /Wis.  491 ;  Messersmdth  v.  Devendorf,  54 
Wis.  498.  Moreover,  it  is  doubtful  whether  the  bill  of  ex- 
ceptions is  sufficiently  certified  to  enable  the  court  to  review 
the  question  of  whether  the  evidence  supports  the  findings 
or  not. 

It  follows,  from  the  foregoing,  that  the  judgment  of  the 
superior  court  should  be  affirmed. 

By  the  Court. —  The  judgment  of  the  superior  court  is  af- 
firmed. 


Barth  vs.  Enger-Kbess  Company.  (American  Insurance 
Company  op  Boston,  Intervener,  Appellant:  Milwau- 
kee Trust  Company,  Receiver,  Respondent.) 

„  92 

January  9 — January  28, 1896.  103 

Voluntary  assignment:  Receivers:  Intervention:  Insurance. 

1.  Prior  to  the  burning  of  property  covered  by  a  policy  of  insurance, 
the  insured,  a  corporation,  had  made  an  assignment  for  the  bene- 
fit of  creditors.  Afterwards  a  receiver  was  appointed  by  the  court 
in  which  the  assignment  proceedings  were  pending,  and  the  as- 
signee was  ordered  to  deliver  all  the  property  to  him.  The  re- 
ceiver brought  an  action  on  the  policy  in  another  court  Held, 
that  the  defendant  insurance  company  had  no  such  interest  in  the 
matter  as  would  entitle  it  to  intervene  in  the  receivership  pro- 
ceedings for  the  purpose  of  setting  aside  the  appointment  of  the 
receiver,  etc. 

&  If  the  assignment  was  valid  the  receivership  did  not  operate  to 
supersede  it 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

On  April  14, 1894,  the  petitioner,  the  American  Insurance 
Company  of  Boston,  executed  and  delivered  to  the  Enger- 
Kress  Company,  a  corporation  existing  under  the  laws  of 
this  state  and  doing  business  in  Milwaukee,  its  policy  of  in- 
surance on  the  property  therein  described  against  loss  or 
VouW— 15 
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damage  by  fire,  not  exceeding  $1,000.  On  June  22,  1894, 
the  said  Enger-Kress  Company  made  a  voluntary  assign- 
ment to  one  Winterhaiter  for  the  benefit  of  its  creditors. 
On  June  23,^1894,  the  circuit  court,  by  order  in  said  assign- 
ment proceedings,  authorized  the  assignee  to  continue  the 
business  of  the  assignor,  and  he  did  so.  On  July  7, 1894, 
a  large  part  of  the  property  so  assigned,  including  the  prop- 
erty covered  by  said  policy  of  insurance,  was  destroyed  by 
fire. 

On  July  13,  1894,  the  plaintiff  obtained  a  judgment  by 
confession  against  the  Enger-Kress  Company  before  a  justice 
of  the  peace,  for  $66.50,  and  thereupon,  and  on  the  same  day, 
filed  a  transcript  thereof  with  the  clerk  of  the  circuit  court, 
and  the  same  was  duly  docketed.  Thereupon  an  execution 
was  issued  on  said  judgment,  and  returned  wholly  unsatis- 
fied. Thereupon,  and  upon  the  petition  of  said  Barth,  the 
circuit  court,  on  July  14, 1894,  made  an  order  that  the  stock, 
property,  credits,  effects,  and  things  in  action  of  the  said 
Enger-Kress  Company  be,  and  thereby  were,  sequestered, 
and  that  the  Milwaukee  T?vust  Company  be,  and  thereby 
was,  appointed  receiver  of  the  stock,  property,  credits,  ef- 
fects, and  things  in  action  of  the  said  Enger-Kress  Company, 
with  the  usual  and  ordinary  duties  and  powers.  On  July  21, 
1894,  the  circuit  court  ordered  the  said  assignee  to  forthwith 
deliver  to  said  receiver  all  the  property,  credits,  etc.,  belong- 
ing to  or  received  from  the  Enger-Kress  Company  by  him. 
On  December  8, 1894,  Hugh  Kyan,  court  commissioner,  filed 
his  report  and  findings,  whereby  he  ratified  and  confirmed 
said  assignment,  and  the  same  was  held  not  to  be  void.  On 
December  18, 1894,  the  said  receiver  commenced  an  action 
in  the  superior  court  of  Milwaukee  county  against  the  peti- 
tioner, the  American  Insurance  Company  of  Boston^  and  six- 
teen other  insurance  companies,  alleged  to  be  interested  in 
said  loss,  upon  their  respective  policies  of  insurance,  and  said 
action  is  now  pending  and  undetermined. 
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From  an  order  made  by  the  circuit  court,  March  18, 1895, 
refusing  to  vacate,  annul,  and  set  aside  the  order  made  July 
14, 1894,  appointing  said  receiver,  and  all  proceedings  had 
therein,  and  refusing  to  vacate,  annul,  and  set  aside  the 
order  made  July  21, 1894,  directing  the  assignee  to  turn  over 
the  property  and  effects  to  said  receiver,  and  refusing  to  re- 
strain the  receiver  from  taking  any  further  proceedings  in 
said  action,  and  for  general  relief,  the  petitioner  brings  this 
appeal. 

For  the  appellant  there  was  a  brief  by  Van  Dyke  <&  Van 
Dyke,  attorneys,  and  Geo.  H.  Noyes,  of  counsel,  and  oral  ar- 
gument by  Mr.  W.  D.  Van  Dyke  and  Mr.  Noyes.  They 
contended,  inter  alia,  that  the  intervener  is  interested  in 
the  question  of  the  validity  of  the  appointment  of  the  re- 
ceiver and  of  the  proceedings  thereunder,  and  is  entitled  to 
intervene  therein  and  attack  such  appointment.  The  regu- 
larity of  the  appointment  of  a  receiver  cannot  be  collater- 
ally questioned,  but  must  be  impeached,  if  at  all,  in  such 
receivership  proceedings.  JVeeves  v.  Boos,  86  Wis.  313,  318; 
Davis  v.  Shearer,  90  id.  250;  Vermont  cfe  C.  R.  Co.  v.  V.  C. 
R.  Go.  46  Vt.  795 ;  AtCy  Gen.  v.  Guardian  Mut.  L.  Ins.  Co. 
77  N.  Y.  272;  Mechanics'  If  at.  Bank  v.  Landauer,  68  Wis. 
44.  Relief  from  the  appointment  of  a  receiver  can  only  be 
had  upon  application  to  the  court  making  the  appointment. 
Such  relief  may  be  had  upon  the  intervention  of  any  party 
interested.  Sanger  v.  Upton,  91  TJ.  S.  56;  Schoonover  v. 
Hinckley,  48  Iowa,  82;  AtCy  Gen.  v.  Guardian  Mut.  L. 
Ins.  Go.  77  N.  Y.  272;  Vermont  &  C.  R.  Co.  v.  V.  C.  R.  Co. 
46  Yt.  792;  Beach,  Receivers,  §  701;  Gluck  &  B.,  Receiv- 
ers, 28;  High,  Receivers  (3d  ed.),  §§  39a,  203;  25  Am.  L. 
Reg.  290.  The  appointment  of  the  receiver  is  not  a  pro- 
ceeding in  rem,  and  the  intervener  not  being  a  party  to  the 
proceedings  is  not  concluded  by  the  order  made  July  21st, 
directing  the  assignee  to  turn  over  all  assets  to  the  receiver. 
High,  Receivers,  §  39a;  J.  W.  Dann,  Mfg.  Co.  v.  JParkhurst, 
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125  Ind.  317;  Tierney  v.  Phcmix  Ins.  Co.  4  N.  Dak.  565. 
The  intervener,  though  not  concluded  by  the  order  of  July 
21st,  may  nevertheless  intervene  in  said  proceeding  and 
move  to  have  said  order  vacated  or  modified,  because  its 
interests  are  thereby  directly  affected.  Manifestly  the  sole 
object  and  purpose  of  the  receivership  was  to  affect  the  inter- 
est of  the  insurance  companies.  The  voluntary  assignment 
being  a  change  of  interest,  title,  and  possession  of  the  insured 
property,  the  policies  were  thereby  avoided,  and  in  order  to 
preserve  the  insurance  the  receivership  proceedings  were 
collusively  instituted  to  attempt  in  some  way  to  vacate  said 
assignment.  The  insurance  companies  were  clearly  the  real 
parties  in  interest.  It  is  difficult  to  say  in  what  respect  the 
rights  or  interests  of  creditors  are  in  any  way  modified  or 
affected  by  the  receivership,  except  in  so  far  as  the  insur- 
ance companies  are  concerned.  One  not  a  nominal  party, 
but  the  real  party  in  interest,  may  intervene  to  have  an 
order  or  judgment  vacated.  JEtna  L.  Ins.  Co.  v.  Aldrich, 
38  Wis.  107;  Zowber  v.  New  York,  26  Barb.  262;  Zampson 
v.  Bowen,  41  Wis.  484;  Weston  v.  Weston,  46  id.  130;  Bret- 
tell  v.  Defenbach,  60  N.  W.  Kep.  167;  12  Am.  &  Eng.  Ency. 
of  Law,  130,  and  notes;  Freeman,  Judgments,  §  92;  Black, 
Judgments,  §  317. 

For  the  respondent  there  was  a  brief  by  Timlin  &  Glides- 
mem,  attorneys,  and  Chas.  Queries,  counsel,  and  oral  argu- 
ment by  Mr.  W.  H.  Timlin  and  Mr.  Quarles.  They  argued, 
among  other  things,  that  if  the  assignment  was  void  it  was 
proper  to  appoint  a  receiver.  Powers  v.  0.  H.  Hamilton 
Paper  Co.  60  Wis.  23;  Garden  City  B.  cfe  T.  Co.  v.  Geilfuss, 
86  id.  612;  Connah  v.  Sedgwick,  1  Barb.  210.  The  receiver 
represents  creditors  of  the  corporation,  and  if  the  voluntary 
assignment  was  void  the  validity  of  the  insurance  policies 
was  not  thereby  affected,  for  the  forfeiture  clause  therein 
would  not  apply  to  void  conveyances  or  assignments.  Ger- 
man Ins.  Co.  v.  York,  48  Kan.  488;  Gerlvng  v.  Agricultural 
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Ins.  Co.  39  W.  Va.  689;  PUney  v.  Glen's  FaUs  Ins.  Co.  65 
N.  Y.  6;  Alkan  v.  JT.  R.  Ins.  Co.  53  Wis.  145,  146. 

Oassoday,  0.  J.  The  assignment  was  made  June  22, 1894. 
July  7, 1894,  the  property  was  destroyed  by  fire.  July  14, 
1894,  the  receiver  was  appointed.  The  proceedings  in  the 
matter  of  the  assignment  and  the  receivership  were  both  in 
the  oircuit  court  On  December  18,  1894,  the  receiver  sued 
the  appellant  and  sixteen  other  insurance  companies, —  all 
alleged  to  be  interested  in  the  payment  of  the  loss  occa- 
sioned by  such  fire,  by  reason  of  their  respective  policies  of 
insurance.  Such  action  on  the  policy  or  policies  was  brought 
in  the  superior  court  of  Milwaukee  county,  and  is  still  pend- 
ing and  undetermined.  The  appellant,  as  such  defendant  in 
such  suit  upon  its  policy,  here  asks  to  intervene  in  the  re- 
ceivership proceedings  for  the  purpose  of  setting  aside  the 
appointment  of  the  receiver  and  all  proceedings  by  him 
taken,  upon  numerous  grounds.  If  the  assignment  was  void, 
then  it  was  certainly  competent  for  the  court,  in  a  proper 
case,  to  appoint  a  receiver.  Powers  v.  C.  H.  Hamilton  Paper 
Go.  60  Wis.  23.  Even  if  the  assignment  was  not  void,  a  re- 
ceiver might  be  appointed  in  a  proper  case.  Id.;  High, 
Receivers,  §§  57,  304,  412,  458-9.  Such  receivership,  in 
case  the  assignment  was  valid,  however,  would  not  operate 
to  supersede  the  assignment,  nor  change  the  rule  for  the 
distribution  of  the  proceeds  of  the  property  among  credit- 
ors. Garden  City  B.  &  T.  Co.  v.  GeUfuss,  86  Wis.  612;  Geil- 
fuss  v.  Gates,  87  Wis.  395.  But  it  does  not  here  appear  that 
the  appellant  has  any  interest  in,  or  claim  or  lien  upon,  any 
of  the  property  so  assigned,  or  which  was  thereafter  put 
into  the  custody  of  the  receiver.  It  has  been  sued  by  the 
receiver  upon  its  policy,  executed  to  the  assignor.  If  it  has 
any  meritorious  defense,  it  will,  we  assume,  defeat  any  re- 
covery upon  the  policy.  It  is  only  interested  in  successfully 
making  such  defense.    It  is  in  no  way  interested  in  the  dis- 
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tribution  of  the  proceeds  of  the  estate  among  the  creditors 
of  the  assignor.  On  the  contrary,  it  is  interested  in  with- 
holding from  the  estate  and  such  creditors  what  is  claimed 
to  be  due  on  the  policy.  Whether  an  adjudication  by  this 
court  to  the  effect  that  the  assignment  is  valid  would  aid  the 
appellant  in  defeating  a  recovery  upon  the  policy,  is  a  mat- 
ter in  which  the  trial  court,  as  a  court  of  equity,  had  no 
concern,  and  hence  a  matter  in  which  this  court  has  no  con- 
cern. As  indicated,  the  appellant  is  not  a  party  to  nor  in- 
terested in  any  controversy  in  the  assignment  proceedings, 
and  has  no  interest  in  the  subject  matter  of  such  controversy. 
The  case  does  not  come  within  the  provisions  of  the  statute 
authorizing  interpleader.  S.  &  B.  Ann.  Stats,  sec.  2610. 
The  appellant  has  no  standing  in  court  to  interfere  with  the 
assignment  proceedings.  It  is  only  interested  in  preventing 
a  recovery  by  the  receiver.  To  that  controversy  it  is  now  a 
party  in  another  jurisdiction. 
By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Okth,  Respondent,  vs.  Orrr  of  Milwaukee,  Appellant. 

*  January  9  —  January  $8, 189$* 

Condemnation  of  land  for  viaduct:  Injury  to  adjoining  land. 

Upon  the  condemnation  of  one  of  several  contiguous  lots  belonging 
to  the  same  person  for  a  street  in  ordei  that  an  elevated  viaduct 
may  be  constructed  thereon,  the  owner  is  entitled  to  compensa- 
tion for  the  injury  resulting  to  the  remaining  lots  from  the  build- 
ing of  the  viaduct 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwaukee 
<county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  an  assessment  of  damages  in  con- 
demnation proceedings.    It  appeared  that  the  plaintiff,  in 
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August,  1892,  owned  several  contiguous  lots  in  the  Sixth 
ward  of  the  city  of  Milwaukee^  lying  between  Commerce 
street  and  Milwaukee  river.  Commerce  street  runs  nearly 
parallel  with  the  river.  At  that  time  Holton  street  ran 
nearly  at  right  angles  with  Commerce  street,  but  ended  at 
Commerce  street.  If  continued  to  the  river,  it  would  cross 
plaintiffs  lots.  Commerce  street  and  plaintiff's  lots  lie  in 
the  valley,  while  Holton  street,  as  then  existing  and  used, 
was  upon  the  bluff,  sixty-eight  feet  higher  than  Commerce 
street;  the  end  of  Holton  street,  as  laid,  being  upon  a  steep 
descent  from  the  bluff  to  the  level  of  Commerce  street,  and 
being  unused.  Upon  the  other  side  of  the  river,  almost  op- 
posite the  end  of  Holton  street,  lay  Van  Buren  street. 

By  chapters  223  and  411,  Laws  of  1891,  the  city  of  Mil- 
waukee was  authorized  to  issue  bonds  for  the  building  of  a 
bridge  and  approaches  from  the  Sixth  to  the  Eighteenth 
wards. 

On  the  22d  day  of  August,  1892,  the  common  council  passed 
a  resolution  that  it  was  necessary  to  extend  Holton  street 
from  Commerce  street  to  the  river,  and  to  take  land  for  that 
purpose;  also,  that  the  reason  why  it  was  necessary  to  open 
and  extend  said  street  was  "  that  there  are  no  facilities  for 
building  a  bridge  at  said  place  of  extension  to  connect  the 
Sixth  ward  to  the  Eighteenth  ward,  as  ordered  by  chapter 
411  of  the  Local  Laws  of  1891."  In  pursuance  of  this  reso- 
lution, due  proceedings  were  taken  to  condemn  one  of  plaint- 
iff's lots  for  the  extension  of  Holton  street,  and  the  plaintiff's 
damages  were  assessed  by  the  board  of  public  works  at 
$8,500,  from  which  assessment  he  appealed.  Upon  the  trial 
in  the  circuit  court  it  appeared,  under  objection,  that  before 
the  condemnation  proceedings  were  taken  plans  had  been 
prepared  by  the  city  engineer,  under  instructions  from  the 
proper  city  authorities,  for  the  proposed  bridge,  which  plans 
provided  for  a  viaduct  sixty  feet  high  across  the  plaintiff's 
lot  (which  was  afterwards  condemned),  and  over  Commerce 
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street,  to  the  high  part  of  Holton  street.  The  viaduct  was 
to  consist  of  an  iron  framework  resting  on  stone  abutments. 
Before  the  trial  in  the  circuit  court  the  viaduct  and  bridge 
had  been  completed  as  planned. 

The  jury  found  that  the  value  of  the  plaintiff's  land  act- 
ually taken  was  $9,500,  and  that  the  plaintiff's  remaining 
land  was  damaged,  over  and  above  benefits,  to  the  extent  of 
$7,000,  for  which  sums,  with  interest,  the  plaintiff  recovered 
judgment,  and  the  city  appealed. 

C.  H.  Hamilton,  city  attorney,  and  Howard  Van  Wyek, 
assistant  city  attorney,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Winkler,  Flamdr 
ers,  Smithy  Bottum  dk  Vilas,  and  oral  argument  by  F*  C. 
Winkler. 

Winslow,  J.  There  is  but  one  question  of  importance  in 
this  case.  Briefly  stated,  the  question  is  this:  In  assessing 
the  plaintiff's  damages,  were  the  jury  entitled  to  consider 
the  damages  resulting  to  the  plaintiff's  remaining  lots  from 
the  building  of  the  viaduct,  or  not?  The  court  answered 
this  question  affirmatively,  and  allowed  witnesses  to  be  ex- 
amined as  to  the  damage  resulting  to  the  salable  value  of 
the  plaintiff's  remaining  property  by  the  erection  of  the  via- 
duct, and  instructed  the  jury  that  they  might  and  should  as- 
sess such  damages  in  their  verdict.  It  is  claimed  by  the 
city  that  this  was  error,  and  that  the  jury  could  only  allow 
such  damages  as  would  naturally  result  from  the  taking  of 
the  land  for  a  street  to  be  built  in  the  ordinary  way. 

We  are  clearly  of  opinion  that  the  ruling  of  the  court  was 
correct  All  damages,  present  or  prospective,  which  are  the 
natural,  necessary,  or  reasonable  incident  of  the  improve- 
ment, not  resulting  from  negligent  acts,  should  be  assessed. 
Denver  City  L  <&  W.  Co.  v.  Middaugh,  12  Colo.  434.  The 
probable  grade  and  condition  of  a  proposed  street,  as  it  may 
reasonably  be  expected  to  be  when  put  in  such  a  state  as  is 
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demanded  by  the  convenience  of  the  traveling  public,  must 
be  a  proper  subject  for  the  consideration  of  the  jury.  Port- 
land v.  Kamrriy  10  Oreg.  383.  This  principle  was,  in  effect, 
held  by  this  court  in  Dickson  v.  Racine,  65  Wis.  306,  where 
it  was  held  that  the  fact  that  the  extending  of  a  street  would 
render  it  practicable  to  build  a  bridge  and  thus  enhance  the 
value  of  abutting  real  estate,  might  be  considered  in  assess- 
ing benefits  upon  such  real  estate.  In  the  present  case  the 
entire  plan  of  the  hridge  and  viaduct  had  been  matured  be- 
fore the  condemnation  proceedings  were  begun,  and  the  via- 
duct had  in  fact  been  built  before  the  trial  in  the  circuit 
court,  and  we  can  entertain  no  doubt  that  the  rulings  of  the 
trial  court  On  this  subject  were  right. 

No  other  question  requires  attention. 

By  the  Court—  Judgment  affirmed. 


92    Ktt 
[  93    350 

Goss,  Appellant,  vs.  Agricultural  Insurance  Company  of     m  «» 
Watertown,  New  York,  Eespondent.  g|  ^ 

92    833 

Januarys— January  £8, 1896.  _102    *" 

Insurance  against  fire:  Waiver  of  conditions  in  policy:  Pleading:  Strik- 
ing out  redundant  matter. 

1.  A  provision  in  a  policy  that  it  shall  be  void  "if  the  subject  of  the 
insurance  be  a  building  on  ground  not  owned  by  the  insured  in 
fee  simple  "  will  be  held  to  have  been  waived  if,  at  the  time  the 
policy  was  issued,  the  agent  of  the  insurer  knew  that  the  insured 
had  only  an  estate  for  years  in  the  land,  although  the  policy  fur- 
ther provides  that  no  officer  or  agent  shall  have  power  to  waive 
any  provision  or  condition  thereof  unless  such  waiver  shall  be 
written  thereon  or  attached  thereto. 

$.  Ch.  195,  Laws  of  1891  (authorizing  the  insurance  commissioner  to 
prepare  and  adopt  a  standard  policy  of  fire  insurance),  being  void, 
the  rule  as  to  the  waiver  of  conditions  remained  as  before  that 
act,  and  was  applicable  to  policies  in  the  form  so  adopted. 
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8.  Where  the  complaint  in  an  action  on  an  insurance  policy  sufficiently 
showed  a  waiver  of  conditions  therein,  it  was  not  error  to  strike 
out  other  allegations  to  the  effect  that  it  was  by  a  mutual  mis- 
take that  such  conditions  were  left  in  the  policy. 

Appeal  from  orders  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.  One  order  (jtffvrmed; 
the  other  reversed. 

This  was  an  action  on  an  insurance  policy  in  the  form 
known  as  the  "  standard  policy,"  adopted  by  the  insurance 
commissioner  under  ch.  195,  Laws  of  1891,  issued  by  the  de- 
fendant company  to  the  plaintiff,  in  the  sum  of  $1,000,  upon 
a  two-story  frame  dwelling  house  and  additions  thereto,  on 
lots  in  Milwaukee,  and  known  as  Nos.  166  and  168  Broad- 
way; the  buildings  having  been  subsequently  destroyed  by 
fire.  The  policy,  made  a  part  of  the  complaint,  contained 
a  provision  that  the  policy  should  be  void,  unless  otherwise 
provided  by  an  agreement  indorsed  thereon  or  added  thereto, 
"if  the  subject  of  the  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple;"  and  it  contained  the 
further  provision  that  "  no  officer,  agent,  or  ptber  repre- 
sentative shall  have  power  to  waive  any  provision  or  condi- 
tion of  this  policy,  .  .  .  unless  such  waiver,  if  any,  shall 
be  written  hereon  or  attached  hereto." 

It  appeared  from  the  complaint  that  the  estate  of  the  in- 
sured in  and  to  the  lots  on  which  the  dwelling  house  stood 
was  for  years  only,  and  the  copy  of  the  policy  showed  that 
no  waiver  of  the  foregoing  condition  as  to  title  in  fee  simple 
had  been  written  upon  or  attached  thereto.  But  it  was  al- 
leged that  the  plaintiff's  agent,  who  applied  for  the  policy, 
at  the  time  informed  the  defendant's  agent  that  the  plaintiff 
was  the  owner  of  an  estate  for  years  in  the  aforesaid  real 
estate,  and  the  absolute  owner  of  the  buildings,  and  asked 
to  have  insurance  on  said  buildings  accordingly;  that  her 
agent  truly  stated  the  facts  concerning  her  estate  in  the  lots 
on  which  the  buildings  stood,  and  her  ownership  of  the 
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buildings,  and  that  the  defendant's  agent  took  said  applica- 
tion and  agreed  to  issue  a  policy  thereon  in  the  sum  of 
$1,000;  that,  on  receipt  of  the  required  premium,  the  said 
agent  issued  the  policy  upon  which  the  action  is  founded, 
and  the  same  was  accepted  by  the  plaintiffs  agent. 

The  complaint  contained  the  other  allegations  usual  in 
such  case.,  and  also  contained  other  allegations,  stricken  out 
on  motion  as  irrelevant  and  redundant,  in  substance,  that 
the  defendant's  agents  were  furnished  by  it  with  a  form  of 
■contract  or  policy  which  it  was  their  custom  to  use,  con- 
taining, in  addition  to  the  contract  of  insurance,  ninety-six 
lines  of  fine  print,  embracing  numerous  contracts,  covenants, 
•conditions,  and  provisos,  modifying  and  affecting  said  con- 
tract; that  the  policy  was  delivered  by  the  defendant  and 
accepted  by  the  plaintiff  as  conforming  to  the  contract  so 
made,  and  with  the  knowledge  on  the  part  of  the  defendant 
that  said  policy  was  upon  buildings  situated  on  leasehold 
property,  and  with  the  intention  to  insure  said  property  and 
buildings  against  loss  or  damage  by  fire  during  the  continu- 
ance of  the  policy,  and  with  the  intention  of  waiving  said 
conditions,  and  by  mutual  mistake  they  were  left  in  said 
policy.  After  these  allegations  were  stricken  out,  the  de- 
fendant demurred  to  the  complaint  on  the  ground  that  it 
<lid  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  circuit  court  sustained  the  demurrer,  and  the  plaintiff 
appealed  from  the  order;  and  she  also  appealed  from  the 
order  striking  out  the  aforesaid  portions  of  the  complaint. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
Timlin  <&  Glicksman,  and  for  the  respondent  on  the  brief 
of  Van  Dyke  cfe  Tan  Dyke  &  Carter. 

Pinnby,  J.  The  plaintiff  was  not  injured  or  prejudiced 
by  the  order  striking  out  the  portions  of  the  complaint  above 
referred  to.  The  remaining  allegations  were  sufficient  to 
show  that  the  defendant's  agent,  at  the  time  the  policy  was 
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issued,  knew  the  facts  as  to  the  plaintiff's  title  to  the  lots  on 
which  the  buildings  insured  stood;  that  she  had  only  an  es- 
tate for  years,  and  not  a  title  in  fee  simple;  and  that  he 
waived  the  conditions  avoiding  the  policy  on  the  ground  that 
her  title  was  not  in  fee  simple.  This  waiver  was  effective. 
JKenier  v.  Dwelling  House  Ins.  Co.  74  Wis.  89;  Carey  v.  Ger- 
man Am.  Ins.  Co.  84  Wis.  89,  90;  Bourgeois  v.  Mut.  F.  Ins. 
Co.  86  Wis.  402;  Dowling  v.  Lancashire  Ins.  Co.,  ante,  p.  6S\ 
The  provisions  of  ch.  195,  Laws  of  1891,  authorizing  the  state 
insurance  commissioner  to  prepare,  approve,  and  adopt  a 
standard  policy  of  fire  insurance,  as  therein  stated,  having 
been  declared  unconstitutional  and  void,  the  provision  of  the 
policy  in  question  requiring  the  waiver  of  the  condition  re- 
lied upon  to  be  by  agreement  indorsed  on  the  policy  or  added 
thereto  was  not  binding  on  the  plaintiff;  but  the  rule  as  to 
waiver  of  such  or  similar  conditions  remained  as  before  the 
statute,  and  as  declared  in  the  cases  above  cited.  DouMng 
v.  Lancashire  Ins.  Co.,  supra.  It  follows,  therefore,  that  the 
order  striking  out  portions  of  the  complaint  was  not  errone- 
ous, but  that  the  order  sustaining  the  defendant's  demurrer 
was  erroneous. 

By  the  Court. —  The  order  of  the  circuit  court  striking  out 
portions  of  the  plaintiff's  complaint  is  affirmed.  The  order 
sustaining  the  defendant's  demurrer  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  according  to  law. 
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Pbreigo,  Respondent,  vs.  Cnr  of  Milwaukee  and  another, 

Appellants. 

January  9  — January  28, 1896. 

Taxation:  u  Debts  n  and  "  effects: "  Optional  land  contract 

A  contract  for  the  purchase  of  land  by  a  city  for  a  park,  providing 
that  the  city  should  be  entitled  to  possession  on  making  the  first 
payment  and  to  a  conveyance  on  payment,  within  ten  years,  ef 
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the  balance  of  the  purchase  price  with  interest;  that  in  the  mean- 
time the  city  should  pay  all  taxes  on  the  land;  that  upon  default 
in  any  payment  of  purchase  money,  interest,  or  taxes  the  vendors 
might  foreclose  the  rights  of  the  city  in  the  land;  but  that  there 
should  be  no  corporate  liability  against  the  city  in  any  manner  or 
form  by  reason  of  the  contract,—  is  not  taxable  as  creating  a  debt 
against  the  city  in  favor  of  the  vendors,  nor  as  being  an  effect  hav- 
ing any  real  or  marketable  value,  within  the  meaning  of  sec.  1036,       yj\ 

Appeal  from  orders  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

The  complaint  alleges  that  on  October  13, 1891,  the  plaint- 
iff, Meder  A.  Perrigo,  and  one  William  H.  Perrigo  were 
the  owners  in  fee  of  certain  land  situated  in  the  town  of 
Wauwatosa,  in  the  county  of  Milwaukee,  as  tenants  in  com- 
mon, each  owning  an  undivided  one-half;  that  on  that  day, 
under  and  pursuant  to  ch.  488,  Laws  of  1889,  and  ch.  179, 
Laws  of  1891,  the  board  of  park  commissioners  of  the  city 
of  Milwaukee  entered  into  an  agreement  in  writing  with 
the  said  Meder  A.  and  William  H.  Perrigo,  a  copy  of  which 
is  annexed  to  the  complaint  as  an  exhibit.  That  agreement 
is  to  the  effect  that  in  case  the  city  paid  $8,203.76  down  and 
$46,487.94  on  or  before  ten  years  from  that  date,  with  in- 
terest at  five  per  cent.,  then  they  would,  on  demand,  convey 
said  premises  to  the  city  by  deed  containing  the  usual  cove- 
nants; that  in  the  meantime  the  city  should  pay  all  taxes, 
special  and  general,  which  should  be  assessed  on  said  prem- 
ises after  January  1, 1891,  whenever  such  taxes  should  be- 
come due  and  payable  by  law,  until  the  said  purchase  price 
should  be  fully  paid  in  the  manner  stated ;  that  if  the  city 
failed  to  make  any  of  the  payments  of  purchase  money  or 
interest  thereon  at  the  times  and  in  the  manner  specified,  or 
to  pay  the  taxes  as  therein  agreed,  the  said  Perrigos,  their 
heirs,  executors,  administrators,  and  assigns,  might,  by  ac- 
tion or  proceedings  at  law  or  in  equity,  foreclose  all  right 
and  equity  of  redemption  of  the  city  in  and  to  said  prem- 
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ises,  and  sell  the  same  at  public  auction  or  vendue,,  and  all 
the  right,  title,  and  interest  of  the  city  in  and  to  the  same, 
and,  out  of  the  proceeds  of  such  sale,  pay  any  sum  remain- 
ing unpaid,  either  of  principal,  interest,  or  taxes;  and  the 
Perrigos  therein,  in  consideration  of  the  premises,  for  them- 
selves, their  heirs,  executors,  administrators,  and  assigns,  did 
covenant  and  agree  to  and  with  the  city  that  the  sum  of 
money  thereby  secured  should  not  create  any  corporate  lia- 
bility against  the  city  in  any  manner  or  form,  and  that  they 
would  not  claim  any  corporate  liability  against  the  city  by 
reason  thereof. 

The  complaint  further  alleges  that  the  said  agreement  so 
held  by  the  Perrigos  was  not  taxed  for  1891,  1892,  or  1893, 
but  in  the  year  1894  one  half  of  said  agreement  was  by  the 
appropriate  officers  of  the  city  wrongfully  and  illegally,  and 
wholly  without  authority  of  law,  and  against  the  protest  of 
the  plaintiff,  assessed  in  the  Eighth  ward  of  the  city,  against 
the  plaintiff,  as  personal  property,  at  the  sum  of  $11,600, 
and  the  tax  had  been  carried  out  under  said  assessment  upon 
said  tax  roll  against  the  plaintiff,  in  the  sum  of  $283.05, 
and  the  same  was  entered  upon  said  tax  roll  in  the  hands  of 
the  defendant  city  treasurer,  who  is  about  to  enforce  the 
collection  of  the  same;  that  the  defendants  threaten  to  levy 
upon,  seize,  advertise,  and  sell  personal  property  of  the 
plaintiff  to  satisfy  and  pay  said  tax,  and  will  proceed  to  col- 
lect said  tax  by  seizure  of  the  plaintiff's  personal  property 
and  the  sale  thereof,  to  his  great  loss  and  damage,  unless  re- 
strained by  order  of  the  court;  that  said  agreement  was  not 
any  form  of  property,  either  real  or  personal,  subject  to  tax- 
ation under  the  laws  of  this  state. 

The  action  was  commenced  on  December  26, 1894,  against 
the  city  and  its  treasurer,  to  restrain  the  collection  of  such 
taxes.  The  defendants  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  them,  or  either  of  them,  but  expressly 
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waived  any  objection  .on  the  ground  that  the  plaintiff  had 
an  adequate  remedy  at  law.  On  January  12, 1895,  the  court 
overruled  such  demurrer,  and  from  that  order  the  defend- 
ants appeal.  On  January  16,  1895,  the  court,  by  order,  en- 
joined and  restrained  the  defendants  from  collecting  or 
attempting  to  collect  the  tax  in  question  during  the  pend- 
ency of  this  action,  or  until  the  further  order  of  the  court. 
From  that  order  the  defendants  also  appeal. 

For  the  appellants  there  was  a  brief  by  C.  H.  Hamilton, 
city  attorney,  and  Ernest  Bruneken,  assistant  oity  attorney, 
and  oral  argument  by  Mr.  Brunchen.  They  contended, 
inter  alia,  that  the  interest  of  the  plaintiff  in  the  agreement 
constitutes  property.  Gulf,  C.  db  S.  F.  B.  Go.  v.  Fuller,  63 
Tex.  467.  The  following  things,  among  others,  have  been 
declared  to  come  under  the  head  of  property :  Choses  in 
action.  Trimble  v.  Mt.  SteiVing,  12  S.  W.  Rep.  1066;  Boyd 
v.  Selma,  96  Ala.  144;  Boardman  v.  Supervisors  of  Tomhins 
Co.  85  N.  T.  359.  The  right  to  have  a  patent  issued.  White- 
Kill  v.  Jacobs,  75  Wis.  479.  The  right  to  receive  property 
or  money  and  to  enforce  such  right  by  action  in  court. 
State  ex  rel.  Dwinnett  v.  Gaylord,  73  Wis.  325.  The  right 
to  bring  an  action,  evfin  when  based  oh  tort.  Durdap  v.  T., 
A.  A.  i&  G.  T.  B.  Co.  50  Mich.  474;  Power  v.  Harlow,  57 
id.  111.  The  right  to  take  an  appeal.  People  v.  Cadman, 
57  Cal.  564. 

Geo.  E.  Sutherland,  for  the  respondent,  to  the  point  that 
the  agreement  is  not  a  debt  due  on  contract  or  otherwise, 
and  is  not  an  evidence  of  debt  within  the  taxation  statutes, 
cited  People  v.  Hibemia  S.  &  L.  Soe.  51  Cal.  243 ;  U.  S.  v. 
Wigglesworih,  2  Story,  369;  Sutherland,  Stat.  Const.  §  363, 
and  cases  cited  in  notes;  Boyd  v.  Hood,  57  Pa.  St.  98, 101; 
Wis.  Cent.  B.  Co.  v.  Taylor  Co.  52  Wis.  37;  Lowell  v.  Street 
Convmtrs  qf  Boston,  106  Mass.  540;  Fellows  v.  Dimean,  13 
Met.  332;  Scully  v.  People,  104  111.  349;  Thomas  v.  Board 
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of  Sujtrs  of  Holmes  Co.  67  Miss.  754;  Brown  v.  Thomas, 
37  Kan.  282;  Arnold  v.  Middletown,  41  Conn.  206;  State  v. 
Hand,  39  Minn.  502. 

Cassoday,  C.  J.  By  the  terms  of  the  agreement  the.  city, 
npon  making  the  first  payment,  was  entitled  to  the  posses- 
sion of  the  premises,  with  the  right  to  alter,  change,  and 
improve  the  same,  to  be  used  as  a  public  park,  pursuant  to 
ch.  488,  Laws  of  1889,  and  ch.  179,  Laws  of  1891;  but  it  had 
no  right  to  a  conveyance  of  the  legal  title  thereof  until  it 
had,  within  the  ten  years  mentioned,  paid  the  balance  of 
the  purchase  price, —  $46,487.94, —  with  the  interest  thereon 
payable  annually,  and  all  taxes  assessed  on  the  premises 
after  January  1, 1891.  For  any  failure  of  the  city  to  make 
any  payment  of  purchase  money  or  annual  interest  or  taxes 
at  the  times  and  in  the  manner  specified,  the  Perrigos,  their 
heirs,  executors,  administrators,  and  assigns,  were  thereby 
expressly  authorized,  by  action  or  proceedings  at  law  or  in 
equity,  to  bar  and  foreclose  all  right  and  equity  of  redemp- 
tion of  the  city  in  the  premises.  But  each  of  the  legislative 
enactments  mentioned  expressly  provides  that  such  purchase, 
or  agreement  to  purchase,  should  be  "  without  creating  any 
corporate  liabilities  therefor; "  and  the  agreement  expressly 
provides  that  the  same  should  "  not  create  any  corporate 
liability  against "  the  city  "  in  any  manner  or  form,"  and 
that  the  Perrigos  would  "  not  claim  any  corporate  liability 
against "  the  city  "  by  reason  thereof." 

It  is  manifest  that  the  legal  title  to  the  premises  remained 
in  the  Perrigos,  subject  to  the  possession  in  the  city,  with 
the  option  in  the  city  to  acquire  the  legal  title  by  paying 
the  full  amount  of  the  purchase  money,  interest,  and  taxes, 
as  agreed.  The  right  of  the  town  of  Wauwatosa  to  tax  the 
premises,  as  the  property  of  the  Perrigos,  is  expressly  recog- 
nized in  the  agreement;   and  the  city  therein  expressly 
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agrees  to  pay  the  same  as  a  part  of  the  purchase  price. 
Thus,  the  premises  are  taxed  by  the  town  as  real  property, 
the  legal  title  to  which  is  in  the  Perrigos. 

The  question  recurs  whether  the  Perrigos,  as  residents  of 
the  city,  had  such  property  rights  in  the  optional  agreement 
held  by  the  city  as  to  make  the  same  taxable  as  personal 
property  by  the  city,  within  the  meaning  of  the  statutes. 
E.  S.  sees.  1034r-1036.  These  statutes  provide  that  "the 
term  '  personal  property,'  as  used  in  this  title,  shall  be  con- 
strued to  mean  and  include  .  .  .  all  debts  due  from 
solvent  debtors,  whether  on  account,  note,  contract,  bond, 
mortgage  or  other  security,  or  whether  such  debts  are  dice  or 
to  become  due;  and  all  .  .  .  moneys  and  effects,  of  any 
nature  or  description,  having  any  real  or  marketable  value, 
and  not  included  in  the  term  real  property,  as  above  defined." 
Does  this  optional  agreement  held  by  the  city  create  a  debt 
against  the  city  and  in  favor  of  the  Perrigos?  Certainly 
not,  since,  as  indicated,  it  expressly  provides  that  the  city 
shall  not  thereby  be  made  liable  in  any  manner  or  form.  Of 
course,  if  the  contract  created  an  indebtedness  against  the 
-city  capable  of  being  enforced,  its  situs  would  be  the  domi- 
cile of  the  owner.  State  ex  reh  Dwinnellv.  Gaylordy  73  Wis. 
325.  "  In  the  case  of  such  intangible  species  of  property, 
the  thing  that  is  valuable  is  the  right  of  the  creditor  to  re- 
ceive property  or  money,  and  to  enforoe  such  right  by  action 
in  court."  Id.  But  the  Perrigos  are  not  "creditors"  hav- 
ing a  right  to  an  indebtedness  against  the  city  which  they 
can  enforce  by  action  or  otherwise.  The  most  they  can  do 
is  to  reclaim  their  land,  and  bar  the  city  from  it.  Nor  do 
we  think  the  optional  agreement  is  an  "  effect "  belonging  to 
the  Perrigos, "  having  any  real  or  marketable  value,"  within 
the  meaning  of  the  statute  quoted.  The  further  payment 
by  the  city  of  any  portion  of  the  purchase  price  or  interest 
or  taxes  is  entirely  optional  with  the  city.  It  is,  so  far  as 
the  Perrigos  are  concerned,  a  mere  possibility  or  expectancy, 
Vol.  92— 16 
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attached  to  the  real  estate,  and  from  its  nature  is  incapable 
of  being  separated  therefrom  and  sold  as  personal  property 
but  would  necessarily  pass  by  a  conveyance  of  the  land. 
Needles  v.  Needles,  7  Ohio  St.  432, 70  Am.  Dec.  85 ;  PurcdCs 
AdmW  v.  Mather,  35  Ala.  570,  76  Am.  Dec.  307;  Young  v. 
Yowng,  89  Ya.  675,  23  L.  R.  A.  642,  and  notes;  Kansas  MuL 
L.  Asso.  v.  TliU,  51  Kan.  636.  Similar  agreements  have  been 
held  not  taxable  against  the  vendors  in  other  states.  Brown 
v.  Thomas,  37  Kan.  282 ;  Kelly  v.  Minneapolis,  65  N.  W.  Rep. 
115.  The  defendant  expressly  waives  any  objection  on  the 
ground  that  the  plaintiff  has  an  adequate  remedy  at  law* 
Peek  v.  School  Dist.  21  Wis.  516. 

It  follows  from  what  has  been  said  that  the  demurrer  was 
properly  overruled,  and  the  injunctional  order  properly 
made. 

By  the  Court. —  Both  orders  of  the  circuit  court  are  af- 
firmed. 


Commeeoial  Baits  and  another,  Respondents,  vs.  MoAu- 
ltffb,  Assignee,  Appellant. 

January  9  —  January  88, 1896. 

Voluntary  assignment:  Vacating  order  allowing  final  account:  Ref- 
erence* 

1.  Under  sea  2883,  R  &  (providing  that  the  court  may,  in  discretion, 
relieve  a  party  from  a  judgment,  order,  or  other  proceeding  against 
him,  through  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect), the  court  has  power,  on  motion  of  a  creditor  who  received 
no  notice  and  did  not  know  of  the  final  hearing,  to  vacate  an  order 
allowing  the  final  account  of  an  assignee  and  to  permit  objections 
to  be  filed. 

&  Sea  1701,  R.  S.,  providing  that  such  final  order  shall  be  "conclusive 
upon  all  parties,"  does  not  prevent  the  court  from  vacating  it  for 
good  cause  shown. 
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3.  Independent  of  any  power  conferred  by  statute,  the  circuit  court, 
in  the  exercise  of  its  inherent  powers  as  a  court  6t  chancery  of 
general  jurisdiction  under  sea  8,  art  VII,  Const,  may  order  a  ref- 
erence of  the  objections  to  the  final  account  of  an  assignee. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

The  appellant  is  the  assignee  under  a  voluntary  assign- 
ment of  one  William  Bormann,  and  the  respondents,  the 
bank  and  J.  R.  Silkman  Lwmber  Company,  are  two  creditors 
of  said  Bormann  who  have  duly  proven  their  claims.  The 
final  account  and  report  of  the  assignee  was  allowed  Febru- 
ary 2, 1895;  no  objection  being  made  thereto,  and  an  affida- 
vit being  filed  showing  the  mailing  of  notice  of  the  filing  of 
such  accounts  to  all  creditors  of  the  assignor.  On  the  5th 
day  of  February,  1895,  the  respondent  bank  filed  a  petition 
and  made  a  motion  for  the  vacation  of  the  order  allowing 
the  final  account,  to  be  permitted  to  file  objections  to  the 
account,  and  have  a  hearing  thereon.  On  the  16th  day  of 
February  the  J.  H.  Silkman  Lumber  Company  made  a  simi- 
lar petition  and  motion,  and  the  two  motions  were  heard  to- 
gether. By  the  Silkman  petition  it  appeared  that  no  notice 
of  the  filing  of  the  final  account  or  the  application  for  the 
assignee's  discharge  had  at  any  time  been  received  by  the 
company  or  its  officers,  and  that  they  did  not  know  of  it 
until  after  the  account  had  been  allowed.  By  the  petition 
of  the  bank  it  appeared  that  notice  of  the  application  for 
settlement  of  the  account  had  been  received,  but  that  it  had 
been  mislaid  and  overlooked  until  after  the  allowance  of  the 
account.  In  both  petitions  a  number  of  serious  objections 
to  a  number  of  items  of  the  account  were  set  forth,  which 
it  is  unnecessary  to  notice  further  than  to  say  that  they  are, 
on  their  face,  very  proper  subjects  of  investigation. 

Both  petitions  were  heard  together  (no  opposing  affidavits 
being  filed),  and  on  the  16th  day  of  March,  1895,  an  order 
was  made  vacating  the  order  settling  the  account  of  the  as- 
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signee,  and  allowing  the  petitioners  to  file  objections  to  the 
account,  and  referring  the  hearing  of  such  objections  to 
John  F.  Harper,  Esq.,  to  hear,  try,  and  determine  the  same. 
From  this  order  the  assignee  appealed. 

For  the  appellant  there  were  briefs  by  Van  VaZhenburgh 
<&  Kershaw,  and  oral  argument  by  T.  P.  Van  ValkenMrgh 
and  John  J.  McAuliffe. 

For  the  respondents  the  cause  .was  submitted  on  separate 
briefs  by  Timlin  <b  Olichsman,  attorneys,  and  Elliott,  Iltohox 
<&  Groth,  attorneys  for  J.  27.  Silhman  Lumber  Co. 

Winslow,  J.  Under  sec.  2832,  R.  S.,  the  court  had  power, 
in  its  discretion,  to  vacate  the  final  order  and  allow  objec- 
tions to  be  filed,  if  it  appeared  that  the  failure  to  appear  on 
the  hearing  arose  "  through  mistake,  inadvertence,  surprise 
or  excusable  neglect."  Certainly  it  is  very  clear  that  the 
failure  of  the  Silhman  Company  to  appear  arose  from  the 
fact  that  its  officers  did  not  receive  any  notice  of  the  final 
hearing,  and  did  not  know  of  such  hearing.  This  clearly 
justified  the  court  in  vacating  the  order  and  opening  the 
default. 

Nor  does  the  fact  that  the  statute  (R.  S.  sec.  1701)  pro- 
vides that  such  final  order  shall  be  "conclusive  upon  all 
parties  "  prevent  the  court  from  vacating  it  for  good  cause 
shown.  The  word  "  conclusive,"  as  here  used,  means  simply 
that  while  it  stands  unreversed  it  binds  all  parties  to  the 
proceeding,  just  as  a  judgment  is  "conclusive"  because  it 
binds  all  parties  to  the  action.  It  has  never  been  supposed 
that,  because  a  judgment  is  conclusive  upon  all  parties,  it 
was  beyond  the  power  of  the  court  to  vacate  it  upon  a 
proper  showing. 

Objection  is  made  to  that  part  of  the  order  providing  for 
a  reference  of  the  objections  to  the  account,  and  it  is  said 
that  the  general  statute  authorizing  references  (R.  S.  sec. 
2864)  only  applies  to  actions,  whereas  this  is  a  special  pro- 
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oeeding.  Even  if  this  be  so  (which  we  do  not  decide),  the 
reference  is  proper.  In  administering  the  trusts  under  a 
voluntary  assignment,  the  circuit  court  exercises  its  inher- 
ent powers  as  a  court  of  chancery  of  general  jurisdiction 
under  the  constitution,  as  well  as  the  powers  directly  pre- 
scribed and  defined  in  the  assignment  law.  Const,  art.  VII, 
sec.  8;  Revisers'  Note  to  sec.  1693,  E.  S.  The  power  of  a 
court  of  chancery  to  refer  issues  such  as  the  one  before  us, 
when  they  arise  in  actions  or  proceedings}  is  too  ancient  and 
well  established  to  be  now  questioned. 
By  the  Court. —  Order  affirmed. 
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January  10— January  88, 1899.  i03_45j| 


Written  contract:  Construction:  Contemporaneous  oral  agreement:  Evir  hq 
denoe:  Reformation:  Judgment:  Res  adjudicate, 

1.  A  written  contract  providing  that  plaintiff,  in  consideration  of  $600 

to  him  to  be  paid,  leased  to  defendant  certain  cars  and  track  for 
the  term  of  three  months;  that  if  defendant  returned  them  sooner 
he  should  pay  for  the  use  thereof  at  the  rate  of  $200  per  month; 
and  that  defendant  should  have  the  right,  at  any  time  before  re- 
turning them,  to  purchase  the  entire  outfit  at  a  price  not  to  ex- 
ceed $900,— is  construed  as  not  entitling  defendant  to  have  the 
payments  for  rent  applied  on  the  purchase  money. 

2.  Evidence  of  a  contemporaneous  oral  agreement  by  which  payments 

of  rent  were  to  be  applied  on  the  purchase  price  was  not  admissi- 
ble. The  fact  that  the  price  was  "not  to  exceed  $900"  did  not 
show  that  only  a  part  of  the  contract  was  reduced  to  writing,  so 
as  to  make  such  evidence  competent. 
a  A  written  contract  will  not  be  reformed  so  as  to  insert  in  it  a  pro- 
vision which  was  omitted  with  the  consent  of  the  party  asking 
the  reformation,  although  the  consent  was  given  in  reliance  upon 
an  oral  promise  of  the  other  party  that  such  omission  should  make 
no  difference. 
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4.  A  reason  given  by  the  trial  court  for  dismissing  the  complaint  in 
an  action  to  reform  a  contract  by  inserting  a  provision  alleged  to 
have  been  omitted  through  fraud  or  mistake,  to  the  effect  that 
the  meaning  of  the  contract  would  not  be  changed  by  such  inser- 
tion, is  not,  if  not  contained  in  the  judgment,  res  adjudicata  on 
the  question  of  the  proper  construction  of  the  contract 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  J.  C.  Ludwig,  Judge.    Affirmed. 

On  the  24th  day  of  June,  1892,  plaintiff  and  defendant 
entered  into  a  written  contract  whereby  the  parties  agreed 
as  follows:  "The  said  first  party  [plaintiff],  in  considera- 
tion of  the  sum  of  $500  to  him  to  be  paid,  does  hereby 
lease  unto  said  second  party,  for  a  term  of  three  months 
from  June  24, 1892,  ten  cars  and  2,500  feet  of  track.  Should 
said  second  party,  however,  return  said  cars  and  track 
before  the  expiration  of  the  said  three  months,  they  are  to 
pay  for  the  use  thereof  at  the  rate  of  $200  per  month  from 
the  commencement  thereof  to  the  time  of  the  return  of 
said  cars  and  track;  said  cars  not  to  be  returned  before 
sixty  days.  Said  second  party  also  has  the  right,  at  any 
time  before  returning  said  cars  and  track,  to  buy  the  entire 
outfit,  at  a  price  not  to  exceed  the  sum  of  $900."  The 
property  referred  to  was  delivered  to  the  defendant  under 
this  contract,  and,  after  using  the  same  for  some  length  of 
time,  it  took  the  benefit  of  the  option  to  purchase,  by  noti- 
fying plaintiff  to  that  effect.  Thereupon  defendant  claimed 
that  all  payments  that  had  been  made  for  rent,  of  which 
there  were  several,  should  be  applied  as  part  of  the  pur- 
chase money.  Defendant  claimed  that  such  was  the  con- 
tract, and  that  it  was  through  fraud  or  mistake  that  it  was 
not  so  stated  in  the  writing,  and  on  this  theory  an  action 
was  brought  in  the  circuit  court  for  Milwaukee  county  to 
reform  the  contract.  The  result  of  such  action  was  that 
judgment  was  rendered  in  favor  of  the  defendant  in  that 
action  (plaintiff  here).    The  trial  judge  remarked  at  the 
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time  that  the  meaning  of  the  contract  would  not  be  changed 
by  granting  the  application  to  reform  it  according  to  the 
prayer  of  the  complaint. 

This  action  was  brought  to  recover  for  the  use  of  the 
property  for  twenty-four  days,  and  a  recovery  on  the  con- 
tract for  purchase  money,  on  the  theory  that  defendant  is 
not  entitled  to  have  the  rent  applied  thereon.  Defendant, 
by  answer,  set  up  the  facts  as  claimed  by  it  in  respect  to 
the  making  of  the  contract,  claimed  that  the  contract  should 
be  construed  as  allowing  the  rent  to  be  applied  on  the  pur- 
chase money,  or  that  it  should  be  reformed  in  order  to  so 
provide,  also  set  up,  by  way  of  counterclaim,  the  result  of 
the  action  brought  to  reform  the  contract.  Judgment  was 
rendered  in  favor  of  the  plaintiff,  from  which  this  appeal 
was  taken. 

For  the  appellant  there  was  a  brief  by  Fiebing  cfe  Kitti- 
lea,  attorneys,  and  O.  H.  Van  AlsPvne,  of  counsel,  and  oral 
argument  by  Mr.  Van  AUtvm. 

For  the  respondent  there  was  a  brief  by  Turner,  Blood- 
good  &  Kemper,  attorneys,  and  W.  J.  Turner,  of  counsel, 
and  oral  argument  by  Mr.  W.  J.  Turner. 

Mabshall,  J.  There  are  several  questions  presented  on 
this  appeal,  which  will  be  considered  in  their  order. 

1.  The  first  error  assigned  is  that  the  court  erred  in  the 
construction  of  the  contract,  in  that  it  was  not  found  that 
defendant  was  entitled  to  have  the  payments  for  rent  ap- 
plied on  the  purchase  money. 

In  construing  a  contract,  it  must  be  observed  that  while 
the  office  of  judicial  construction  is  to  give  effect  to  the  in- 
tention of  the  parties,  and  that  words  and  sentences  should 
be  so  construed  as  to  subserve  such  intention  (Johnson  v. 
Xf.  W.  Nat.  Ins.  Co.  39  Wis.  87;  Weisegef  v.  Wlieeler,  14  Wis. 
101 ;  Jacobs  v.  Spalding,  71  Wis.  177),  this  does  not  mean 
that  violence  may  be  done  to  the  words  the  parties  see  fit 
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to  employ,  but  only  that  it  is  the  duty  of  courts  to  look  at 
the  whole  and  every  part  of  the  contract,  and  to  give  that 
construction  to  it  which  will  make  it  effectual  to  carry  out 
the  real  intention  of  the  parties  so  far  as  the  words  they  see- 
fit  to  employ  will  permit,  without  doing  violence  to  the- 
rules  of  language  or  the  rules  of  law.  Applying  this  to  the- 
contract  before  us,  the  conclusion  is  easily  reached  that 
the  construction  given  to  it  by  the  trial  court  is  correct.  It 
is  as  clearly  a  lease  of  the  property  for  a  rental  of  $200  per 
>  month,  with  the  privilege  of  purchasing  the  same  at  any 
time  during  the  period  named  at  $900,  as  English  words  can 
make  it;  and  any  other  construction  would  do  violence  to* 
the  language  the  parties  saw  fit  to  use. 

2.  It  is  further  claimed  that,  if  the  construction  contended 
for  by  defendant  is  not  correct,  then  the  contract  should  be- 
reformed. 

This  court  has  repeatedly  held  that  written  contracts  can- 
not be.  reformed  except  upon  most  positive  and  satisfactory 
evidence  showing  fraud  or  mistake  in  committing  the  agree- 
ment to  writing;  that  is,  mistake  of  one  party  and  fraud  of 
the  other,  or  mutual  mistake.  Newton  v.  Hottey,  6  Wis. 
592;  Lake  v.  Meacham,  13  Wis.  355;  Harrison  v.  Juneau 
Bank,  17  Wis.  340 ;  Fery  v.  Pfeiffer,  18  Wis.  510 ;  Menomonee 
Z.  Mfg.  Co.  v.  Zangwortfoy,  18  Wis.  444;  Zedyard  v.  Hart- 
ford F.  Ins.  Co.  24  Wis.  496.  The  proof  must  be  plain,, 
convincing,  and  beyond  reasonable  controversy  that  by 
fraud  or  mistake  the  true  contract  was  not  expressed  in  the- 
writing  (Blake  Opera  House  Co.  v.  Home  Ins.  Co.  73  Wis. 
667) ;  that  is,  as  applied  to  this  case,  a  mistake  in  omitting 
something  which  the  parties  intended  to  have  inserted,  or 
something  which  was  in  fact  a  part  of  the  agreement,  and 
which  it  was  supposed  was  contained  in  the  writing  when, 
it  was  signed  and  delivered, —  not  a  mistake  of  judgment,  in 
that  one  party  relied  upon  the  contemporary  parol  agree- 
ment of  the  other,  instead  of  insisting  upon  its  being  reduoed 
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to  writing.  The  latter  appears  to  be  the  mistake  in  this 
case,  if  there  was  any  mistake.  Both  parties  knew  that  the 
words  were  omitted.  Giving  the  most  favorable  effect  to 
defendant's  evidence,  consent  was  given  to  the  omission 
npon  the  promise  that  snch  omission  should  make  no  differ- 
ence. For  this  kind  of  mistake  the  law  affords  no  remedy. 
It  was  a  mere  simultaneous  parol  agreement,  which  cannot 
be  resorted  to  to  vary  or  control  the  written  contract.  It 
follows  that  the  court  rightly  refused  to  grant  that  part  of 
the  relief  prayed  for  asking  a  reformation  of  the  contract. 

3.  It  is  further  claimed  that  the  court  erred  in  not  finding- 
that  the  written  contract  was  modified  by  a  subsequent 
oral  contract. 

It  must  be  conceded,  as  claimed  by  appellant,  that  a  writ* 
ten  contract  may  be  modified  by  a  subsequent  parol  agree* 
ment  without  any  new  consideration  to  support  it  {Lynch  v. 
Henry,  75  Wis.  631) ;  but  the  trouble  in  this  case  is  that  the 
evidence  wholly  fails  to  show  any  such  subsequent  agree- 
ment. The  very  theory  upon  which  the  action  was  brought 
in  the  circuit  court  to  reform  the  contract,  and  that  the 
claim  for  reformation  was  made  in  this  case,  is  consistent 
only  with  the  theory  that  the  agreement  which  appellant 
seeks  to  show  was  contemporaneous  with  the  written  con* 
tract,  not  subsequent  to  it;  and  that  is  strictly  in  accordance 
with  the  evidence.  Polabeck,  one  of  the  officers  of  the  de- 
fendant, testified  that  the  conversation  about  applying  the 
rent  paid  as  purchase  money  in  case  the  option  was  accepted 
was  before  the  contract  was  delivered.  Fred  C.  Grofcs,  also 
an  officer  of  the  defendant,  testified  that  the  conversation 
was  at  the  time  the  contract  was  written  and  signed.  Charles* 
Friedrich,  the  secretary,  and  the  one  who  wrote  the  con- 
tract, testified  that  the  matter  was  talked  over  at  the  time 
of  the  making  of  the  contract;  that  the  remark  about  hav- 
ing the  payments  of  rent  apply  on  the  purchase  money  was* 
after  the  writing  was  signed,  and  before  it  was  delivered. 
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The  evidence  was  all  one  way  on  the  subject.  Hence  the 
written  contract  must  be  held  to  extinguish  the  parol  agree- 
ment, if  one  was  made,  and  to  express  the  final  intention  of 
the  parties,  unless  the  facts  bring  the  case  within  some  of 
the  exceptions  to  the  general  rule  that  parol  evidence  can- 
not be  admitted  to  vary  a  written  contrabt.  Whiting  v. 
Gould,  2  Wis.  552;  Williams  v.  Slaughter,  3  Wis.  347. 

4.  It  is  further  claimed  that  the  case  comes  within  the 
rule  that,  where  only  a  part  of  the  contract  was  reduced  to 
writing,  it  is  competent  to  prove  by  parol  that  part  that 
rests  in  parol,  under  the  rule  referred  to,  but  not  applied,  in 
Hubbard  v.  Marshall,  50  Wis.  322.  Appellant  asks,  on  this 
branch  of  the  case,  to  have  force  given  to  the  fact  that  the 
purchase  price  of  the  property  was  not  fixed  by  the  writing, 
but  left  to  be  thereafter  determined.  But  we  think  the  use 
of  the  words  "  not  exceeding  $900 "  means  no  more  than 
that  the  purchase  price,  strictly  so  called,  should  not  be  more 
than  the  price  named.  It  suggests  only  that,  while  circum- 
stances might  arise  whereby  the  vendor  would  consent  to 
take  less,  the  vendee  might  at  any  time  within  the  period 
named  have  the  property  at  the  price  mentioned.  The  rule 
that  appellant  invokes  applies  to  a  case  where  an  entire  ver- 
bal contract  in  part  performance  only  has  been  reduced  to 
writing  (Wharton,  Ev.  §  1015;  Hope  v.  Balm,  58  K  Y.  382; 
Chapin  v.  Dobson,  78  N.  Y.  75);  or  where  there  was  a  dis- 
tinct contemporaneous  parol  agreement,  and  one  of  the  par- 
ties seeks  to  make  use  of  the  written  agreement  for  purposes 
inconsistent  with  the  parol  agreement,  under  such  circum- 
stances as  would  render  such  use  fraudulent  {Juilliard  v. 
Chaffee,  92  N.  Y.  529 ;  Martin  v.  Py croft,  2  De  Gex,  M.  &  G. 
785;  Jervis  v.  Berridge,  8  Ch.  App.  351).  But  the  rule  is 
not  so  broad  as  to  allow  parol  proof  of  mere  contemporane- 
ous stipulations  or  conditions;  the  writing  being  the  agree- 
ment, and  not  a  mere  part  performance  or  incident  ofit. 
Under  such  circumstances,  the  proof  of  such  contemporane- 
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ously  agreed  upon  conditions  or  'stipulations  would  operate 
.merely  to  vary  the  terms  of  the  writing,  and  must  be  haired ; 
•otherwise,  the  salutary  rule  that  parol  evidence  cannot  be 
admitted  to  alter  or  vary  a  written  instrument,  nor  annex 
thereto  any  conditions  not  appearing  in  the  contract,  that 
has  been  so  long  established  as  not  to  be  open  to  discussion, 
would  be  wholly  swallowed  up  in  the  exception.  What  is 
here  claimed  is  that  defendant  should  have  been  allowed  to 
-establish  as  a  fact  that  an  important  condition  of  the  agree- 
ment was  omitted ;  that  is,  that  in  case  of  the  purchase  the 
rent  paid,  upon  the  acceptance  of  the  option  to  purchase, 
should  be  thereby  converted  into  purchase  money  and  ap- 
plied on  the  price  of  $900.  This  is  not  allowable  under  any 
authority  with  which  we  are  familiar,  except  in  cases  which 
entitle  the  party  to  a  reformation  of  the  contract  itself;  and 
such  a  case  is  not  here  presented,  as  heretofore  stated. 

5.  The  remark  made  by  the  presiding  judge  expressing  a 
reason  for  dismissing  the  complaint  in  the  action  to  reform 
the  contract  is  not,  under  the  circumstances,  res  adjudicate 
in  plaintiffs  favor  on  the  question  of  the  proper  construc- 
tion of  the  writing.  That  question  was  not  within  the  issues 
made  by  the  pleadings.  Appellant  then  claimed  that,  through 
fraud  or  mistake,  a  material  part  of  the  agreement  was  not 
inserted  in  the  writing.  On  this  he  failed,  and  judgment 
was  rendered  against  him.  A  judgment  is  conclusive  only 
as  to  that  which  was  in  issue.  Murphy  v.  Farwell,  9  Wis. 
102;  Ragcm  v.  Casey,  30  Wis.  553;  Pfennig  v. 
Wis.  618.  Reasons  given  in  the  course  of  a  trial  fort*  an  order 
or  judgment,  not  contained  or  referred  to  in  sucn  judgment 
or  order,  are  not  res  adjudicate.  Robinson  v.  J$T.  Y.,  L.  E. 
<&  W.  R.  Co.  64  Hun,  41 ;  Hwrmon  v.  Auditor  of  Public  Ac- 
counts, 123  111.  122;  Oirardin  v.  Dean,  49  Tex.  248;  Great- 
head  v.  Bromley,  f  Term,  456 ;  Barrett  v.  Failing,  8  Oreg. 
152.  Neither  can  evidence  of  such  reasons  be  given  to  vary 
the  effect  of  such  judgment  as  it  appears  upon  its  face,  if 
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inconsistent  with  the  record.  Rdbvawn  v.  Jf.  Y.9  Z.  K  <k 
W.  B.  Co.,  supra;  Agan  *.  Hey,  30  Hun,  594;  Packet  Co*  v. 
Sickle*,  5  Wall.  593. 

By  the  CowrL —  The  judgment  of  the  superior  oourt  is  af- 
firmed. 
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Kbaeft,  Respondent*  vs.  Maykb  and  others.  Appellants. 

January  10 —January  ZB%  1896. 

Injury  to  stevedore  unloading  vessel:  Open  scuttle:  Negligence:  Assump- 
02 2j62|  tionofrisk. 

L  In  an  action  for  an  injury  sustained  by  a  stevedore  by  stepping  into- 
an  open  scuttle  or  trimming  hole,  in  the  lower  deck  of  defendants' 
barge,  it  appeared  that  plaintiff  was  an  employee  of  a  boss  steve- 
dore who  was  unloading  the  barge  under  a  contract  with  the  con- 
signees of  the  cargo;  that  the  barge  was  loaded  partly  in  the  hold 
and  partly  on  the  between  deck  with  a  cargo  of  stove-size  coal,, 
which  would  run;  that  in  loading  such  a  cargo  the  scuttles  and 
trimming  holes  are  opened  to  aid  in  equalizing  it  as  it  is  run  in 
upon  the  lower  deck,  and  that  it  is  customary  to  leave  them  open 
when  the  vessel  is  turned  over  to  stevedores  for  unloading;  that 
the  hatches  in  the  upper  deck  were  open  when  the  unloading  was- 
begun,  but  that  the  one  nearest  the  scuttle  in  question  had  after- 
wards been  closed,  so  that  that  part  of  the  lower  deck  was  dark ;  and 
that  the  stevedores  had  the  right  to  have  the  hatches  and  scuttles 
opened  or  closed  by  the  crew  upon  request  There  was  no  evi- 
dence of  any  failure  to  comply  with  any  such  request  Held,  that 
defendants  were  not  guilty  of  negligence  either  in  leaving  the 
hatch  in  the  upper  deck  closed  or  in  leaving  the  scuttle  in  ques- 
tion open. 

2.  Plaintiff  was  an  experienced  stevedore  and  acquainted  with  defend- 
ants' barge.  He  knew  that  some  of  the  scuttles  were  open  and 
that  others  might  be,  also  that  the  upper  hatch  had  been  closed  so 
that  it  was  dark  on  the  lower  deck,  but  made  no  request  or  com- 
plaint in  respect  thereto.  At  the  time  of  the  injury  he  had  gone- 
down  to  the  lower  deck  by  a  hatch  at  some  distance  from  the  one 
at  which  he  was  working,  and  had  started  to  walk  back  to  the 
latter  without  waiting  to  accustom  his  eyes  to  the  darkness* 
Held,  that  he  assumed  the  risk  of  any  danger  resulting  from  the 
hatch  being  closed,  and  that  in  proceeding  as  he  did  he  was  guilty 
of  contributory  negligence. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

The  plaintiff  brought  this  action  to  recover  against  the 
■defendants  damages  sustained  by  him  for  an  injury  received 
while  working  as  a  stevedore  in  unloading  the  steam  barge 
Helena,  of  which  the  defendants  are  the  owners,  at  a  wharf 
in  the  city  of  Milwaukee,  and  which  was  laden  with  a  cargo 
of  stove-size  coal,  and  was  being  discharged  of  its  cargo  by 
a  boss  stevedore  and  his  assistants,  pursuant  to  a  contract 
with  the  consignees  of  the  cargo.  It  is  charged  that  it  was 
the  duty  of  the  defendants  to  leave  the  barge  in  a  condition 
to  be  safe  and  secure  for  the  plaintiff  to  work  upon ;  that 
the  defendants  were  careless  and  negligent,  in  that  they  left 
the  scuttle  or  trimming  hole  open  on  the  lower  deck  at  a 
time  and  place  when  and  where  the  plaintiff,  in  the  discharge 
of  his  duty,  was  necessarily  required  to  pass,  and  that  while 
doing  so  he  stepped  into  said  scuttle  hole  and  broke  his  leg. 
And  it  was  also  charged  that  the  hatch  in  the  upper  deck 
nearest  the  scuttle,  and  through  which  light  might  have 
given  warning  to  persons  on  the  lower  deck  that  said  scuttle 
was  open,  was  closed,  so  that  no  light  could  come  from  said 
hatch  to  enable  the  plaintiff  to  discover  the  danger  f rem  the 
scuttle  or  trimming  hole  being  open.  The  scuttle  or  trim- 
ming hole  was  an  opening  in  the  lower  deck  about  ten 
inches  wide  and  twenty  inches  long,  and  at  the  time  was 
entirely  unguarded ;  and  it  was  claimed  that  it  was  the  duty 
of  the  defendants  to  have  the  said  scuttle  hole  closed  before 
allowing  the  men  unloading  the  said  coal  to  use  the  said 
deck  for  the  purpose  of  going  to  and  from  their  work. 

There  was  a  general  denial  of  the  principal  allegations  of 
the  plaintiff's  complaint,  and  it  was  alleged  that  the  plaint- 
iff's injury  was  occasioned  solely  through  his  negligence, 
carelessness,  and  improper  conduct. 

At  the  close  of  the  plaintiff's  testimony  the  defendants 
moved  the  court  for  a  nonsuit,  but  it  was  denied,  and  at  the 
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close  of  the  case  the  defendants  moved  the  court  to  direct  a 
verdict  in  their  favor.    This  motion  was  denied. 

A  special  verdict  was  found,  to  the  effect:  (1)  That  the 
barge,  at  the  time  of  the  plaintiff's  injury,  was  being  dis- 
charged of  her  cargo  by  a  stevedore  and  his  men,  under  a 
contract  with  the  consignees  of  the  cargo.  (2)  The  cargo 
was  laden  in  the  hold  in  part,  and  on  the  between  deck  in 
part.  (3)  That  part  of  the  lower  deck  where  the  plaintiff 
received  his  injury  was  not  laden  with  coal  so  as  to  prevent 
its  use  as  a  way  for  passing  and  repassing,  (4)  but  was  ap- 
parently in  a  condition  fit  and  proper  for  its  use  by  a  man 
of  ordinary  care,  in  passing  forward  and  aft.  (5)  The  scut- 
tles or  trimming  holes  in  that  part  of  the  lower  deck  were 
open.  (6)  It  was  negligence  on  the  part  of  the  defendants, 
their  officers  and  employees,  to  leave  such  scuttles  or  trim- 
ming holes  so  open.  (7)  Such  negligence  was  the  proximate 
cause  of  the  plaintiff's  injury.  (8)  "While  the  barge  was 
being  discharged  of  her  cargo  by  the  stevedore  and  his 
men,  the  opening  and  closing  of  the  hatches  were  not 
under  their  control  and  direction.  (9)  The  hatches  in  the 
upper  deck,  above  the  place  where  the  plaintiff  was  injured, 
were  not  closed  at  the  request  of  the  stevedore's  men. 
(10)  Hatches  Nos.  1  and  5  were  being  worked  at  the  time 
of  the  plaintiff's  injury.  (11)  There  was  no  stationary  lad- 
der leading  from  the  lower  to  the  upper  deck  at  the  place 
where  the  plaintiff  worked.  (12)  There  was  a  ladder  on 
board  said  vessel,  which  the  plaintiff  could  have  had  for  the 
asking,  to  go  down  the  hatch  in  which  he  worked.  (13)  The 
dangers  and  risks  of  the  plaintiff  by  reason  of  the  uncovered 
scuttle  or  trimming  hole  where  he  was  injured  were  not 
such  as  would  be  apparent  to  a  person  using  ordinary  care 
and  observation  and  having  the  knowledge  and  experience 
in  and  about  steam  barges  in  general,  and  the  steam  barge 
Helena  in  particular,  which  the  plaintiff  then  had.  (14)  The 
plaintiff  was  not  guilty  of  any  negligence  or  want  of  ordi- 
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nary  care  which  proximately  caused  or  contributed  to  his 
injury.  (15)  It  was  customary,  upon  the  Helena  and  vessels 
of  her  class,  to  leave  the  scuttles  or  trimming  holes  open 
when  the  vessels  were  turned  over  to  the  stevedores  for  un- 
loading. (16)  It  was  the  duty  of  the  officers  and  men 
employed  in  the  vessel  to  close  such  scuttles  or  trimming 
holes.  (17)  The  defendants  were  guilty  of  negligence  which 
proximately  caused  the  plaintiffs  injury,  in  leaving  open  the 
scuttle  or  trimming  hole  into  which  the  plaintiff  stepped  or 
fell  when  he  received  his  injury.  (18)  The  plaintiff  was  not 
guilty  of  any  want  of  ordinary  care,  which  proximately 
caused  or  contributed  to  his  injury,  in  stepping  or  falling 
into  said  scuttle  or  trimming  hole.  (19)  The  plaintiffs  dam- 
ages were  assessed  at  the  sum  of  $3,779.16. 

For  said  amount,  with  costs,  judgment  was  given  against 
the  defendants,  from  which  they  appeal. 

For  the  appellants  there  was  a  brief  by  Vcm  Dyke  &  Van 
Dyke  &  Carter,  and  oral  argument  by  Geo.  D.  Van  Dyke. 
To  the  point  that  a  vessel  owner  owes  no  duty  to  a  steve- 
dore to  protect  him  from  the  danger  of  stepping  into  an 
open  scuttle,  left  open  for  his  convenience,  which  is  a  usual 
or  ordinary  risk  incident  to  the  business  as  it  is  conducted 
and  which  every  experienced  stevedore  knows  or  is  pre- 
sumed to  know,  and  over  which  the  owner  has  no  dominion 
while  the  vessel  is  discharging  her  cargo,  they  cited  lnder- 
mcmr  v.  Dames,  L.  K.  1  0.  P.  274;  8.  C.  2  id.  811;  Wilkm- 
son  v.  Fairrie,  1  Hurl.  &  0.  633 ;  1  Thomp.  Neg.  309,  subd.  3  -r 
Cannifv.  Blanchwrd  N.  Co.  66  Mich.  646,  648;  Germania, 
9  Ben.  356;  Dwyer  v.  Nat.  S.  S.  Co.  4  Fed.  Kep.  493;  The 
Carl,  18  id.  655;  The  Gladiolus,  21  id.  417.  The  defendants 
did  not  have  control  of  the  opening  of  the  hatches  or  of 
closing  the  scuttles,  within  the  meaning  of  the  rule  as  to 
inviting  persons  in  to  dangerous  places,  and  hence  owed  no 
duty  to  the  plaintiff  in  respect  thereto.  If  the  owner  of  a 
building,  vessel,  or  other  structure,  properly  constructed  and 
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in  proper  repair,  turns  it  over  to  tenants,  contractors,  or 
workmen,  and  for  their  convenience  opens  hatches,  scuttles, 
windows,  doors,  or  stairways  and  leaves  them  open,  to  be 
■closed  by  the  tenants,  contractors,  or  workmen  at  their 
pleasure  or  at  their  bidding,  the  owner  is  not  answerable  to 
them  or  their  visitors  for  the  manner  in  which  such  tenants, 
-contractors,  or  workmen  exercise  their  control  over  them. 
Buswell,  Personal  Injuries,  §§  85,  90;  1  Thomp.  Neg.  319, 
subd.  2;  Shearm.  &  Eedf.  Neg.  §§  708,  723;  Cole  v.  McKey, 
66  Wis.  500,  510;  Peake  v.  Buett,  90  id.  508;  Hadley  v. 
Taylor,  L.  E.  1  C.  P.  53;  Fisher  v.  ThirJcett,  21  Mich.  1; 
Metten  v.  Morrill,  126  Mass.  545;  Boston  v.  Gray,  144 
id.  53. 

For  the  respondent  there  was  a  brief  by  Fiehmg  <k  Killi- 
lea,  attorneys,  and  N.  8.  Murphey,  of  counsel,  and  oral  argu- 
ment by  H.  J.  Killilea. 

Pinottt,  J.  It  appeared  from  admitted  facts  and  from 
uncontradicted  evidence  that  at  the  time  of  the  plaintiff's 
injury,  November  3, 1891,  the  barge  Helena,  owned  by  the 
defendants,  was  laden  with  a  cargo  of  about  2,200  tons  of 
stove-size  hard  coal,  partly  in  her  hold  and  partly  between 
■decks,  consigned  to  Hadfield  &  Co.  under  a  bill  of  lading 
which  required  them  to  discharge  the  same,  and  was  lying 
at  their  dock,  and  they  had  made  a  contract  with  a  boss 
stevedore,  Carroll,  to  discharge  the  cargo.  Carroll  and  his 
men  commenced  the  work  in  the  morning,  working  one 
hatch  forward  and  one  hatch  about  midship,  and  he  had 
hired  the  plaintiff,  who  was  assisting  at  the  latter  hatch. 
The  plaintiff  was  a  stevedore  of  twenty-one  years'  experi- 
ence, and  had  unloaded  the  Helena,  when  laden  with  coal, 
ten  times  on  previous  occasions,  and  was  familiar  with  the 
use  and  functions  of  trimming  holes  in  loading  and  unload- 
ing, and  with  the  structure  of  tljie  barge  in  that  respect. 
The  depth  of  hold  of  the  barge,  from  her  upper  deck,  was 
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over  twenty-two  feet,  and  the  distance  between  decks  about 
eight  feet  in  the  lowest  part.  There  were  eight  hatches 
in  the  upper  deck,  and  eight  in  the  lower  deck  directly 
under  them.  These  hatches  extend  crosswise  of  the  barge ; 
those  in  the  upper  deck  being  thirty  feet  long,  and  those  in 
the  lower  deck  twenty  feet  long,  and  all  of  them  eight  feet 
wide  and,  on  each  deck,  sixteen  feet  apart.  Through  these 
hatches  the  cargo  is  taken  in  and  discharged.  There  are 
also  scuttle  or  trimming  holes  or  hatches  in  the  lower  deck, 
ten  inches  wide  and  two  feet  long.  Those  called  "  wing 
scuttles,"  about  three  or  four  feet  from  the  side,  are  mid- 
way between  the  larger  hatches. 

Scuttle  holes  or  trimming  hatches,  such  as  the  one  into 
which  the  plaintiff  stepped  and  broke  his  leg,  are  common 
to  all  double-decked  steam  barges;  and  one  of  their  purposes 
is  to  facilitate  the  distribution  of  the  cargo  and  trim  the 
vessel  in  loading,  and  to  aid  in  unloading  the  cargo  when  it 
consists  of  coal,  grain,  or  any  cargo  that  will  run.  "When 
loaded  with  a  cargo  of  that  character  both  in  her  hold  and 
between  decks,  it  is  run  in  by  spouts  or  chutes  through  the 
upper  hatches;  and  the  scuttle  holes  or  trimming  hatches  in 
the  lower  deck  aid  in  equalizing  the  cargo,  and  are  therefore 
left  open  when  the  loading  begins,  and  necessarily  so  when 
it  is  ended.  In  discharging  the  cargo,  the  stevedores  begin 
at  one  or  more  of  the  hatches  on  the  upper  deck,  and  shovel 
into  tubs  or  buckets,  which  are  hoisted  out  by  means  of  a 
steam  hoist,  and  deposited  at  the  proper  place  on  the  dock; 
the  stevedores  working  from  the  opening  of  the  hatches  on 
the  top  until  they  reach  the  bottom  of  the  vessel;  the  freight 
from  between  decks  running,  in  a  great  degree,  through  the 
scuttles  or  trimming  holes,  and  towards  the  hatches  below, 
so  that  a  great  amount  of  shoveling  is  saved,  both  in  loading 
and  unloading.  If  a  ftdl  cargo  is  to  be  carried,  they  level 
the  cargo  in  the  hold  by  shoveling  it  through  the  trimming 
holes  as  it  comes  upon  the  lower  deck,  and  then  the  vessel 
VouW— 17 
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is  filled  between  decks.  If  a  partial  cargo  is  put  aboard,  it 
is  run  through  spouts  or  chutes  into  the  upper  hatches,  until 
they  are  filled  up;  and  with  the  aid  of  the  scuttles  or  trim- 
ming holes  the  cargo  trims  itself,  to  a  certain  extent,  by  run- 
ning through  them.  In  either  event^  if  any  such  cargo  is 
taken  on  between  decks,  these  scuttle  or  trimming  holes  fill 
up,  and  are  then  left  unclosed. 

In  the  present  instance  the  cargo  had  not  been  trimmed 
by  shoveling,  but  had  been  run  into  the  vessel  through  the 
upper  hatches,  and  left  to  trim  itself  through  these  holes; 
and  there  was  1,600  to  1,800  tons  of  coal  in  the  hold,  and 
300  or  400  tons  on  the  lower  deck,  principally  amidship,  ex- 
tending from  about  hatch  2  aft  to  hatch  6.  One  of  the 
plaintiff's  witnesses,  who  worked  with  him,  testified:  "When 
we  started  to  work  the  hatch  was  full  of  coal.  The  middle 
and  between  deck  was  full  all  around.  Between  this  hatch 
and  the  forward  hatch,  it  was  also  rounded  full.  I  mean  it 
was  half  ways  between  decks."  The  plaintiff  began  work  at 
9  A.  M.  in  the  midship  hatch,  and,  when  returning  from 
dinner  that  day,  went  down  a  ladder  in  a  forward  hatch, 
and  while  walking  aft  on  the  lower  deck,  towards  the  hatch 
where  he  had  been  at  work,  stepped  into  a  scuttle  or  trim- 
ming hole  of  the  size  already  described,  which  he  testified 
he  had  not  noticed,  between  eight  and  twelve  feet  from  the 
hatch  where  he  worked,  and  pretty  nearly  full  from  below. 
The  hatch  in  the  upper  deck  next  forward  to  the  one  in 
which  he  worked  was  closed  at  the  time.  At  noon  they  had 
gone  down  in  the  midship  hatch  about  six  feet  into  the  hold, 
and  there  still  remained  coal  on  the  lower  deck,  but  how 
much  does  not  clearly  appear.  When  the  vessel  was  put 
alongside  the  dock,  and  the  stevedores  began  unloading  her, 
all  the  upper  hatches  were  open.  The  plaintiff  testified: 
"The  trimming  holes  that  were  around  the  hatches  where  I 
was  at  work  were  all  open.  They  were  not  covered.  The 
hatches  were  all  open.    It  was  light.    I  saw  they  were  not 
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covered,  of  course.  I  knew  the  coal  in  the  hatch  was  stove 
size,  and  it  was  the  same  between  decks  as  in  the  hold,  so 
far  as  I  went  down  at  noon  time.  .  .  .  The  reason  I  did 
not  go  down  my  hatch  was  because  there  was  no  ladder  in 
it."  It  was  found  that  he  could  have  had  a  ladder  by  ask- 
ing for  it.  He  testified  that  it  was  dark  where  he  stepped 
in  the  hole,  and  he  did  not  see  it. 

The  evidence  was  that  while  a  vessel  was  being  unloaded 
the  stevedores  had  a  right  to  require  that  any  of  the  hatches 
should  be  opened  or  closed  upon  their  request;  that  the  offi- 
cers or  crew  opened  or  closed  them  accordingly,  and,  if  a 
request  to  that  effect  was  not  attended  to,  it  was  enforced 
by  the  threat  of  a  strike  or  the  leaving  of  the  vessel  by  the 
stevedores ;  that  practically  what  should  or  should  not  be 
done  in  these  respects,  while  the  vessel  was  unloading,  was 
under  the  direction  and  control  of  the  stevedores.  And 
this  was  not  denied  by  the  plaintiff  or  any  of  his  witnesses, 
though  they  testified  that  "  the  sailors  go  and  take  off  and 
put  on  those  little  covers  on  the  between  decks; "  but  there 
was  no  testimony  tending  to  show  that  it  was  the  duty  of 
the  officers  or  crew  to  do  so,  until  requested.  It  seems 
clear,  from  all  the  evidence,  that  the  officers  and  crew, 
being  on  the  upper  deck,  would  not,  in  the  ordinary  course 
of  proceedings,  have  notice  of  the  necessity  of  either  open- 
ing or  closing  hatches  or  trimming  holes  until  request 
made  by  the  stevedores.  As  to  the  opening  or  closing  of 
the  main  hatches,  the  evidence  was  undisputed  that  how 
many  were  opened  and  how  many  were  closed  depended 
upon  the  necessity  of  protecting  the  stevedores  from  sun 
or  rain  or  cold  winds,  and  they  had  their  own  way  about 
it,  and  had  substantial  control  of  the  portion  of  the  ves- 
sel containing  the  cargo.  The  main  upper  hatches  were 
all  opened  when  the  vessel  was  put  alongside  the  dock, 
and  there  was  evidence  showing  that  upon  the  request  of 
some  of  the  stevedores  the  hatch  next  forward  of  the 
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■one  where  the  plaintiff  worked,  and  near  where  he  was 
injured,  was  closed  in  the  course  of  the  forenoon,  but  sev- 
eral of  the  stevedores  testified  that  they  did  not  make  or 
hear  any  such  request.  There  was  no  evidence  tending  to 
show  that  there  was  any  complaint  made  of  its  being  closed, 
or  that  any  request  was  made  of  the  officers  or  crew  to 
open  or  close  any  of  the  scuttle  or  trimming  holes  in  the 
lower  deck,  or  that  any  request  that  they  had  made  had  not 
been  properly  complied  with.  It  was  in  evidence  that  the 
covers  to  the  scuttle  or  trimming  holes  were  usually  on  a 
beam  over  or  near  such  holes,  and  that  frequently  steve- 
dores closed  them  of  their  own  accord ;  and  sometimes  the 
hatch  boy,  who  signaled  the  hoist,  and  was  in  the  employ 
of  the  consignees,  attended  to  it,  and  at  other  times  the  boss 
stevedore  would  direct  his  men  to  do  it. 

Starting  with  the  admitted  fact  that  the  vessel  was  laden 
in  the  hold  in  part,  and  on  the  between  deck  in  part,  and 
the  cargo  being  all  of  one  kind  and  that  would  run,  it  seems 
plain,  in  view  of  the  facts  referred  to,  that  there  was  no  evi- 
dence to  go  to  the  jury  to  show  that  the  defendants  were 
guilty  of  any  negligence  that  was  the  proximate  cause  of  the 
plaintiff's  injury,  and  that  the  injury  of  the  plaintiff  was  the 
result  of  his  own  negligence  and  that  of  his  fellow  stevedores. 
The  general  rule  was  stated  by  the  court  to  the  jury,  that  if  a 
man  comes  upon  the  premises  of  another,  not  as  an  employee 
of  the  owner,  having  no  special  business  with  the  owner, 
nevertheless,  if  the  place  be  one  to  which  ordinarily  the  pub- 
lic are  invited,  or  to  which  any  particular  portion  of  the 
public  to  which  the  person  in  question  belongs  are  invited, 
or  are  expected  to  come  for  the  benefit  in  whole  or  in  part 
of  the  owner  of  the  premises,  then  such  person  is  said  to 
come  there  by  invitation,  and  he  has  a  right  to  have  the 
place  reasonably  safe,  the  same  as  employees,  and  that,  as  a 
matter  of  law,  in  view  of  the  facts,  the  plaintiff  was  on  the 
vessel  "by  invitation,  for  a  purpose  which  was  for  the  benefit 
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of  himself,  the  consignees,  and  the  owners  of  the  vessel, 
alike."  The  fact  that  the  plaintiff  thus  entered  the  barge, 
and  that  he  belonged  to  one  of  the  classes  who  are  entitled 
to  ordinary  care  for  their  safety  on  the  part  of  the  owners 
of  the  vessel,  in  view  of  the  facts,  did  not  fully  or  properly 
meet  the  relations  existing  between  the  parties,  and  the  con- 
ditions existing  at  the  time  the  injury  occurred.  The  plaint- 
iff's injury  was  not  the  result  of  any  defect  or  insufficiency 
in  the  structure  of  the  barge,  or  of  any  want  of  repair  which 
might  operate  as  a  trap  or  pitfall,  but  was  the  result  of 
what  occurred  through  the  action  of  the  plaintiff  and  his 
fello^  stevedores  in  relation  to  matters  over  which  he  and 
they  exercised  and  had  full  control,  with  which  they  were 
familiar,  and  they  must  have  reasonably  anticipated  this 
effect.  There  is  no  evidence  tending  to  show  that  it  was 
the  duty  of  the  officers  or  crew  to  watch  the  operations  of 
the  stevedores,  or  take  cognizance  of  their  progress  or  the 
condition  of  their  work.  With  that  the  defendants  had 
nothing  to  do.  They  were  under  no  special  duty,  except  to 
respond  to  such  requests  as  to  opening  and  closing  hatches 
and  trimming  holes  as  the  stevedores  should  make,  and 
which  they  were  accustomed  to  enforce  in  a  summary  and 
effective  manner,  and  no  breach  of  duty  growing  out  of  ex- 
isting relations  would  occur  in  this  respect  until  after  such 
notice  or  request.  The  duty  arising  by  law  from  implied 
invitation  had  been  fully  met,  for  it  was  found  that  "it  was 
customary,  upon  the  Helena  and  vessels  of  her  class,  to  leave 
the  scuttles  or  trimming  holes  open  when  the  vessel  was 
turned  over  to  the  stevedores  for  unloading."  We  think, 
therefore,  that  as  in  the  present  case  there  was  no  evidence 
tending  to  show  that  there  was  any  request  made  by  the 
plaintiff  or  his  associates  in  reference  to  the  closing  or  open- 
ing of  the  hatches  or  trimming  holes,  or  that  any  request  was 
made  to  the  officers  and  crew  which  was  not  promptly  com- 
plied with,  there  was  no  evidence  of  any  negligence  on  the 
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* 
part  of  the  defendants  which  could  be  considered  as  the 

proximate  cause  of  the  plaintiffs  injury,  and  we  think  that 

sufficient  grounds  appear  for  imputing  the  plaintiff's  injury.. 

to  his  own  negligence. 

In  respect  to  the  negligence  of  the  plaintiff,  in  addi- 
tion to  what  has  already  been  said  bearing  on  that  point, 
it  is  plain  that,  with  his  experience  and  knowledge  of  ex- 
isting conditions  and  surroundings,  it  was  his  duty  to  take 
notice  of  the  effect  the  discharging  of  the  cargo  had  in 
opening  and  freeing  the  scuttle  or  trimming  holes  of  coal, 
and  to  take  reasonable  precaution  in  respect  to  such  changes, 
but  knowing  that  some  of  them  were  open  and  others 
might  be  opened,  he  made  no  request  or  complaint,  nor  did 
he  take  the  precaution  of  further  observation.  He  left  the 
vessel  at  noon  at  a  hatch  forward  from  the  one  where  he 
had  worked,  though  he  could  have  had  a  ladder  by  asking 
for  it,  and  returned  the  same  way.  He  testified  that  upon 
reaching  the  lower  deck,  although  it  was  quite  dark  there, 
he  went  back  at  once  towards  his  hatch,  without  waiting  a 
moment  for  his  eyes  to  beoome  adjusted  and  accustomed  to 
the  darkened  condition  of  the  place.  And,  in  respect  to  the 
want  of  light  of  which  he  complains,  it  appears  that  the 
upper  hatch  above  where  he  worked,  thirty  feet  long  and 
eight  feet  wide,  was  open,  and  it  was  about  midday,  and 
the  scuttle  or  trimming  hole  into  which  he  stepped  was  not 
more  than  twelve  feet  distant  from  such  hatch,  and  about 
eight  feet  below  it.  Besides,  it  is  clear  that  he  knew  before 
noon  that  the  next  upper  hatch  forward  had  been  shut,  and 
the  condition  of  the  between  deck  as  to  light  could  not  but 
have  been  known  to  him ;  and  he  made,  so  far  as  appears, 
no  complaint  of  it.  He  must  be  taken  to  have  assumed  the 
risk  of  any  danger  arising  from  the  closing  of  that  hatch 
and  the  failure  to  have  it  opened. 

For  these  reasons  the  judgment  of  the  circuit  court  must 
be  reversed,  and  it  is  not  material  to  consider  the  question 
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presented  at  the  argument,  whether  the  verdict  is  contra- 
dictory and  uncertain. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Kubhn,  Respondent,  vs.  City  of  Milwaukee,  Appellant.  &  m 

January  10  —  January  28, 1896,  ^        2^1 

Municipal  corporations:  Disposal  of  garbage:  Injury  to  fishing  nets:   92  203 

Independent  contractor:  Public  service:  Nuisance.  61  lra  G95n 

X.  One  who  removes  the  garbage  of  a  city  under  a  contract  which  pro- 
vides that  such  garbage  shall  be  carried  to  some  point  in  Lake 
Michigan  not  less  than  fifteen  miles  from  the  city,  and  that  the 
city  may  suspend  the  work  and  relet  the  contract  in  case  of 
"  improper  or  imperfect  performance,"  but  which  reserves  to  the 
city  no  other  right  to  control  the  mode  or  manner  of  its  perform- 
ance or  the  place  where  the  garbage  shall  be  dumped,  is  an  inde- 
pendent contractor,  and  the  city  is  not  liable  for  injuries  to  fishing 
nets  resulting  from  the  garbage  so  dumped  being  carried  into 
them  by  the  ordinary  movements  of  the  water. 

2.  A  city  is  not  liable  for  injuries  caused  by  its  board  of  public  works 
in  disposing  of  the  garbage  of  the  city. 

8.  The  dumping  of  the  garbage  of  a  city  into  one  of  the  Great  Lakes, 
fifteen  miles  from  the  shore,  is  not  prima  facie  a  nuisance. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

The  plaintiff  is  a  fisherman  at  Milwaukee.  He  sets  his 
nets  in  Lake  Michigan,  at  a  distance  of  some  ten  miles  from 
the  city,  but  within  the  territorial  limits  of  the  city.  His 
nets,  when  set,  extend  a  distance  of  about  live  miles,  and  are 
buoyed  to  the  surface  by  wooden  balls  and  floats.  The  nets 
are  of  considerable  value.  He  has  carried  on  this  business 
at  substantially  the  same  place  during  the  last  thirty  years. 
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The  commissioners  of  public  works  of  the  defendant  city 
contracted  with  one  Richardson  to  carry  all  the  garbage 
and  refuse  collected  within  the  city  to  some  point  in  Lake 
Michigan  not  less  than  fifteen  miles  from  the  city, 'and  there 
dump  it  into  the  lake.  On  two  occasions  the  garbage  so 
dumped  by  the  contractor  or  his  servants  into  the  lake  was 
carried  upon  and  into  the  plaintiff's  nets  by  the  ordinary 
currents  and  movement  of  the  waters  of  the  lake,  whereby 
the  nets  were  damaged.  The  action  is  brought  against  the 
city  to  recover  such  damages  to  the  nets.  The  city  demurred 
to  the  complaint.  The  plaintiff  moved  to  strike  out  the  de- 
murrer as  frivolous.  The  motion  was  granted.  The  demur- 
rer was  stricken  out,  and  the  city  appeals. 

For  the  appellant  there  was  a  brief  by  C.  H.  Hamilton, 
city  attorney,  and  Ernest  Bruncken,  assistant  city  attorney, 
and  oral  argument  by  Mr.  Bruncken. 

Geo.  E.  Sutherland,  for  the  respondent,  contended,  inter 
alia,  that  if  a  municipality  in  the  performance  of  any  act, 
however  lawful  or  necessary,  invades  any  right  of  property, 
the  corporation  is  liable  for  the  resulting  injury.  Rhode*  v. 
Cleveland,  10  Ohio,  160 ;  Goodatt  v.  Milwaukee,  5  "Wis.  32, 40 ; 
Barron  v.  Baltimore,  2  Am.  Jur.  203 ;  Nevms  v.  Peoria,  41 
111.  502;  Pettigrew  v.  EvansviUe,  25  Wis.  223,  231;  Aurora 
v.  Reed,  57  111.  29;  Alton  v.  Hope,  68  id.  167;  Wilson  v.  New 
Bedford,  108  Mass.  261 ;  Eastman  v.  Meredith,  36  K  H.  285, 
296 ;  Thayer  v.  Boston,  19  Pick.  511 ;  Lacour  v.  New  York, 
3  Duer,  406.  The  dumping  of  garbage  in  the  lake  by  the 
city  of  Milwaukee  was  a  common  and  public  nuisance  com- 
mitted by  it,  for  which  it  was  liable.  Skelton  v.  Fenton  E.  L. 
&  P.  Co.  100  Mich.  87;  Indianapolis  W.  Co.  v.  Am.  S.  B. 
Co.  57  Fed.  Eep.  1000, 1004;  Fogarty  v.  Junction  City  P.  B. 
Co.  50  Kan.  478;  Pottstown  G.  Co.  v.  Murphy,  39  Pa.  St. 
257;  Rdbb  v.  Cai^negie  Bros.  <&  Co.  145  id.  324;  Hauck  v. 
Tidewater  P.  L.  Co.  153  id.  366. 
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Newman,  J.  On  behalf  of  the  city  it  is  urged  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  it,  for  the  recovery  of  the  plaintiff's  dam- 
ages to  his  nets,  because  (1)  it  was  the  work  of  an  independ- 
ent contractor  which  caused  his  damages ;  and  (2)  his  damages 
resulted  from  the  operations  of  the  commissioners  of  public 
works,  while  engaged  in  the  performance  of  duty  owed  to 
the  general  public,  as  distinguished  from  strictly  corporate 
duty. 

It  requires  no  citation  of  authorities  to  show  that,  if  the 
act  which  caused  the  damages  was  the  work  of  an  independ- 
ent contractor,  the  city  is  not  liable.  Whether  the  person 
whose  act  caused  the  damages  was,  in  legal  contemplation, 
an  independent  contractor,  is  sometimes  debatable  on  the 
facts.  The  test  is,  Had  the  defendant  the  right  to  control 
the  conduct  of  the  person  doing  the  work,  as  respects  the 
mode  and  manner  of  doing  it,  in  the  particular  complained 
of?  Harper  v.  Milwaukee,  30  Wis.  365 ;  2  Thomp.  Neg.  892T 
§  12;  Id.  909,  §  35.  If  the  defendant  had  such  right  of  con- 
trol, it  is  liable,  if  the  act  or  omission  was  such  as  to  create 
liability.  If  it  had  no  such  right  of  control,  the  doctrine  of 
respondeat  superior  does  not  apply.  This  rule  is  subject  to 
one  exception.  Where  the  performance  of  the  contract,  in 
the  ordinary  mode,  necessarily  or  naturally  results  in  the 
injury  complained  of,  the  rule  does  not  apply.  In  that  case 
the  party  contracting  for  the  mischievous  work  to  be  done 
is  liable  for  its  necessary  or  natural  consequences.  But  Lake 
Michigan  is  a  wide  place.  The  dumping  ground  was  large. 
The  contractor  was  unrestrained  except  on  the  city  side. 
He  had  the  whole  lake  within  his  power  for  this  purpose. 
It  was  neither  necessary  nor  natural,  in  a  legal  sense,  that 
this  garbage  should  be  dumped  where  it  would  come  to  the 
plaintiff's  nets.  That  result  was,  of  course,  possible,  but  not 
to  be  anticipated  as  natural  or  probable.  Nor  did  the  con- 
tract reserve  to  the  city  the  right  to  control  the  mode  or 
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mcmner  of  its  performance,  or  the  place  where  the  garbage 
should  be  dumped.  It  did  reserve  the  right  to  suspend 
the  work,  and  to  relet  it,  in  case  of  "improper  or  imperfect 
performance."  That  gave  no  power  to  direct  the  dumping 
place.  This  power  came  into  effect,  if  at  all,  only  after  the 
mischief  was  done.  The  city  is  not  liable  for  damages  caused 
by  the  negligent  or  wrongful  act  of  the  contractor  or  his 
servants. 

On  the  other  question  raised  the  result  is  the  same.  If 
the  commissioners  of  public  works  had  done  this  work  by 
their  own  employees  and  servants,  without  the  intervention 
of  an  independent  contractor,  the  city  would  not  have  been 
liable  for  such  an  injury  growing  out  of  the  acts  of  such  em- 
ployees or  servants,  for  it  is  a  public  service,  as  distinguished 
from  a  corporate  duty.  In  that  respect,  it  is  like  the  fire, 
health,  or  police  departments  of  cities.  In  such  cases,  "  the 
corporation  is  engaged  in  the  performance  of  a  public  serv- 
ice, in  which  it  has  no  particular  interest,  and  from  which  it 
derives  no  special  benefit  or  advantage  in  its  corporate  ca- 
pacity, but  which  it  is  bound  to  see  performed  in  pursuance 
of  a  duty  imposed  by  law,  for  the  general  welfare  of  the  in- 
habitants or  of  the  community."  Hayes  v.  Oshkosh,  33  Wis. 
314;  Schulte  v.  Milwaukee,  49  Wis.  254;  Britton  v.  Green 
Bay  cfe  F.  H.  W.  W.  Co.  81  Wis.  48;  Condictv.  Jersey  City, 
46  N.  J.  Law,  157;  Bryant  v.  St.  Paul,  33  Minn.  289;  Dil- 
lon, Mun.  Corp.  (4th  ed.),  §  974;  2  Thomp.  Neg.  737,  §  5. 

But,  it  is  said,  a  municipal  corporation  has  no  right  to 
create  or  maintain  a  nuisance.  That  suggestion  is  altogether 
aside  from  the  question  involved  here,  for  here  it  is  not  the 
city,  but  a  larger  public,  for  whom  the  questionable  act  is 
done.  And  it  is  not  necessarily,  nor  prima  facie,  an  act  of 
nuisance  to  cast  the  garbage  of  a  city  upon  Lake  Michigan, 
fifteen  miles  from  the  shore.  It  has  long  been  the  almost 
universal  custom,  everywhere,  to  empty  the  sewage  of  cities 
into  adjacent  lakes  and  streams,  almost  from,  necessity.    It 
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cannot  be  demonstrated,  in  advance  of  experiment,  that  to 
cast  the  garbage  of  a  city  into  one  of  the  Great  Lakes,  dis- 
tant from  shore,  will  create  a  nuisance.  It  is  not,  prima 
jade,  a  nuisance. 

The  demurrer  was  well  taken. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 


Giatolla,  Respondent,  vs.  Bigblow  and  others,  Executors, 

Appellants. 

January  JO — January  t8, 1896. 

Appealable  order:  Striking  out  frivolous  demurrer. 

Under  ch.  212,  Laws  of  1895,  an  order  striking  out  a  demurrer  as  friy- 
olous  is  not  appealable. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  EL  Johnson,  Circuit  Judge.    Dismissed. 

For  the  appellants  there  was  a  brief  by  Wells,  Brigham  A 
Upham,  and  oral  argument  by  J.  M.  Brigham. 

For  the  respondent  there  was  a  brief  by  Glenuwy  Maxon, 
and  oral  argument  by  J.  Q.  Flanders. 

Marshall,  J.  Defendants  interposed  a  demurrer  to  plaint- 
iff's complaint,  which,  on  motion,  was  struck  out  as  frivolous, 
and  from  the  order  entered  on  such  motion  this  appeal  was 
taken. 

The  date  of  the  appeal  is  not  later  than  the  23d  day  of 
May,  1895.  That  is  the  date  of  the  bond.  The  notice  of 
appeal  is  not  dated,  nor  does  it  appear  when  it  was  served. 

The  right  of  appeal  is  purely  statutory.  Western  U.  B. 
Co.  v.  Dickson,  30  Wis.  389.     So,  unless  the  statute  gives 


93  2m, 

95  390, 
98    267 

96  827 


Digitized  by  CjOOQIC 


268  SUPREME  COURT  OF  WISCONSIN.  [92 

GianeUa  vs.  Bigelow  and  others* 

such  right  from  an  order  striking  oat  a  demurrer  as  frivo- 
lous, it  does  not  exist.  Prior  to  ch.  212,  Laws  of  1895,  subd. . 
4,  sec.  3069,  S.  &  B.  Ann.  Stats.,  covered  the  subject,  under 
which'the  right  was  clearly  given  in  the  following  language: 
An  order  may  be  carried  to  the  supreme  court  on  appeal, 
"  when  it  involves  the  merits  of  the  action  or  some  part 
thereof;  when  it  orders  judgment  on  application  therefor, 
on  account  of  the  frivolousness  of  a  demurrer,  answer  or 
reply,  or  strikes  off  such  demurrer,  answer  or  reply,  on  ac- 
count of  the  frivolousness  thereof"  But  by  ch.  212,  referred 
to,  which  became  a  law  April  12,  1895,  sec.  3069  was 
amended  by  dropping  out  the  whole  of  subd.  4  as  it  had 
theretofore  existed,  so  that  at  the  time  this  appeal  was 
taken,  the  right  in  such  cases  did  not  exist. 

It  is  argued  that,  inasmuch  as  the  motion  to  strike  out 
under  the  practice  established  in  this  state  brings  the  de- 
murrer up  for  a  hearing  on  the  merits  to  all  intents  and 
purposes  the  same  as  if  the  issue  was  brought  up  for  a  hear- 
ing on  regular  notice  of  argument,  the  order  should  be  held 
to  be  appealable,  under  subd.  3  of  the  revised  section,  which 
gives  the  right  of  appeal  from  an  order  overruling  or  sus- 
taining a  demurrer;  but  it  is  obvious  that  the  section  was 
amended  for  the  very  purpose  of  restricting  appeals.  The 
right  formerly  existed  from  an  order  striking  out  a  demur- 
rer on  motion  as  frivolous,  independent  of  the  right  from 
the  order  sustaining  or  overruling  the  demurrer.  There- 
fore, though  the  effect  of  the  two  orders  is  substantially  the 
same,  if  the  issue  is  brought  to  a  hearing  on  regular  notice 
for  the  first  day  of  the  term,  general  or  special,  an  appeal 
may  be  taken  from  the  order  sustaining  or  overruling  the 
demurrer.  If  a  party  sees  fit  to  resort  to  the  more  sum- 
mary method,  by  motion  to  strike  out  as  frivolous,  the  order 
entered  thereon  will  not  be  appealable. 

It  follows  that  the  appeal  must  be  dismissed. 

By  the  Court. —  The  appeal  is  dismissed. 
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Fbanxlin,  Plaintiff  in  error,  vs.  Thb  State,  Defendant  in  ajf«  fill 

error. 

January  11 — January  28, 1896. 

Criminal  law:  Instructions:  Presumption  of  innocence. 

The  refusal  to  instruct  the  jury  in  a  criminal  case  that  "the  law 
presumes  every  man  innocent,  and  desires  no  conviction  if  the 
jury,  or  any  one  of  them,  entertains  a  reasonable  doubt  of  his 
guilt;  for  while  the  jury,  or  any  one  of  them,  entertains  a  reason- 
able doubt  as  to  the  guilt  of  the  defendant  of  the  crime  charged, 
he  cannot,  without  a  great  violence  to  his  conscience  and  sense  of 
right,  agree  upon  a  verdict  of  conviction," — is  held  error,  although 
the  court  did  charge  that  the  jury  could  not  convict  unless,  from 
all  the  evidence,  there  was  left  in  their  minds  no  reasonable  doubt 
of  the  guilt  of  the  accused. 

Eekor  to  review  a  judgment  of  the  municipal  court  of 
Milwaukee  county :  Emil  Wallber,  Judge.    Reversed. 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  James  H.  Stover,  and  for  the  defendant  in  error  on 
that  of  the  Attorney  General  and  John  Z.  ErdaU,  Assistant 
Attorney  General. 

Cassoday,  C.  J.  The  plaintiff  in  error  was  charged  and  con- 
victed of  having,  at  Milwaukee,  April  2, 1894,  found  on  and 
stolen  from  the  person  of  one  Joseph  Fountain  $11  in 
money,  then  and  there  belonging  to  Fountain  and  of  the 
value  named,  contrary  to  the  statutes  (sec.  4413,  S.  &  B. 
Ann.  Stats.),  and  he  is  now  serving  his  sentence  of  three 
years  in  the  house  of  correction  of  Milwaukee  county.  We 
cannot  say  that  such  conviction  was  contrary  to  the  evi- 
dence. 

Error  is  assigned  because,  on  the  trial,  the  court  refused 
to  give  the  following  instruction:  "The  law  presumes  every 
man  innocent,  and  desires  no  conviction  if  the  jury,  or  any 
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one  of  them,  entertains  a  reasonable  doubt  of  his  guilt;  for 
while  the  jury,  or  any  one  of  them,  entertains  a  reasonable 
doubt  as  to  the  guilt  of  the  defendant  of  the  crime  charged, 
he  cannot,  without  a  great  violence  to  his  conscience  and 
sense  of  right,  agree  upon  a  verdict  of  conviction."  We  are 
constrained  to  hold  that  the  refusal  to  give  such  instruction, 
or  its  equivalent,  was  error.  "  The  true  rule  is  that  the 
burden  of  proof  is  upon  the  state  to  prove  the  guilt  of  the 
defendant,  and  that  he  is  presumed  innocent  unless  the 
whole  evidence  in  the  case  satisfies  the  jury,  beyond  a  rea- 
sonable doubt,  that  he  is  guilty."  OriUey  v.  State,  20  Wis. 
232;  Baker  v.  State,  80  Wis.  421;  Fossdahl  v.  State,  89  Wis. 
482, 486.  This  rule  was  sanctioned  by  Shaw,  C.  J.,  in  Coram, 
v.  Kimball,,  24  Pick.  366,  374.  See,  also,  State  v.  Flye,  26 
Me.  312;  State  v.  TibbetU,  35  Me.  81;  Ogletree  v.  State,  28 
Ala.  693.  Thuls,  it  was  held  error  to  refuse  an  instruction 
to  the  effect  that  the  presumption  of  innocence  prevails 
throughout  the  trial,  and  that  it  is  the  duty  of  the  jury,  if 
possible,  to  reconcile  the  evidence  with  this  presumption. 
Farley  v.  State,  127  Ind.  419.  True,  the  court  charged  the 
jury  to  the  effect  that  they  could  not  conviot  unless,  from 
all  the  evidence,  there  was  left  in  their  minds  no  reasonable 
doubt  of  the  guilt  of  the  accused.  But  this  is  not  equivalent 
to  the  instruction  refused.  People  v.  Macard,  73  Mich.  15 ; 
People  v.  Potter,  89  Mich.  353. 

By  the  Court. —  The  judgment  of  the  municipal  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial.  The  official  in  charge  of  the  plaintiff  in 
error  will  surrender  him  to  the  sheriff  of  Milwaukee  county, 
who  will  hold  him  in  custody  until  he  be  discharged  or  his 
custody  changed  by  due  course  of  law. 
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Bray  &  Choate  Land  Company  and  another,  Appellants,       92       271 
vs.  Newman,  Respondent. 

December  t,  1895  —  February  18, 1896. 

Taxation:  Nonpayment  due  to  fault  of  officer:  Setting  aside  tax  deed; 

Limitation*. 

1.  Where  the  owner  of  land  applied  in  good  faith  to  the  town  treas- 

urer to  pay  the  taxes  thereon,  and  received  a  statement,  and  paid 
accordingly,  and  afterwards  the  land  was  sold  for  taxes  which 
were  in  arrears  when  such  statement  was  furnished  but  were  not 
included  therein  through  the  negligence,  fault,  or  mistake  of  the 
treasurer,  and  of  which  the  owner  had  no  knowledge,  the  title  of 
such  owner  is  not  divested  by  the  sale  or  barred  by  the  three 
years  statute  of  limitations  (S.  <fe  B,  Ann.  Stats,  sec  1188). 

2.  The  evidence  in  this  case  —  showing,  among  other  things,  that  an 

agent  having  sufficient  funds  for  the  purpose  applied  on  behalf  of 
the  owners  to  pay  the  taxes  on  certain  lands;  that  neither  he  nor 
the  owners  knew  of  an  additional  tax  entered  on  the  tax  roll  of 
that  year  on  account  of  the  omission  of  the  lands  from  taxation 
in  the  previous  year;  that  he  received  a  receipt  on  a  printed 
blank,  having  no  entry  in  the  column  headed  "  Taxes  unpaid  pre- 
vious years; "  and  that  he  and  the  treasurer  had  both  forgotten 
the  particulars  of  the  transaction  —  is  held  sufficient  to  show  that 
the  nonpayment  of  said  additional  tax  was  owing  to  the  negli- 
gence, fault,  or  mistake  of  the  treasurer. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county :  Chas.  V.  Bardeen,  Circuit  Judge.     Reversed. 

Action  to  set  aside  and  cancel  a  tax  deed,  dated  and  re- 
corded May  31, 1889,  of  S.  W.  J  of  S.  E.  i  of  section  14,  and 
S.  E.  i  of  S.  E.  i  of  section  12,  in  township  34  K,  of  range 
7  E.,  in  Lincoln  county,  the  legal  title  to  which  had  become 
vested  in  the  Bray  dk  Choate  Land  Company  in  1885.  On 
the  30th  of  October,  1891,  said  land  company  entered  into  an 
executory  contract  with  R.  P.  &  G.  W.  Monson  for  the  sale 
and  conveyance  of  said  tracts  to  them,  and  they  were  there- 
fore joined  in  the  action  as  copla  in  tiffs  with  the  land  com- 
pany, but  during  its  pendency  G.  W.  Monson  died,  and  the 
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action  was  continued  in  the  name  of  R.  P.  Monson  as  sur- 
vivor of  said  firm.  The  action  was  not  commenced  until 
more  than  three  years  after  the  recording  of  the  tax  deed 
and  for  three  years  after  such  recording  the  lands  were 
wild,  unimproved,  and  wholly  vacant  and  unoccupied.  The 
plaintiffs  and  the  persons  from  whom  they  derived  their 
title  had  duly  paid  all  taxes  levied  thereon  after  the  year 
1885  up  to  and  including  the  year  1892.  The  lands  were 
situated  in  the  town  of  Russell,  Lincoln  county,  and,  with 
other  lands,  had  been  owned  by  Monahan  &  Daly,  the 
grantors  of  the  land  company,  but  by  inadvertence  or  mis- 
take of  the  taxing  officers  were  omitted  from  taxation  for 
1884.  In  the  year  1883,  and  each  year  thereafter  up  to 
and  including  1886,  the  then  owners  of  the  lands  employed 
one  John  Wiley,  but  who  died  before  the  action  was  brought, 
as  their  agent  to  pay  the  taxes  on  their  lands  in  that  town, 
and  in  the  years  1884, 1885,  and  1886  the  work  of  paying 
such  taxes  was  performed  by  one  John  D.  Wiley,  at  his  re- 
quest. 

In  1885  the  assessor  entered  the  description  of  the  tracts 
in  question,  with  others  that  had  been  in  like  manner  omit- 
ted the  previous  year,  and  in  each  case,  once  additionally, 
immediately  under  the  description  of  each  such  tract,  with 
a  designation  opposite  to  each  such  additional  entry,  thus, 
"  Same  omitted  for  the  year  1884,"  and  affixed  upon  the 
roll,  in  the  proper  column,  a  just  valuation  of  each  such  tract 
thus  additionally  entered  for  1884,  and  the  town  clerk  en- 
tered the  same  once  additionally  on  the  tax  roll  for  1885  in 
like  manner,  with  the  designation,  "  Same  omitted  for  the 
year  1884,"  and  entered  and  extended  upon  such  valuation 
opposite  each  of  such  entries.  Said  John  D.  Wiley,  acting 
for  Monahan  &  Daly,  then  the  owners  of  these  and  another 
tract,  applied  to  the  town  treasurer  to  pay  the  taxes  thereon 
in  the  year  1885,  and  the  treasurer  received  the  amount  car- 
ried out  against  each  tract  on  the  roll  for  1885,  including 
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the  tracts  in  dispute,  and  gave  a  receipt  for  the  same  so  paid ; 
but  the  amounts  carried  out  against  such  additional  entries, 
on  account  of  omission  of  said  lands  from  taxation  in  1884, 
were  not  paid,  but  the  tracts  in  question  were  returned  as 
delinquent,  and  advertised  and  sold  for  such  taxes,  and  the 
tax  deed  in  question  was  founded  on  such  sale. 

It  is  alleged  in  the  complaint,  in  substance,  that  the  own- 
ers of  the  tracts  in  question  had  no  knowledge  that  they  had 
been  omitted  from  taxation  in  1884,  or  that  any  portion  of 
the  taxes  thereon,  charged  in  1885,  remained  unpaid,  or  that 
the  land  had  been  sold  for  taxes,  or  that  any  tax  deed  had 
been  issued  thereon,  until  more  than  three  years  after  its 
date;  that  the  treasurer,  by  mistake  or  oversight,  failed  to 
inform  the  owners  or  their  agent  of  the  true  amount  charged 
against  the  lands  for  1885,  and  by  reason  of  said  treasurer 
accepting,  in  consequence  of  such  mistake  and  oversight,  a 
less  sum  than  the  whole  amount,  they  were  misled  and  pre- 
vented from  making  full  payment  of  such  taxes.  And  they 
insist,  in  substance,  that  they  made  constructive  payment 
of  the  entire  amount,  and  that  the  said  tax  deed  and  statute 
of  limitation  ought  not,  in  equity,  to  bar  their  rights.  The 
defendant  denied  the  facts  so  relied  on,  and  insisted  on  the 
three  years  statute  as  a  bar  to  the  action. 

The  circuit  court  found  that  the  failure  to  pay  the  taxes 
in  question  was  wholly  unexplained  or  accounted  for  by  the 
ovidence,  and  that  the  agent,  John  D.  Wiley,  and  the  town 
treasurer  had  both  forgotten  the  transaction,  and  neither  of 
them  had  any  recollection  of  what  occurred,  further  than 
that  the  tax  receipt  for  that  year  was  made  out,  signed,  and 
delivered  to  said  Wiley.  The  court  gave  judgment  for  the 
defendant,  dismissing  the  complaint,  from  which  the  plaint- 
iffs appealed. 

For  the  appellants  there  were  briefs  by  Qwrtis  &  lieid, 
attorneys,  and  a  separate  brief  by  Thompson,  Harshaw  & 
Voi*  92— 18 


Digitized  byCjOOQlC 


274  SUPREME  COURT  OF  WISCONSIN.  [9i 

Bray  &  Choate  Land  Co.  and  another  ts.  Newman. 

Thompson,  of  counsel,  and  oral  argument  by  Geo.  Curtis,  Jr. 9 
and  A.  &  Thompson. 

For  the  respondent  there  was  a  brief  by  Flett  dk  Porter 
and  T  C  Ryan,  and  oral  argument  by  W.  H.  Flett  and  W.  C. 
SUverthorn. 

The  following  opinion  was  filed  December  17, 1895 : 

Pitney,  J.  The  evidence  in  this  case  brings  it  within  the 
principle  of  Gould  v.  Sullivan,  84  Wis.  659,  in  which  it  waa 
held  that,  where  the  owner  of  lands  in  good  faith  attempted 
and  offered  to  pay  the  taxes  thereon,  and  was  informed  by 
the  town  treasurer,  whose  duty  it  was  to  state  the  amount 
of  the  taxes,  that  there  were  no  taxes  on  the  roll  against 
such  lands,  he  was  entitled  to  rely'  upon  such  information,, 
and  his  title  was  not  divested  by  a  subsequent  sale  of  the 
lands  for  the  nonpayment  of  the  taxes  which  he  had  offered 
to  pay.  An  erroneous  statement  as  to  the  amount  due  for 
such  taxes  is  equally  within  the  rule,  if  acted  on  and  pay- 
ment  is  made  by  the  landowner  accordingly.  Very  many 
authorities  were  cited  in  that  case  in  support  of  the  conclu- 
sion announced,  and  it  is  in  harmony  with  many  other  cases. 
Wakefield  v.  Rotherham,  67  Iowa,  444;  Hintrager  v.  Ma- 
honey,  78  Iowa,  537;  PottsviUe  L.  Co.  v.  Wells,  157  Pa.  St.  5 ; 
Lewis  v.  Monson,  151  U.  S.  545 ;  and  cases  cited  in  note  to 
Gould  v.  SuUivan  (84  Wis.  659),  in  20  L.  R.  A.  487.  In 
Gould  v.  Sullivan,  supra,  it  was  said  that  the  decisions 
granting  relief  in  such  cases  "  are  founded  on  the  ground 
that  the  treasurer  is  the  legal  custodian  of  the  books,  and 
possesses  full  and  authentio  information,  and  it  is  his  official 
duty  to  furnish  it;  that  the  landowner  cannot  get  the  infor- 
mation in  any  other  way,  and  is  not  bound  to  search  the 
books  for  himself,  and  that  landowners  almost  always  do, 
and  rightfully  may,  depend  on  information  thus  received ; 
and  that  the  party  cannot  be  involved  in  the  loss  of  his  land 
by  the  mistake  of  the  officer;"  that  the  same  rule  ought  to 
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apply  "where  the  landowner  applies  to  pay,  and  offers  -and 
is  ready  to  pay,  the  taxes  on  his  lands,  and  is  informed  by 
the  treasurer  that  there  are  none  to  pay."  Where,  as  in 
this  case,  the  owner  applied  in  good  faith  to  the  treasurer  to 
pay  his  taxes,  and  received  a  statement,  and  paid  accord- 
ingly, and  afterwards  the  land  was  returned  and  sold  for 
taxes  in  arrear  when  such  statement  was  furnished,  and  not 
included  by  the  negligence,  fault,  or  mistake  of  the  officer, 
the  title  of  the  taxpayer  will  not  be  divested  by  the  sale  or 
barred  by  the  three  years  statute  of  limitation.  People  ex 
rel.  Cooper  v.  Registrar  of  Arrears,  114  N.  T.  19. 

In  PoUsville  L.  Go.  v.  Wells,  157  Pa.  St.  5,  where  the  tax- 
payer had  paid  all  the  taxes  stated  by  the  treasurer,  and  the 
property  was  sold  for  taxes  not  stated  to  him,  the  sale  was 
held  void,  and  it  was  said  that  "if  the  owner  pays  all  the 
taxes  stated  by  the  treasurer,  he  has  done  his  whole  duty. 
He  can  do  do  more.  ...  It  is  but  just,  then,  that  a  bona 
fide  attempt  to  pay  all  such  taxes,  frustrated  by  the  fault  of 
the  treasurer,  should  stand  as  the  equivalent  of  actual  pay- 
ment,"— adding  that  "it  is  an  almost  universal  rule  which 
substitutes  a  tender  for  performance,  when  the  tender  is 
frustrated  by  the  act  of  the  party  entitled  to  performance." 
JSreisoh  v.  Coxe,  81  Pa.  St.  336. 

It  was  the  official  duty  of  the  treasurer  in  the  instant  case 
to  have  stated  to  Wiley,  who  applied,  on  behalf  of  the 
plaintiffs,  undoubtedly  in  good  faith,  to  pay  the  taxes  on 
these  lands,  the  entire  amount  of  all  the  taxes  on  the  roll 
against  them.  The  evidence  satisfies  our  minds  that  the  ap- 
plication was  made  in  good  faith  to  pay  the  taxes  on  these 
lands  on  the  roll  for  1885.  The  agent  had,  it  appears,  suffi- 
cient funds  for  the  purpose,  and  there  is  no  ground  whatever 
to  impute  to  him  a  purpose  to  pay  a  part,  only,  of  the  taxes 
actually  due.  The  evidence  of  Wiley  is  to  the  effect  that  he 
applied  to  pay  the  taxes  on  the  lands  of  his  principals  in  that 
town;  that  he  did  not  know  of  the  additional  tax  on  them 
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for  the  year  1884.  The  evidence  of  Daly  and  Choate  is  to 
the  same  effect,  and  that  neither  they  nor  the  plaintiffs  knew 
of  the  fact  until  more  than  three  years  after  the  tax  deed 
had  been  executed.  The  evidence,  as  a  whole,  satisfies  us 
that  the  fact  that  the  tax  in  question  was  not  actually  paid, 
or  the  lands  redeemed,  was  not  the  fault  of  the  then  owners 
or  the  plaintiffs,  their  grantees,  but  that  its  nonpayment  was 
owing  to  the  negligence,  mistake,  or  failure  of  the  treasurer 
to  properly  perform  his  duty.  It  is  not  material,  in  this 
view,  to  inquire  in  what  particular  manner  the  negligence, 
mistake,  or  failure  to  do  his  duty  occurred.  It  is  enough 
that,  through  failure,  mistake,  or  neglect  of  duty,  the  own- 
ers of  the  land  were  misled  or  failed  to  get  the  proper  infor- 
mation to  which  they  were  entitled.  The  receipt  given  on 
the  occasion  was  partly  printed  and  partly  written,  and  is 
for  "  taxes  charged  on  the  described  property  on  the  tax 
roll  of  the  above-named  town  for  the  year  1885,"  and  was 
prepared  for  and  contained  a  tabular  statement  of  divers 
matters  under  appropriate  headings,  there  being  a  column 
with  the  heading,  "  Taxes  Unpaid  Previous  Tears,"  in  which 
there  was  no  entry  whatever,  the  space  having  been  left 
blank.  The  treasurer,  in  his  testimony,  had  no  recollection 
on  the  subject  at  all,  aside  from  the  fact  that  he  recognized 
the  receipt  and  was  able  to  say  that  Wiley  paid  taxes  to 
him  that  year.  He  was  utterly  unable  to  state  the  particu- 
lars of  the  transaction.  Under  these  circumstances,  we  con- 
clude that  it  is  a  just  inference  that  the  fault  or  mistake  was 
that  of  the  treasurer,  and  that  the  owners  of  the  land  were 
entitled  to  rest  securely  upon  the  statements  in  the  receipt, 
and  the  fact  that  they  applied  in  good  faith  to  pay  the  taxes 
On  these  lands,  and  that  neither  they  nor  their  agent  had 
any  information  or  notice  in  fact  of  the  tax  for  the  year 
1884  for  the  nonpayment  of  which  the  lands  were  sold.  The 
evidence  in  all  such  cases  must  undoubtedly  show  a  bonajide 
application  to  the  proper  officer  to  pay  the  taxes  on  the 


Digitized  by  CjOOQIC 


Wis.]  JANUARY  TERM,  1896.  277 

Burnham  vs.  Merchants'  Excliange  Bank. 

land,  and  the  fact  that  payment  of  all  that  was  due  was  not 
made  was  owing  to  the  negligence,  fault,  or  mistake  of  the 
officer,  and  not  of  the  landowner. 

We  hold,  for  these  reasons,  that  the  plaintiffs  were  enti- 
tled to  relief  against  the  tax  deed  in  question  upon  making 
payment  of  the  taxes  and  proper  interest  thereon. 

By  the  Cawrt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  in  accordance  with  the  opinion  of  this  court. 

A  motion  for  a  rehearing  was  denied  February  18, 1896. 


[WW\ 
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Bubnhah,  Trustee,  Respondent,  vs.  Merchants'  Exchange 
Bank,  Appellant. 

January  9  —  February  18, 1896. 

Promissory  notes:  Pledge:  Assignment:  Mutuality  of  contract:  Bona 

fide  purchaser. 

1  A  savings  bank  deposited  with  a  trustee  promissory  notes  to  a  large 
amount  as  collateral  security  for  a  smaller  amount  of  money  bor- 
rowed from  certain  associated  banks.  Subsequently  it  gave  the 
defendant  bank,  to  which  it  was  indebted,  a  written  order  on 
the  trustee,  authorizing  him  to  deliver  to  defendant  such  of  the 
notes  which  he  then  held,  or  might  thereafter  hold,  in  excess  of 
what  might  be  necessary  to  satisfy  the  debt  for  which  they  were 
pledged,  as  defendant  should  select  and  take  in  even  exchange 
for  and  payment  of  the  evidences  of  indebtedness  which  it  held 
against  the  savings  bank,  and  assigning  such  notes  to  defendant 
Afterwards  the  savings  bank  withdrew  from  the  trustee  a  note 
made  by  one  6.,  and  substituted  therefor  the  note  in  suit,  which 
had  been  indorsed  in  blank  by  the  payee  but  did  not  belong  to  the 
savings  bank,  and  this,  with  others,  remained  in  the  hands  of  the 
trustee  after  satisfaction  of  the  debt  to  the  associated  banks.  The 
defendant  never  exercised  its  option  of  selecting  notes  to  be  taken 
by  it  under  the  terms  of  the  order  on  the  trustee.  Held,  that  such 
order  was  not  an  executed  sale  to  defendant,  because  no  specific 
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notes  were  conveyed  by  it,  and  was  not  valid  as  an  executory  con- 
tract for  want  of  mutuality,  the  defendant  being  in  no  way  bound 
thereby.  Defendant  therefore  never  acquired  any  title  to  the  B. 
note,  and  did  not,  by  the  substitution  of  the  note  in  suit,  become 
in  any  way  a  purchaser  of  the  latter. 
2.  If,  by  the  transaction  above  stated,  any  interest  in  the  note  in  suit 
passed  to  the  defendant  bank,  it  could  not  be  said  to  have  obtained 
such  interest  in  the  usual  course  of  business,  so  as  to  be  a  bona 
fide  purchaser. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.     Affirmed. 

This  is  an  action  of  replevin  to  recover  the  possession  of 
a  promissory  note  for  $5,000.  The  note  is  dated  June  12, 
1893,  and  due  three  months  after  date.  The  plaintiff  claims 
the  note  on  the  ground  that  it  is  a  part  of  a  trust  estate  of 
which  he  is  the  trustee.  The  defendant  claims  to  own  the 
note  by  purchase  as  a  bona  fide  purchaser  from  a  former 
trustee. 

It  appears  that  one  John  B.  Koetting  was  the  trustee  of 
the  estate  of  one  Clark  Shepardson.  As  such  trustee,  he  held 
the  promissory  note  which  is  the  subject  of  the  suit.  It  came 
to  him,  indorsed  in  blank,  from  a  former  trustee.  Koetting 
was,  at  the  same  time,  the  cashier  of  the  South  Side  Savings 
Bank  of  Milwaukee.  On  the  12th  day  of  June,  1893,  the 
South  Side  Savings  Bank  borrowed  $90,000  of  certain  asso- 
ciated banks,  and,  as  collateral  security  for  the  loan,  deliv- 
ered to  one  Bigelow,  as  trustee  for  the  banks,  promissory 
notes  of  the  face  value  of  $153,000.  Among  these  collateral 
notes  was  a  note  signed  by  one  John  Barth  for  $10,000, 
which  was  a  perfectly  good  note.  On  July  14, 1893,  the 
South  Side  Savings  Bank  gave  to  the  defendant  an  order  in 
writing  upon  Bigelow,  in  the  words  and  figures  following: 
"  Milwaukee,  Wis.,  July  14th,  1893. 

«F.  O.  Bigelow,  Esq.,  Trustee,  City  — 

"Sir:  You  are  hereby  authorized  and  directed  to  deliver 
to  Merchant*?  Exchange  Bank  of  Milwaukee,  Wi*.,  its  suc- 
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oessor  or  assign,  all  money,  notes,  and  property  now  or 
which  hereafter  may  come  into  your  possession  or  under 
your  control  from  this  bank  in  excess  of  what  may  be  nec- 
essary to  satisfy  the  present  obligation  of  this  bank  as  secu- 
rity for  which  such  property  was  placed  in  your  possession 
-and  under  your  control,  to  the  extent  of  fifty  thousand  dol- 
lars of  such  excess;  said  Merchants'  Exchange  Bank,  its  suc- 
cessor or  assign,  to  be  allowed  to  select  from  such  excess 
such  property  as  it  will  take,  and,  at  the  time  of  making 
rsuch  selection,  shall  deliver  to  you  the  certificates  of  deposit 
of  this  bank,  corresponding  to  the  amount  and  value  of  prop- 
erty or  money  so  taken  from  you.  And,  for  a  valuable  con- 
sideration to  this  bank  paid  this  day  by  said  Merchants' 
Exchange  Bank,  all  such  money,  notes,  and  property  are 
^hereby  assigned,  transferred,  and  set  over  to  said  Merchants 
Exchange  Bank,  its  successor  or  assign,  with  due  and  suffi- 
cient authority  to  collect,  receive,  and  receipt  for  the  same. 

"South  Side  Savings  Bank, 
"John  B.  Koetting,  Cashier." 

Afterwards,  two  days,  the  president  of  the  South  Side 
Savings  Bank  took  the  note  in  suit,  and  another  of  like 
amount,  both  indorsed  in  blank  "  John  B.  Koetting,  Cas.,"  to 
Bigelow,  and  substituted  them  in  the  place  of  the  aforesaid 
note  made  by  John  Barth,  and  withdrew  the  Barth  note. 
Koetting  indorsed  the  note  in  suit,  and  delivered  it  to  the 
president  of  the  bank,  for  the  purpose  of  having  it  so  sub- 
stituted. Neither  Bigelow  nor  the  defendant  knew  that  the 
South  Side  Savings  Bank  had  not  the  full  legal  title  to  the 
note  and  the  right  to  pledge  it  in  that  manner. 

The  South  Side  Savings  Bank  failed,  and  went  into  the 
bands  of  a  receiver,  July  24, 1893.  July  14, 1894,  the  de- 
fendant put  its  claim  against  the  South  Side  Savings  Bank 
in  judgment.  It  never  offered  to  take  any  of  the  notes  de- 
posited with  Bigelow  in  payment  of  any  part  of  such  in- 
debtedness.   By  September  in  1894  Bigelow  had  made  the 
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amount  of  the  $90,000  loan  out  of  the  collateral  notes,  and 
had  notes  left,  inclnding  the  note  in  suit,  to  the  nominal 
amount  of  $41,500.  About  October  1, 1894,  Bigelow  deliv- 
ered the  note  in  suit  to  the  Merchants'  Exchange  Bank,  pur- 
suant to  a  judgment  to  which  many  of  the  creditors  of  the 
South  Side  Savings  Bank,  its  receiver,  and  Bigelow,  were 
•parties.  The  trustee  of  the  Shepardson  estate  was  not  a 
party.  At  this  time  the  note  was  long  since  due.  The  der 
fendant  is  still  a  creditor  of  the  South  Side  Savings  Bank. 

There  were  a  finding  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Quarles,  Spence  <h 
Quarlesy  and  oral  argument  by  Charles  Quarles. 

For  the  respondent  there  was  a  brief  by  Geo.  E.  Sutherland 
and  Rogers  <&  Mann,  and  oral  argument  by  Mr.  Sutherland. 

Newman,  J.  The  plaintiff,  as  trustee  of  the  estate  of 
Shepardson,  the  original  owner,  is  now  the  owner  and  enti- 
tled to  the  possession  of  the  note  in  controversy,  unless  his 
title  has  been  divested,  and  a  better  title  acquired  by  the 
defendant,  through  the  transaction  by  which  it  was  pledged 
for  the  debts  of  the  South  Side  Savings  Bank.  The  defends 
ant  has  derived  no  better  title  unless  it  is  established  by  the 
evidence  that  it  is  a  bona  fide  purchaser  of  the  note,  for  none 
but  a  bona  fide  purchaser  of  commercial  paper  derives  a  bet- 
ter title  than  his  vendor  had.  While  the  title  of  the  true 
owner  may  become  divested  and  transferred  to  such  a  pur- 
chaser without  the  consent  or  fault  of  the  true  owner,  be- 
cause such  a  result  may  happen  the  transaction  should  show 
clearly  that  the  purchase  is  bonafidey  within  the  meaning  of 
the  law.  It  will  not  be  aided  by  liberality  of  construction 
or  intendment,  but  will  be  scrutinized  with  considerable 
strictness,  for  it  is  the  duty  of  the  court  to  protect  the  right 
of  the  owner  to  his  property,  so  far  as  it  can  be  done  conr 
sistently  with  the  rules  of  law. 
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A  bona  fide  purchaser  of  commercial  paper  is  defined  t<y 
be  one  who  has  obtained  it  for  value  given  at  the  time,  be- 
fore maturity,  in  the  usual  course  of  business  and  in  good 
faith.  2  Am.  &  Eng.  Ency.  of  Law,  390;.  Randolph,  Comm. 
Paper,  §  986.  It  is  a  good  consideration,  within  the  rule,  if 
security  for  an  antecedent  debt  is  taken  with  some  new  con- 
sideration. But  the  antecedent  debt  alone,  without  some 
new  consideration,  is  not  sufficient.  Bowman  v.  Van  Kwren7 
29  Wis.  209;  Body  v.  Jewsen,  33  Wis.  402;  Black  v.  TarbeU', 
89  Wis.  390. 

It  is  not  claimed  that  the  defendant  gave  any  new  con- 
sideration whatever  for  the  order  of  July  14, 1893,  through 
which,  if  at  all,  it  must  deduce  its  title  to  the  note  in  suit. 
Nor  is  it  claimed  to  have  been  at  any  time  a  bona  fide  pwr* 
chaser  of  any  of  the  paper  which  was  then  in  pledge  with 
Bigelow  for  the  debt  of  the  savings  bank  to  the  associated 
banks.  But  the  claim  is  that,  by  some  subtle  process,  not 
easily  traced  or  understood,  on  the  exchange  between  Bige- 
low and  the  savings  bank  of  the  Barth  note  for  the  note  in 
suit,  by  which  the  latter  note  was  substituted,  as  security,  for 
the  Barth  note  in  the  hands  of  Bigelow,  the  defendant  be- 
came indued  with  the  character  of  a  bona  fide  purchaser  fop 
value  of  the  note  which  was  substituted.  Eridently,  the 
substitution  of  the  one  note  for  the  other  could  not  have 
that  effect,  unless  the  defendant  owned  the  Barth  note,  or 
had  some  title  in  it,  which  it  lost  through  the  substitution. 
Whatever  right  or  title  it  had  in  the  Barth  note  was  de- 
rived through  the  order  of  July  14, 1893.  That  note,  with 
others,  amounting  to  a  large  sum,  face  value,  was  then  in 
the  hands  of  Bigelow,  as  trustee  for  the  associated  banks, 
to  be  collected  and  applied  to  the  payment  of  an  indebted- 
ness amounting  to  the  sum  of  $90,000.  It  was  supposed 
that  the  security  was  ample  to  pay  that  indebtedness  and 
leave  a  large  surplus  of  notes  to  be  returned  to  the  savings 
bank.    The  general  property  in  these  notes  was  in  the  sav- 
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ings  bank.  Only  a  special  property  was  in  Bigelow.  His 
right  was  to  collect  the  notes  and  apply  the  proceeds  to  the 
payment  of  the  secured  indebtedness,  and  to  return  the  re- 
mainder after  that  wfcs  paid  to  the  savings  bank.  Frdker 
v.  Eeeve,  36  Wis.  85;  Wheeler  v.  NewlouLd^  16  N.  T.  392;  18 
Am.  &  Eng.  Ency.  of  Law,  590.  The  entire  legal  title  to 
all  these  notes  was  in  the  savings  bank  and  in  Bigelow. 
Whatever  interest  the  defendant  at  any  time  acquired  or 
had  it  derived  through  the  order  of  July  14, 1893. 

The  nature  of  that  transaction  was  this:  It  was  expected 
that,  after  the  payment  of  the  $90,000  indebtedness  to  the 
associated  banks,  there  would  be  left,  of  the  notes  pledged 
for  that  payment,  more  than  enough,  face  value,  to  pay  the 
indebtedness  of  the  savings  bank  to  the  defendant.  So  the 
savings  bank  gave  the  defendant  an  option  to  select  such  of 
the  remaining  notes  as  it  would  be  willing  to  take  in  even 
exchange  and  payment  of  the  evidences  of  indebtedness 
which  it  held  againt  the  savings  bank,  up  to  the  amount  of 
its  claim.  Nothing  in  the  writing  suggests  even  that  Bige- 
low is  to  hold  any  of  the  notes  as  security  for  the  defend- 
ant's claim,  but  it  plainly  expresses  that  they  are  to  be  taken 
in  payment  and  dollar  for  dollar.  This  option  could  not 
well  be  exercised  until  after  the  debt  to  the  associated  banks 
had  been  paid  and  it  was  known  which  of  the  large  amount 
of  notes  remained  to  select  from;  for  it  was  not  contem- 
plated that  the  defendant  should  take  all  that  were  left,  for 
it  was  expected  that  there  would  be  more  than  enough  to 
pay  its  debt  remaining,  and  it  was  to  take  only  such  as  it 
was  willing  to  take  in  payment,  dollar  for  dollar,  of  its  claim, 
for  the  savings  bank  had  not  yet  failed,  and  there  was  ex- 
pectation that  it  would  overcome,  the  difficulties  which  beset 
it.  So  that  it  could  not  be  foreseen  whether  the  defendant 
would  not  prefer  to  hold  its  claim  against  the  savings  bank, 
rather  than  to  exchange  it,  dollar  for  dollar,  for  any  of  this 
surplus  paper;  and,  as  before  said,  there  was  no  suggestion 
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in  the  writing  that  any  of  these  notes  were  to  be  held  as 
security  either  for  or  by  the  defendant.  And  it  is  plain  that 
it  was  not  intended  that  the  defendant  should  be  bound  to 
take  or  receive  any  of  this  paper  in  payment  of  its  claim. 
The  writing  is  entirely  innocent  of  any  promise  that  it  will 
take  or  select  any.  It  is  entirely  at  its  option  whether  it 
will  take  or  no.  The  option  is  entirely  gratuitous,  and  with- 
out consideration.  There  is  no  promise  by  the  defendant. 
There  is  no  mutual  obligation.  As  a  contract  executory,  it 
is  void  for  want  of  mutuality.  It  was  not  a  contract  exe- 
cuted. It  could  not  have  been  intended  as  an  executed  sale 
of  all  the  notes  in  Bigelow's  hands.  That  is  contrary  to  the 
whole  tenor  of  the  writing.  It  could  not  have  been  intended 
as  an  executed  sale  of  a  part  of  the  notes,  for  it  cannot  be 
ascertained  which  specific  notes  were  intended  to  be  con- 
veyed by  it.  There  was  no  intention  to  convey,  in  jorcesenti, 
specified  notes.  If  it  was  intended  as  a  contract  executory, 
it  might  operate  as  a  convejrance  of  specific  notes  when  they 
should  become  ascertained.  That  is,  in  effect,  what  it  does 
provide.  But  it  is  void  as  an  executory  contract.  It  was 
not  binding  on  the  defendant,  because  it  did  not  promise  to 
do  anything.  It  was  a  mere  proposition  by  the  savings 
bank,  which  might  be  withdrawn  at  any  time  before  it  was 
accepted  and  acted  upon.  It  could  become  binding  upon 
the  savings  bank,  and  upon  the  title  of  the  notes,  only  when 
the  defendant  should  do  or  begin  to  do  the  things  which 
were  the  condition  upon  which  the  notes  were  to  be  deliv- 
ered and  the  title  was  to  pass.  1  Parsons,  Cont.  (6th  ed.), 
450,  451.  This  seems  to  be  the  understanding  which  the 
defendant  had  of  it.  At  least,  it  does  not  appear  to  have 
done,  or  begun  to  do,  any  of  the  things  which  were  of  the 
condition  on  which,  the  title  of  some  of  these  notes  was  to 
pass  to  it.  It  does  not  appear  that  it  selected  any  of  these 
notes,  nor  offered  to  surrender  any  of  its  paper  against  the 
savings  bank  for  them,  nor  recognized  any  obligation  on  its 
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part  to  do  any  of  these  things.  On  the  contrary,  it  brought 
its  action  upon  the  evidences  of  indebtedness  which  it  held 
against  the  savings  bank,  and  put  its  claim  in  judgment,  be- 
fore the  claim  of  the  associated  banks  had  been  paid,  and 
before  it  could  be  known  which  of  the  pledged  notes  would 
be  of  the  surplus  and  so  subject  to  its  selection  and  appro- 
priation; and  it  is  said  that  no  part  of  that  judgment  has- 
been  satisfied.  By  the  terms  of  the  writing  itself,  the  de- 
fendant was  to  have  those  notes  which  it  selected  upon  sur- 
render by  it  of  a  corresponding  amount  of  this  indebted- 
ness. 

And,  in  any  view,  the  defendant  could  have  had  no  title 
in  the  Barth  note  unless  and  until  it  became  a  part  of  the 
surplus  and  should  be  selected.  It  cannot  be  known  whether 
it  would  have  been  remaining  in  Bigelow's  hands  after  the 
payment  of  the  associated  banks  was  complete.  If  it  were 
permissible  to  consider  probabilities,  it  seems  more  likely . 
that  it  would  have  been  paid  and  the  proceeds  gone  to  the 
associated  banks,  for  this  is  said  to  have  been  a  perfectly 
good  note,  and  would,  most  likely,  have  been  paid  at  ma- 
turity. So  there  can  be  no  ground  for  claiming  that  the  de- 
fendant gave  the  Barth  note  for  the  note  in  controversy. 
It  never  had  that  note,  either  in  possession  or  control,  so  a& 
to  entitle  it  to  give  or  to  trade  it.  And  this  is  all  the  con- 
sideration which  it  claims  to  have  given  for  the  note  in  con- 
troversy. It  neither  gave  nor  promised  to  give  any  consid- 
eration whatever  for  either  the  Barth  note  or  for  the  note 
in  suit.  So  it  is  clear  that  the  defendant  never  purchased 
the  note  in  controversy  nor  acquired  any  title  to  it. 

But,  even  if  it  could  be  held  that  at  some  time  some  in- 
terest in  this  note  passed  to  the  defendant,  it  could  not  well  be 
held  that  it  was  a  bona  fide  purchaser.  To  have  that  char- 
acter, not  only  must  value  be  given,  but  the  paper  must  be 
obtained  in  the  usual  course  of  business.  To  pledge  com- 
mercial paper  as  security  for  antecedent  debts,  or  to  turn  it 
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out  in  payment  of  such  debts,  is  recognized  aS  being  in  due 
course  of  business.  But  it  is  unusual  to  make  pledges  or 
sales  of  paper  which  is  unascertained  and  unidentified  and 
not  delivered.  Ordinarily,  the  particular  paper  sold  or 
pledged  is  identified  and  delivered.  While  it  is  not  nec- 
essary always  that  there  shall  be  actual  delivery,  it  is  be- 
lieved that  there  must  be  an  actual  transfer  of  specific  and 
designated  paper,  and,  in  the  absence  of  delivery,  there 
must  be  exceedingly  strong  proof  that  a  valid  transfer  was 
in  fact  made,  and  that  the  title  had  passed  (Russell  v.  Scud- 
der,  42  Barb.  31);  for  in  that  case  the  evidence  of  title 
which  possession  gives  is  withheld  from  the  purchaser.  So, 
a  mere  assignment  of  the  note  is  not  equivalent  to  the  in- 
dorsen^ent  and  delivery.  Hull  v.  Swarthout,  29  Mich.  249; 
Randolph,  Comm.  Paper,  §  989.  Delivery  or  the  want  of  it 
is  considered  a  significant  fact,  for  possession  of  such  paper 
is  presumptive  evidence  of  title;  and  usually  a  sale  of  com- 
mercial paper,  or  a  pledging  of  it  for  security,  is  accom- 
panied by  delivery.  So,  it  has  been  held  that  a  use  of  com- 
mercial paper  as  security,  by  the  intervention  of  a  trustee, 
is  not  in  the  usual  course  of  business.  Roberts  v.  Hall,  37 
Conn.  205.  In  this  case  no  designated  or  identified  paper 
was  either  transferred  or  delivered  to  the  defendant.  It 
cannot  be  said  to  have  become  the  purchaser  of  any  par- 
ticular or  specified  paper  in  the  usual  course  of  business. 
It  did  not  purchase  the  note  in  controversy  in  the  usual 
course  of  business. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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|itej68|  McGeooh  and  others,  imp.,  Eespondents. 
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-Tss- —  ®en  January  11— February  18,1896. 

Debtor  and  creditor:  Composition:  Accord  and  satisfaction:  Considera- 
tion: Fraudulent  preferences:  Knowledge  thereof  by  corporate 
creditor:  Evidence:  Instructions:  Matters  included  in  settlement: 
Disposition  of  collaterals:  Appeal:  Questions  not  determined  in 
trial  court 

1  The  question  being  whether  the  plaintiff  bank,  when  it  accepted 
fifty  per  cent  of  its  claim  against  an  insolvent  firm  and  gave  a  re- 
lease in  full,  in  pursuance  of  a  compromise  agreement,  knew  that 
the  claim  of  another  creditor  who  was  a  party  to  said  agreement 
had  been  paid  or  secured  in  full,  a  copy  of  a  Sunday  issue  of  a 
newspaper,  giving  an  account  of  the  securing  in  full  of  such  claim, 
was  admissible  in  evidence,  where  both  the  president  and  cashier 
of  the  plaintiff  were  accustomed  to  take  and  read  that  paper, 
although  there  was  no  evidence  that  either  of  them  read  or  re- 
ceived that  particular  issue. 

2.  Evidence  was  also  admissible  that  a  majority  of  the  plaintiff's  di- 
rectors were  members  of  the  board  of  trade  of  which  the  insolvent 
firm  was  a  member,  that  its  cashier  was  frequently  there,  and 
that  the  securing  of  such  other  creditor  in  full  became  publicly  • 
and  generally  known  on  said  board  of  trade  and  in  the  city. 

&  The  jury  were  properly  allowed  to  take  into  consideration  the 
matters  above  mentioned,  with  other  circumstances  tending  to 
prove  knowledge  on  the  part  of  the  plaintiff,  where  they  were 
also  instructed  that  plaintiff  was  not  chargeable  with  the  knowl- 
edge 6f  its  directors  acting  as  individuals,  nor  with  the  knowl- 
edge of  its  officers  having  nothing  to  do  with  the  compromise. 

4  The  mere  fact  that  a  person  who  was  not  a  member  of  the  insolvent 
firm,  but  was  liable  for  its  debt  to  the  plaintiff  bank,  on  the  day 
of  the  failure  of  the  firm  gave  collaterals  to  another  of  its  debts  for 
which  he  was  liable,  and  that  that  creditor  thereafter  voluntarily 
signed  the  compromise  agreement  and  settled  for  fifty  cents  on 
the  dollar,  is  not  a  ground  for  invalidating  the  settlement  and  dis- 
charge of  the  debt  to  plaintiff. 

&  A  statement  made  by  the  receiver  of  the  insolvent  firm  to  its  cred- 
itors on  the  board  of  trade,  soon  after  he  had  taken  charge  of  its 
affairs,  in  which  he  said  that  he  found  such  affairs  in  great  con- 
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fusion,  but  gave  his  estimate  of  assets,  liabilities,  eta,  and  pre- 
sented and  urged  the  acceptance  of  the  proposition  for  a  settlement 
at  fifty  cents  on  the  dollar,  is  held  not  to  have  been  false  or  fraudu- 
lent so  as  to  invalidate  the  settlement 

6.  The  receiver,  in  submitting  such  proposition  for  settlement  at  fifty- 

cents  on  the  dollar,  having  stated  that  it  would  involve  the  neces- 
sity of  the  dismissal  of  all  suits,  attachments,  etc.,  the  settlement 
is  not  invalidated  by  his  payment,  in  addition  to  said  dividend,  of 
the  attorneys'  fees  incurred  by  certain  creditors  in  attachment 
suits  previously  commenced. 

7.  The  question  being  whether  there  had  been  fraudulent  preferences 

which  should  invalidate  a  compromise  and  settlement  by  which 
creditors  of  an  insolvent  firm  had  accepted  fifty  per  cent  of  their 
claims  in  full  discharge  thereof,  and  it  having  been  found  that 
there  was  no  such  preference  in  any  of  the  specific  transactions 
relied  upon  in  the  trial  court,  the  supreme  court  will  not  examine 
other  transactions  shown  by  the  evidence  but  not  specifically  pre- 
sented to  or  determined  in  the  court  below. 

8.  A  composition  agreement  between  a  debtor  and  a  portion  of  his 

creditors  is  valid  and  binding. 
0.  The  fact  that  the  validity  of  claims- was  questionable — as  where 
money  was  borrowed  to  be  used  in  an  illegal  attempt  to  corner  the 
lard  market,  and  there  was  ground  for  claiming  in  good  faith  that 
the  lenders  knew  that  fact  at  the  time  (even  though  a  jury  after- 
wards found  that  they  did  not  then  know  it)  —  constituted  a  suf- 
ficient consideration  for  an  accord  and  satisfaction  or  settlement 
by  which  the  creditors  received  less  than  the  full  amount  of  such 
claims. 

10.  A  compromise  by  which  one  member  of  an  insolvent  firm  and  a 

third  person  (who  were  individually  liable  for  some  but  not  all  of 
the  claims  compromised)  each  agreed  to  contribute  immediately 
a  large  sum  of  money  to  be  used  in  settling  all  of  said  claims,  and 
the  creditors  agreed  to  accept  fifty  cents  on  the  dollar  in  full 
satisfaction  thereof,  was  based  upon  a  sufficient  consideration 
and,  when  executed,  constituted  a  binding  accord  and  satisfac- 
tion. 

11.  The  proposition  made  by  the  insolvent  firm  in  such  case  to  pay 

fifty  cents  on  the  dollar  in  cash  as  a  "  compromise,  to  be  received 
by  each  creditor  in  full  settlement  and  liquidation  of  all  unsecured 
claims  and  the  deficiencies  upon  secured  claims,"  eta,  the  amount 
of  each  claim  to  be  settled  and  adjusted  by  the  receiver  of  the 
firm;  the  acceptance  by  the  creditors  of  the  "above  settlement"' 
"in  consideration  of  the  prompt  settlement  above  proposed,  and 
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to  avoid  litigation;"  and  the  discharge  by  which  creditors  ac- 
knowledged receipt  of  the  agreed  dividend  "as  a  full  compromise 
and  adjustment  of  the  validity,  and  in  final  settlement,  satisfac- 
tion, and  discharge,  of  all  claims  and  demands  against  said  firm 
and  individuals  " —  are  held  to  show  that  the  agreement  was  not 
a  mere  composition  but  was  a  final  settlement  and  accord  and 
satisfaction. 
12.  A  creditor,  in  such  case,  having  disposed  of  property  held  as  col- 
lateral and  applied  the  net  proceeds  thereof  upon  his  claim,  and 
having  been  paid  by  the  receiver  of  the  firm  the  agreed  dividend 
of  the  balance  remaining  due,  the  time  and  manner  of  disposing 
of  such  collateral,  and  the  amount  realized  therefrom,  were  mat- 
ters covered  by  and  included  in  the  settlement,  so  that  the  debt- 
ors could  not  thereafter  question  the  good  faith  or  the  diligence 
of  the  creditor  in  snch  disposition. 
Winslow  and  Pinnby,  JJ.,  dissent 
• 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

This  action  was  commenced  June  19, 1888,  by  the  service 
of  the  summons  and  complaint  upon  Daniel  Wells,  Jr.,  and 
Peter  McGeoch  personally,  but  the  other  defendants  were 
not  served  and  did  not  appear  in  the  case.  Peter  McGeocb 
died  pending  this  appeal,  and  his  executors  are  substituted 
as  defendants  in  his  place. 

The  amended  complaint  alleges  that  during  the  times 
mentioned  the  plaintiff  was  incorporated  and  doing  a  bank- 
ing business  in  Chicago;  that  McGeoch,  Everingham  &  Co. 
were  copartners  and  brokers  at  Chicago;  that  the  defend- 
ants McGeoch  and  WeUs  were  copartners,  engaged  in  buying 
and  selling  lard  and  other  commodities  on  their  joint  account, 
at  Chicago,  through  the  firm  of  McGeoch,  Everingham  & 
Co.,  as  their  brokers  and  agents.  It  then  alleges  four  sepa- 
rate causes  of  action,  in  which  the  plaintiff  claims  an  alleged 
balance  of  $25,916.97,  due  on  four  promissory  notes,  made, 
indorsed,  and  delivered  to  the  plaintiff  in  Chicago,  as  fol- 
lows: (1)  A  note,  dated  May  10,  1883,  with  McGeoch, 
Everingham  &  Co.,  as  makers,  and  Wells  as  indorser,  due 
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August  10, 1883,  for  $150,000,  upon  which  $149,412.47  had 
been  paid  on  and  prior  to  August  20, 1883,  leaving  unpaid 
thereon  $587.53,  and  which  recited  that  certain  warehouse 
receipts  for  lard  were  held  by  the  plaintiff  as  collateral  se- 
curity; (2)  a  note,  dated  May  10, 1883,  with  J.  H.  Peacock, 
one  of  the  firm  of  McGeoch,  Everingham  &  Co.,  as  maker, 
and  Wells  and  McGeoch,  Everingham  &  Co.  as  indorsers, 
due  August  10,  1883,  for  $100,000,  upon  which  had  been 
paid  $89,750.80  on  and  prior  to  August  20, 1883,  leaving  un- 
paid thereon  $10,249.20,  with  a  similar  recital;  (3)  a  note, 
dated  June  1, 1883,  with  the  defendant  Peter  McGeoch  as 
maker,  and  Weds  and  McGeoch,  Everingham  &  Co.  as  in- 
dorsers, due  August  1,  1883,  for  $150,000,  upon  which  had 
been  paid  $143,900.86  on  and  prior  to  August  20, 1883,  leav- 
ing unpaid  thereon  $6,099.14,  with  a  similar  recital;  (4)  a 
note,  dated  June  1, 1883,  with  Wells  as  maker,  and  McGeoch, 
Everingham  &  Co.  as  indorsers,  due  August  1,  1883,  for 
$100,000,  upon  which  had  been  paid,  on  and  prior  to  August 
20,  1883,  $91,981.09,  leaving  unpaid  thereon  $8,981.09,  with 
a  similar  recital.  It  alleges  that  said  notes  were  severally 
given  for  money  borrowed  of  the  plaintiff  for  the  benefit  of 
Wells  and  McGeoch  in  their  said  business  in  Chicago,  and 
that,  after  applying  all  payments  and  the  avails  of  all  col- 
laterals, there  remained  due  to  the  plaintiff,  on  said  notes, 
$25,916.97,  with  interest  from  August  20, 1883;  and  prayed 
judgment  for  that  amount. 

The  defendants  Daniel  Wells}  Jr.,  and  Peter  McGeoch 
separately  answered,  to  the  effect  that  Wells  and  McGeoch 
were  accommodation  makers  or  guarantors;  that  Wells  and 
McGeoch  made  large  purchases  of  lard  through  McGeoch, 
Everingham  &  Co.  as  their  agents,  and  raised  money  for 
that  purpose  by  discounting  the  notes  in  suit;  that  McGeoch, 
Everingham  &  Co.  failed  June  16,  1883,  and  a  receiver  of 
their  property  was  then  appointed ;  that  the  indebtedness 
of  the  said  McGeoch,  Everingham  &  Co.  arose  in  an  illegal 
Vol.92— 19 
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attempt  to  corner  the  market  on  lard,  contrary  to  the  laws 
of  Illinois;  that,  at  the  request  of  said  receiver,  Peter  Mc- 
Geoch and  Wells  respectively  elected  to  waive  defenses  of 
illegality,  and  each  to  contribute  $225,000  to  effect  a  com- 
promise and  full  settlement,  on  condition  of  obtaining  a  full 
discharge  and  release  from  each  and  all  of  said  notes  and  all 
claims  of  the  plaintiff,  as  well  as  other  claims;  that  all  cred- 
itors, knowing  all  the  facts  and  that  McGeoch  and  Wells 
were  the  firm's  principal  debtors,  accepted  such  compromise 
and  settlement;  that  Peter  McGeoch  and  Wells  each  ad- 
vanced and  paid  $225,000  to  and  through  said  receiver  to 
obtain  such  compromise  and  settlement,  and  all  creditors  re- 
leased Wells  and  McGeoch  personally,  as  well  as  the  firm  of 
McGeoch,  Eveiingham  &  Co. ;  that  the  plaintiff  elected  to 
treat  McGeoch,  Everingham  &  Co.  as  debtors,  knowing  that 
WeUs  and  McGeoch  were  purchasing  their  release  from  the 
firm ;  and  Wells  and  McGeoch,  relying  thereon,  contributed 
to  the  compromise  and  settlement  the  amount  of  the  respect- 
ive sums  stated.  Each  answer  also  set  up  an  equitable  coun- 
terclaim for  accounting  in  respect  to  lard  so  held  and  sold 
by  the  plaintiff  as  collateral.  Wells  also,  in  effect,  alleged 
payment;  that  the  plaintiff  was  estopped  from  opening  or 
setting  aside  said  compromise  and  settlement ;  that  the  money 
was  knowingly  advanced  by  the  plaintiff  on  said  notes  to 
assist  in  running  an  illegal  corner.  He  claims  application 
of  the  proceeds  of  the  collaterals  to  the  notes  signed  by  him 
as  maker,  and  that  the  plaintiff  failed  to  sell  the  collaterals 
as  requested.  McGeoch's  answer  contained  a  counterclaim 
for  the  wrongful  conversion  of  the  lard.  The  plaintiff  re- 
plied, and  put  in  issue  the  several  allegations  contained  in 
the  respective  counterclaims. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict to  the  effect  (1)  that  the  plaintiff,  at  and  before  the 
time  of  discounting  the  notes  mentioned,  did  know  that  the 
firm  of  McGeoch,  Everingham  &  Co.  was  engaged  in  an 
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attempt  to  corner  the  Chicago  lard  market,  (2)  but  did  not 
then  know  that  the  loan  of  $500,000,  evidenced  by  said 
notes,  was  needed  and  procured  by  said  McGeoch,  Evering- 
ham  &  Co.  for  the  purposes  of  carrying  on  said  undertaking 
to  corner  said  lard  market;  (3)  that  there  was  no  agreement 
or  understanding  between  the  plaintiff  and  McGeoch,  Evor- 
ingham  &  Co.  that  said  loan,  or  any  specified  part  thereof, 
should  be  used  for  the  specific  purposes  of  carrying  on  said 
corner,  and  that  there  is  no  evidence  in  the  case  tending  to 
show  such  agreement  or  understanding;  (4)  that  the  plaint- 
iff did  sign  and  deliver  said  composition  agreement,  upon 
the  understanding  and  condition  that  the  Union  National 
Bank  should  sign  the  same,  and  that  said  bank  and  all  cred- 
itors should  accept  fifty  cents  on  the  dollar;  (5)  that  the 
plaintiff,  before  it  accepted  the  fifty  per  cent,  secured  to  it 
by  said  composition,  and  before  signing  the  release  of 
August  25, 1883,  did  know  that  said  Union  National  Bank 
had  been  paid  or  secured  its  claim  in  full  by  the  committee 
of  creditors  who  circulated  said  composition  for  signature; 
(6)  that  Peter  McGeoch  did  not,  before  said  composition 
was  signed  by  William  Young  &  Co.,  promise  to  pay  that 
firm  in  full;  (7)  that  the  plaintiff  did  not  dispose  of  the  lard 
pledged  to  it  as  collateral  security  for  the  notes  in  suit  in 
good  faith,  (8)  nor  in  the  exercise  of  ordinary  care  and  pru- 
dence; (9)  that  the  plaintiff  did  realize  and  credit  upon  said 
notes,  on  account  of  said  collaterals,  a  sum  considerably  less 
than  could  have  been  realized  by  disposing  of  said  collaterals 
in  good  faith  and  in  the  exercise  of  ordinary  care. 

Thereupon  the  court  found,  as  matters  of  fact,  the  follow- 
ing, in  effect,  to  wit : 

[The  first,  second,  third,  fourth,  and  fifth  findings  are  suf- 
ficiently stated  in  the  opinion.] 

(6)  That  afterwards  the  said  receiver  of  said  firm  called  a 
meeting  of  all  of  the  creditors  of  said  firm  who  were  mem- 
bers of  said  Board  of  Trade,  and  on  July  2, 1883,  a  meeting 
of  such  creditors  of  said  firm  was  held,  and  said  receiver 
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submitted  to  such  creditors,  on  behalf  of  said  firm,  &  propo- 
sition of  settlement  in  words  and  figures  following,  to  wit: 

"Chicago,  111.,  July  2nd,  1883. 

"  To  the  Creditors  of  the  Firm  of  McGeoch,  Everingham  <& 
Co.,  Represented  upon  the  Board  of  Trade  of  the  City  of  Chi- 
cago: We  submit  the  following  proposition  of  compromise, 
to  be  received  by  each  creditor  in  full  settlement  and  liqui- 
dation of  all  unsecured  claims,  and  the  deficiencies  upon  all 
secured  claims  after  applying  the  margins  and  collaterals 
up  as  security  therefor,  provided,  this  proposition  shall  not 
he  binding  upon  us  until  each  and  all  of  said  creditors  have 
signified  their  acceptance  hereof  by  signing  the  acceptance 
hereunder  written. 

"  Proposition :  We  will  pay  fifty  cents  upon  the  dollar  in 
cash  within  ten  days  from  the  date  of  the  said  acceptance 
hereof.  The  amount  of  each  claim  to  be  settled  and  ad- 
justed by  John  R.  Bensley,  receiver:  provided,  that  if  said 
Bensley  and  any  creditor  cannot  agree  as  to  the  amount  of 
any  claim,  then,  and  in  every  such  case,  the  amount  of  such 
claim  shall  be  determined  by  the  board  of  arbitrators  of 
said  Board  of  Trade  in  the  mode  prescribed  by  the  rules  of 
said  board.  Respectfully  submitted, 

"  McGeoch,  Everingham  &  Co." 

"  We,  the  undersigned,  creditors  of  the  firm  of  McGeoch, 
Everingham  &  Co.,  in  consideration  of  the  prompt  settlement 
above  proposed,  and  to  avoid  litigation,  hereby  accept  the 
above  settlement  as  aforesaid. 

"[Signed  by  the  plaintiff  July  20, 1883]." 
Which  said  contract  of  compromise  was  signed  by  all  of  said 
creditors,  including  said  plaintiff. 

(7)  That  afterwards,  and  on  August  25, 1883,  the  plaintiff 
executed  and  delivered  to  said  receiver  an  instrument  in 
writing,  in  the  words  and  figures  as  follows,  to  wit: 

"No.  183.  Chicago,  111.,  Aug.  25th,  1883. 

"  Peter  McGeoch,  George  S.  Everingham,  Frank  A.  Crit- 
tenden, John  H.  Peacock,  and  William  R.  Harvey,  com-  * 
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prising  the  firm  of  McGeoch,  Everingham  &  Co.,  being  in 
failing  circumstances  and  unable  to  pay  their  debts  in  full: 
Now,  in  consideration  thereof,  and  of  the  receipt  of  the  sum 
of  money  hereinafter  named,  the  undersigned  creditor,  Con- 
tinental National  Bank  of  Chicago^  hereby  acknowledges 
receipt  from  them,  by  the  hand  of  John  R.  Bensley,  receiver 
in  chancery  of  their  estate  and  effects,  of  the  sum  of  twenty- 
five  thousand,  nine  hundred  sixteen  ninety-seven  one-hun- 
dred ths  dollars,  as  a  full  compromise  and  adjustment  of  the 
validity,  and  in  final  settlement,  satisfaction,  and  discharge, 
of  all  claims  and  demands  of  the  undersigned  against  said 
firm  and  individuals. 
"  $25,916.97.  John  0.  Black,  Cashier, 

.       "Creditor." 

(8)  That  said  receiver  paid  the  creditors  of  said  firm,  in- 
cluding the  plaintiff,  said  fifty  cents  upon  the  dollar  of  their 
respective  claims,  and  procured  from  all  of  them,  including 
said  plaintiff,  a  release  of  the  debts  of  said  firm  and  its  indi- 
viduals, and  a  dismissal  and  discontinuance  of  various  suits 
and  various  garnishee  attachment  proceedings  which  certain 
of  the  creditors  had  brought  against  said  firm  and  said  Wells. 

(9)  That  the  first  above  mentioned  agreement  was  circu- 
lated, and  signatures  thereto  procured,  by  a  committee  of 
creditors  appointed  at  the  aforesaid  meeting  of  the  Creditors, 
held  July  2, 1883,  and  that,  at  the  time  of  and  prior  to  the 
execution  of  the  aforesaid  agreement  of  composition  and 
the  aforesaid  release,  the  said  receiver,  Bensley,  made  no 
false  or  fraudulent  statements  or  representations  in  respect 
to  the  assets  or  liabilities  or  the  financial  condition  of  said 
firm  or  of  said  Wells. 

[The  tenth  and  eleventh  findings  are  substantially  the 
same  as  the  fourth  and  fifth  findings  of  the  jury.] 

(12)  That  Peter  McGeoch  did  not,  at  any  time  between 
July  2, 1883,  and  the  signing  of  the  composition  by  William 
Young  &  Co.,  promise  to  pay  said  firm  of  William  Young 
&  Co.  in  full. 
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(13)  That  the  giving  by  said  Wells  of  a  mortgage  to  the 
National  Bank  of  America  upon  his  individual  property, 
prior  to  July  2,  188.3,  as  additional  security  for  his  liability 
upon  the  indebtedness  of  McGeoch,  Everingham  &  Co.  to 
said  bank,  constituted  no  fraud  upon  the  plaintiff  or  the 
other  creditors  of  said  firm  of  McGeoch,  Everingham  &  Co. 
in  the  procurement  of  its  and  their  signatures  to  either  said 
composition  agreement  or  said  contract  of  release.  That 
neither  said  McGeoch,  Everingham  &  Co.  nor  said  Wells  re- 
quested said  Bank  of  North  America  to  sign  said  composi- 
tion agreement,  but  said  bank  voluntarily  signed  the  same, 
and  received  the  fifty  per  cent,  provided  for  in  the  com- 
promise, from  the  receiver  of  said  firm,  before  resorting  to 
or  realizing  upon  the  said  mortgage  given  by  said  Wells  as 
additional  security  for  the  indebtedness  of  said  firm. 

(14)  That  no  fraud  was  used  in  the  procurement  of  the 
signatures  of  the  said  plaintiff  to  said  Composition  agree- 
ment, and  that  there  was  no  fraud  in  the,  procurement  of 
the  contract  of  settlement  and  release  dated  August  25, 1883. 

(15)  That  the  plaintiff  did  not  dispose  of  the  lard,  pledged 
to  it  as  collateral  security  for  the  notes  in  suit,  in  good  faith, 
nor  did  the  bank  dispose  of  said  lard  in  the  exercise  of  ordi- 
nary care  and  prudence. 

(16)  That  the  plaintiff  realized,  and  credited  upon  the  notes 
in  suit,  on  account  of  said  collaterals,  a  sum  considerably 
less  than  could  have  been  realized  had  it  disposed  of  said 
collaterals  in  good  faith  and  in  the  exercise  of  ordinary  care, 
and  that,  if  said  bank  had  disposed  of  said  collaterals  in 
good  faith  and  in  the  exercise  of  ordinary  care,  it  would 
have  realized,  with  what  was  received  from  the  receiver, 
more  than  enough  to  have  paid  in  full  the  said  indebtedness 
of  McGeoch,  Everingham  &  Co. 

(17)  That  the  claims  set  up  in  the  equitable  counterclaim 
of  Peter  McGeoch  and  Daniel  Wells,  Jr.,  respectively,  arose 
out  of  the  transaction  set  out  in  the  complaint,  and  are  con- 
nected with  the  subject  of  this  action,  and  that  all  such 
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claims  were  by  the  parties  to  this  action,  on  August  25, 1883, 
fully  and  fairly  compromised  and  adjusted,  and  that  a  final 
settlement  and  satisfaction  thereof  was  had,  and  that  said  de- 
fendants are  not  entitled  to  recover,  upon  the  said  equitable 
counterclaims,  any  judgment  for  money  against  said  plaintiff, 
and  thai  said  compromise  and  adjustment  cannot  be  avoided 
in  this  action. 

(18)  That  the  creditors  of  said  McGeoch,  Everingham  &  Co., 
including  the  plaintiff,  knew  that  said  defendant  Wells  had 
agreed  to  furnish  $225,000  out  of  his  own  funds  for  the  pur- 
pose of  effecting  said  compromise  with  said  firm,  which  sum 
said  Wells  did  so  furnish,  and  the  same  was  used  as  apart  of 
the  moneys  disbursed  by  said  receiver  in  the  payment  of  fifty 
per  cent,  of  the  indebtedness  of  said  firm,  and  thereby  said 
plaintiff  is  estopped  from  questioning  said  composition  or 
disputing  its  validity ;  and  that  the  equitable  estoppel  pleaded 
by  said  Wells  is  well  established  and  sustained  by  the  evi- 
dence as  to  each  cause  of  action  set  forth  in  the  complaint. 

(19)  That  said  Wells  was  not  guilty  of  any  fraud  which, 
it  is  claimed,  invalidated  the  composition. 

(20)  That  the  debt  upon  which  this  action  was  brought 
was  fully  and  fairly  compromised  and  released  by  virtue  of 
the  composition  of  July  2,  1883,  and  the  contract  of  release 
of  August  25,  1883,  which  was  signed  by  said  plaintiff. 

And,  as  conclusions  of  law  the  court  found,  in  effect: 
(1)  That  the  composition  agreement  of  July  2, 1883,  and  the 
release  executed  by  the  plaintiff,  August  25,  1883,  above  set 
forth,  fully  released  and  discharged  the  plaintiff's  entire 
claim,  and  that  there  was  no  fraud  in  the  making  or  procure- 
ment of  either  of  the  same.  (2)  That  the  defendants  Peter 
McGeoch  and  Daniel  Wells,  Jr.,  are  not  entitled  to  recover, 
on  the  equitable  counterclaim  set  forth  in  their  respective 
answers,  any  judgment  for  money  against  the  plaintiff. 
(3)  That  said  plaintiff  is  estopped  from  questioning  the  va- 
lidity of  said  composition  agreement  and  said  contract  of 
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release,  above  ^t  forth,  as  against  said  Wells,  and  that  said 
Wells  is  entitled  to  judgment  against  said  plaintiff,  upon  this 
defense,  dismissing  said  action  as  to  said  Wells.  (4). That 
judgment  be  entered  in  favor  of  the  defendants,  dismissing 
the  plaintiff's  complaint,  and  for  their  respective  costs  of 
this  action,  to  be  taxed. 

From  the   judgment  entered  thereon    accordingly  the 
plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Van  Dyke  dfc  Van 
Dyke,  attorneys,  and  J.  G.  Flanders,  of  counsel,  and  a  sup- 
plemental brief  by  Van  Dyke,  Van  Dyke  &  Carter,  attorneys, 
and  J.  G.  FUmders,  of  counsel,  and  oral  argument  by  G.  D. 
Van  Dyke  and  J.  G.  Flanders.  They  contended,  inter  alia, 
that  the  composition  agreement  is  to  be  strictly  construed 
against  the  debtor,  and  so  construed  it  is  conditioned  on  its 
acceptance  by  all  creditors,  and  that  condition  never  having 
been  performed  it  is  inoperative.  3  Am.  &  Eng.  Ency.  of 
Law,  390,  395,  sec.  11;  Pavlin  v.  Kaighn,  27  K  J.  Law,  503; 
Doughty  v.  Savage,  28  Conn.  146;  Durginv.  Ireland,  14  N.  Y. 
322;  Cobleigh  v.  Pierce,  32  Vt.  788;  Dauchyv.  Goodrich,  20 
id.  127;  Chase  v.  Bailey,  49  id.  71;  Turner  v.  Comer,  6  Gray, 
530;  Day  v.  Jones,  150  Mass.  231;  Greer  v.  Shriver,  53  Pa. 
St.  259 ;  Laird  v.  Campbell,  100  id.  159 ;  Bean  v.  Brookmire, 
2  Dillon,  108;  Johnson  v.  Baker,  4  Barn.  &  Aid.  440;  Tutt  v. 
Price,  7  Mo.  App.  194;  Ware  v.  Allen,  128  U.  S.  590;  Burke 
v.  Dulaney,  153  id.  228;  28  Cent.  L.  J.  339;  Wilson  v.  Pow- 
ers, 131  Mass.  539.  Where  any  secret  preference  has  been 
given  either  by  the  debtor  or  by  any  person  for  him,  either 
with  or  without  his  direction,  especially  if  he  knows  of  it  or 
afterwards  ratifies  it  by  claiming  the  benefit  of  it,  the  compo- 
sition is  void,  and  the  creditor,  without  returning  or  offering 
to  return  the  amount  received,  is  at  liberty  to  sue  for  the 
amount  remaining  unpaid.  Ex  parte  Milner,  15  Q.  B.  Div.  606 ; 
Bank  of  Commerce  v.  Hoeber,  11  Mo.  App.  475 ;  Bank  of  Com- 
merce v.  Hoeber,  88. Mo.  37;  Kullman  v.  6rreenebaum}  92  Cal. 
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403;  20  Cent.  L.  J.  385;  Laird  v.  Campbell,  100  Pa.  St.  159; 
Greenhood,  Pub.  Pol.  142,  and  note;  Grams  v.  Hunter,  28 
K  Y.  389;  Mygait  v.  Tarbett,  78  Wis.  351,  354;  Mechem, 
Agency,  §§  130,  146,  et  seq.;  Hefter  v.  Cahn,  73  111.  296; 
Enneking  v.  Stahl,  9  Mo.  App.  390;  Cobb  v.  TirreU,  137 
Mass.  143;  3  Am.  &  Eng.  Ency.  of  Law,  397,  398;  4  South- 
ern L.  Rev.  658,  661.  A  newspaper  item  is  not  notice  to  a 
corporation  unless  there  is  evidence  that  it  was  read  by  some 
officer  of  the  corporation  to  whom  notice  could  properly  be 
given.  Rowley  v.  Home,  3  Bing.  2;  Lincoln  v.  Wright,  23 
Pa.  St.  76;  Bank  of  Pittsburgh  v.  Whitehead,  10  Watts,  397; 

16  Am.  &  Eng.  Ency.  of  Law,  822;  Vernon  v.  Manhattan  Co. 

17  Wend.  524;  S.  C.  22  id.  183.  All  this  is  true  of  the 
week-day  paper,  and  it  applies  with  double  force  to  the  Sun- 
day issue,  because  there  are  many  people  who  do  not  take 
or  read  the  secular  Sunday  paper,  and  ordinarily  it  is  held 
that  the  publication  of  notices  in  Sunday  issues  is  illegal. 
Scammon  v.  Chicago,  40  111.  146 ;  Shaw  v.  Williams,  87  Ind. 
158,  44  Am.  Rep.  756;  Shaw  v.  Bodge,  5  N.  H.  462;  Smith 
v.  Wilcox,  24  N.  Y.  353;  16  Am.  &  Eng.  Ency.  of  Law,  822. 

For  the  respondent  McOeoch  there  were  briefs  by  Miller, 
Noyes,  Miller  &  Wahl,  and  oral  argument  by  Geo.  If.  Noyes. 
They  argued,  among  other  things,  that  courts  seize  on  any 
consideration,  no  matter  how  slight,  to  make  an  exception 
to  the  rule  that  payment  of  a  part  of  an  undisputed,  legal, 
and  liquidated  debt  does  not  discharge  the  same,  although 
expressly  received  in  satisfaction  of  it.  Any  legal  interest 
or  right  not  before  received,  anything  of  legal  value  in  pos- 
session or  in  action,  actually  received  in  full  satisfaction, 
will  be  conclusively  deemed  an  accord  and  satisfaction  of 
the  debt.  Line  v.  Nelson,  33  N.  J.  Law,  358 ;  Calkins  v. 
State,  13  Wis.  389,  394.  See,  also,  MeUen  v.  Goldsmith,  47 
Wis.  579;  Leeson  v.  Anderson,  99  Mich.  247;  Boyd  v.  Moats, 
75  Iowa,  151 ;  Clark  v.  Abbott,  53  Minn.  88;  Brooks  v.  White, 
2  Met.  283,  37  Am  Dec.  95,  note;  Guild  v.  Butler,  127  Mass. 
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386;  Allison  v.  Abendroth,  108  N.  Y.  472;  Jaffray  v.  Crane, 
50  Wis.  349;  Goddard  v.  O'Brien,  21  Am.  L.  Reg.  639; 
ElUworth  v.  Fogg,  35  Vt.  355;  U.  S.  v.  Child,  12  Wall  232; 
Zimmer  v.  Becker,  66  Wis.  527;  Curtis*  v.  Martin,  20  111. 
557;  Jones  v.  Pwkins,  29  Miss.  139,  64  Am.  Dec.  136;  Fen- 
wick  v.  Phillips,  3  Met.  (Ky.),  87;  Harper  v.  Graham,  20 
Ohio,  105;  Cleavelandv.  Richardson,  132  U.  S.  318;  17  Cent. 
L.  J.  303,  §  3;  Id.  304,  §  9.  This  contract  of  release  dis- 
closes a  good  consideration  for  the  accord  and  satisfaction, 
so  as  to  come  within  the  exceptions  to  the  general  rule,  in 
the  following  particulars:  (1)  The  payment  is  made  by  a 
third  person.  (2)  The  claim  discharged  appears  to  have 
been  unliquidated.  (3)  The  claim  appears  to  have  been 
doubtful  and  disputed,  its  validity  requiring  adjustment. 
(4)  Payment  is  shown  to  have  been  made  by  debtors  in  fail- 
ing circumstances.  (5)  The  payment  was  expressly  made 
in  compromise  of  a  claim.  The  newspaper  articles  were  ad- 
missible in  evidence  and  sufficient  to  go  to  the  jury  as  tend- 
ing to  charge  notice  upon  the  officers  of  the  bank.  Gilchrist  v. 
Brande,  58  Wis.  184, 200 ;  Young  v.  Tibbitts,  32  id.  79 ;  Treadr 
wdl  v.  Wells,  4  Cal.  260;  Si-sson  v.  C  A  T.  R.  Co.  14  Mich. 
489 ;  Henkle  v.  Smith,  21  III.  238.  Current  reports  and  gen- 
eral notoriety  are  admissible  in  evidence  to  charge  a  party 
with  knowledge  or  notice  of  a  transaction.  Brown  v.  Peck, 
2  Wis.  261;  Zovejoy  v.  Spafford,  93  U.  S.  430,  440. 

For  the  respondent  Wells  there  were  briefs  by  Fish  &  Cary, 
and  oral  argument  by  John  T.  Fish  and  J.  R.  Brigham. 

Cassoday,  C.  J.  For  years  prior  to  June  16,  1883,  the 
firm  of  McGeoch,  Everingham  &  Co.  conducted  an  extensive 
business  as  brokers  and  commission  men  on  the  Board  of 
Trade  in  Chicago,  and  had  a  paid-in  capital  of  $150,000,  of 
which  the  senior  member,  Peter  McGeoch,  had  contributed 
one  half,  and  the  other  four  members  of  the  firm,  who  are 
named  as  defendants  herein,  but  none  of  whom  were  served 
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with  the  summons  or  appeared  in  this  action,  contributed 
the  other  half.  During  the  time  mentioned,  Peter  McGeoch 
resided  in  Milwaukee  and  conducted  business  there  on  his 
own  account.  For  some  time  prior  to  the  lard  deal  in  ques- 
tion, Peter  McGeoch  and  the  defendant  Wells  had  jointly 
conducted  wheat  and  other  deals,  through  the  firm  of  Mc- 
Geoch, Everingham  &  Co.  as  their  brokers  and  commission 
men,  on  the  Board  of  Trade  in  Chicago,  and,  as  a  result  of 
such  deals,  Peter  McGeoch  and  Wells  each  had  a  large  bal- 
ance to  his  personal  credit  with  the  firm  of  McGeoch,  Ever- 
ingham &  Co. —  the  amount  so  to  the  credit  of  Wells  being 
upwards  of  $200,000. 

While  things  were  in  such  condition,  and  about  February, 
1883,  Peter  McGeoch  and  Wells  conceived  the  project  of 
creating  a  corner  in  the  Chicago  market  on  lard,  and  for 
that  purpose  they  jointly,  through  the  firm  of  McGeoch, 
Everingham  &  Co.,  commenced  and  continued  buying  up 
the  entire  lard  product  of  the  Chicago  market,  and  a  great 
deal  more,  and  in  doing  so  entered  into  numerous  contracts 
for  the  delivery  of  lard  in  June  and  July,  1883.  The  extent 
of  such  purchases,  according  to  the  testimony  of  McGeoch, 
exceeded  200,000  tierces,  and  the  liabilities  thereby  incurred 
were  several  millions  of  dollars.  None  of  such  purchases  or 
contracts  were  made  in  the  name  of  McGeoch  and  Wells, 
but  in  the  name  of  McGeoch,  Everingham  &  Co.,  and  ap- 
peared in  their  books  under  an  account  known  as  "41 ; "  and 
all  warehouse  receipts  were  taken  in  the  name  of  McGeoch, 
Everingham  &  Co.  In  making  such  purchases,  McGeoch, 
Everingham  &  Co.  had  borrowed  from  several  banks,  in- 
cluding the  plaintiff  bank,  $3,900,000,  and  had  secured  the 
payment  thereof  to  the  respective  banks  by  depositing,  as 
collateral  security  therefor,  warehouse  receipts  so  taken  by 
them.  The  loans  so  made  by  that  firm  from  the  plaintiff 
bank,  and  by  it  placed  to  the  credit  of  that  firm,  aggregated 
$500,000,  and  the  warehouse  receipts  so  deposited  by  them 
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with  the  plaintiff,  as  collateral  security  therefor,  were  for 
15,000  tierces  of  cash  lard;  but,  as  indicated  in  the  forego- 
ing statement,  each  of  the  four  notes  held  by  the  plaintiff 
was  indorsed  or  signed  by  Wells  and  Peter  McGeoch,  re- 
spectively, so  as  to  make  them  each  personally  liable  to  the 
plaintiff,  under  the  law  of  Illinois,  as  makers  or  guarantors. 
Unable  to  borrow  more  -money  or  longer  conduct  their 
business,  the  firm  of  McGeoch,  Everingham  &  Co.  failed 
June  16,  1883.  Prior  to  such  failure,  and  pending  the  lard 
deal,  and  for  the  purpose  of  continuing  the  same,  McGeoch 
and  Wells  had  borrowed  from  banks  on  their  own  account, 
and  sent  to  McGeoch,  Everingham  &  Co.,  $950,000,  of  which 
amount  Wells  had  contributed  $675,000,  and  Peter  McGeoch 
had  personally  contributed  the  balance.  Thereupon,  and 
on  the  same  day,  Henry  Botsford,  a  creditor  of  McGeoch, 
Everingham  &  Co.,  and  one  of  the  directors  of  the  plaintiff 
bank,  commenced  a  suit  in  equity  in  the  superior  court  of 
Cook  county,  Illinois ;  and  such  proceedings  were  had  therein 
that  one  John  R.  Bensley  was  appointed  a  receiver  of  all 
the  property  and  assets  of  that  firm.  On  June  18, 1883, 
Bensley  qualified  as  such  receiver,  and  at  once  took  posses- 
sion of  such  property  and  assets  and  the  office  of  McGeoch, 
Everingham  &  Co.,  and  at  once  commenced  investigating 
the  affairs  of  the  firm,  and  continued  such  investigation 
about  a  week  before  he  could  approximately  ascertain  the 
probable  amount  of  the  property  and  assets  upon  whioh  he, 
as  such  receiver,  could  realize.  After  he  had  so  ascertained, 
and  consulted  his  attorney,  he  appears  to  have  concluded,  of 
his  own  volition,  to  interview  the  parties,  with  the  view  of 
obtaining  a  settlement.  Through  the  intervention  of  a 
Chicago  member  of  the  firm  of  McGeoch,  Everingham  & 
Co.,  he  obtained  an  interview  with  Peter  McGeoch  and 
Wells  at  Milwaukee  about  June  25,  1883.  Such  meeting 
was  not  solicited  by  either  McGeoch  or  Wells.  He  pro- 
posed that  McGeoch  and  Wells  should  raise  half  a  million 


Digitized  by  CjOOQIC 


Wis.]  JAOTAKY  TERM,  1896.  301 

Continental  National  Bank  of  Chicago  vs.  McGeoch  and  others. 

dollars,  and,  if  they  would  do  so,  he  would  undertake  to 
clear  the  wreck,  and,  if  possible,  settle  with  the  parties  at 
fifty  cents  on  the  dollar.  Finally  he  agreed  that,  if  Mc- 
Geoch and  Wells  would  promise  to  raise  $450,000  in  money 
promptly,  he  would  undertake  to  effect  a  settlement  and  pro- 
cure releases  from  all  the  creditors.  Neither  Wells  nor  Mc- 
Geoch submitted  any  proposition,  and  neither  authorized 
him  to  make  any  statement  on  their  behalf  with  respect  to 
their  financial  condition. 

The  receiver  thereupon  returned  to  Chicago  and  com- 
menced getting  the  data  for  a  statement  to  be  made  to  the 
creditors.  He  caused  it  to  be  announced  upon  the  Board  of 
Trade  that  there  would  be  a  meeting  of  the  creditors  of 
McGeoch,  Everingfiam  &  Co.  held  in  the  call  board  of  the 
Board,  of  Trade  on  the  afternoon  of  July  2,  1883.  He  at- 
tended and  presided  at  that  meeting.  He  read  to  the  meet- 
ing a  written  statement  he  had  previously  prepared,  to  the 
effect  that  the  affairs  of  the  firm  were  in  great  confusion; 
"that  the  amount  due  the  trade  at  the  time  of  the  failure  was 
$1,803,384.58,  deducting  margins  surrendered  and  to  be  sur- 
rendered to  the  members  of  the  board,  $1,194.911.21 ;  .  .  . 
that  the  notes  of  the  firm  at  the  various  banking  institu- 
tions amount  to  $3,950,000,  secured  by  the  deposit  of  lard  as 
collateral ; "  that  as  near  as  he  could  estimate  the  net  pro- 
ceeds of  the  lard  would  be  $3,800,000,  "  leaving  a  net  deficit 
due  the  banks  of  $150,000,  which,  added  to  the  amount  to 
the  members  of  the  board,  leaves  their  unsecured  liabilities 
$1,344,911.21 ;"  that  he  not  taken  the  country  accounts 
into  consideration,  as  he  assumed  that  the  amount  due  from 
the  country  would  provide  for  the  indebtedness  to  the 
country;  that  he  had  in  his  possession  cash  and  cash  assets 
aggregating  a  trifle  over  $200,000  in  value;  that  he  had  had 
an  interview  with  McGeoch,  his  friends,  and  attorney,  at 
Milwaukee ;  that  he  had  finally,  and  after  much  hesitation 
on  the  part  of  McGeoch's  friends,  received  the  promise  of 
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McGeoch  that,  if  an  entire  settlement  of  the  indebtedness  of 
the  firm  could  be  made,  he  would  "  raise  $450,000  in  cash 
immediately  upon  the  acceptation  of  the  compromise; "  that 
that  would  give  the  receiver  $650,000,  or  nearly  fifty  cents 
on  the  dollar  of  the  entire  unsecured  indebtedness;  that  the 
firm  submitted  a  proposition,  to  pay  fifty  per  cent,  in  cash 
if  all  the  creditors  would  sign  the  agreement;  that  such  set- 
tlement would  involve  the  necessity  of  dismissing  all  suits, 
attachments,  and  injunctions,  in  order  to  raise  the  money 
upon  the  property,  but  that  the  attachments  on  the  real  es- 
tate need  not  be  released  until  they  were  ready  to  exchange 
the  papers  for  the  money;  that  he  had  secured  the  best 
proposition  possible ;  that  he  was  fully  satisfied  that,  if  the 
proposition  was  not  accepted  promptly,  the  creditors  would 
never  receive  anything  like  the  amount  thus  offered;  that 
no  compromise  would  be  entered  into  that  did  not  involve 
the  acceptance  by  all  the  creditors;  that  Wells  did  not  ap- 
pear as  a  partner  in  the  firm,  and  that  his  name  did  not  ap- 
pear upon  the  books,  but  it  was  conceded  that  he  had  some 
undefined  interest  with  McGeoch,  personally,  in  lard  through 
the  house;  that  Wdls  was  reputed  to  be  wealthy,  but  that 
he  was  seventy-five  years  old,  and  had  heavy  liabilities  then 
due  or  about  to  become  due,  to  which  he  had  pledged  nearly 
all  his  available  property;  that  he  therewith  submitted  to 
them  "  the  proposition  of  McGeoch,  Everingham  &  Co.  in 
the  above  compromise  "»for  their  signature  (which  proposi- 
tion is  set  out  in  full  in  the  sixth  finding  of  fact  in  the  fore- 
going statement);  that  when  all  had  signed  he  would  use 
every  possible  effort  to  obtain  the  money  promptly  and 
make  immediate  distribution  of  the  same;  that,  "  should  the 
proposition  fail  of  being  accepted,"  it  was  his  "  candid  judg- 
ment that  the  $450,000  promised"  would  "never  be  real- 
ized;" and  that  the  matter  would  "only  terminate  after 
long^  vexatious,  and  fruitless  litigation" 
Thereupon  Alexander  Geddes,  C.  D.  Hammel,  and  C.  J. 
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Zinger  wpre  nominated  by  persons  in  the  crowd  to  act  as  a 
committee  on  behalf  of  the  creditors  for  the  purpose  of  se- 
curing the  signatures  of  the  creditors  of  McGeoch,  Evering- 
ham  &  Co.  The  receiver  put  the  motion  and  it  was  carried, 
and  that  committee  circulated  such  proposition  of  compro- 
mise. The  same  had  been  signed  by  nearly  all  the  creditors 
of  the  firm  represented  on  the  Board  of  Trade  on  and  prior 
to  July  16,  1883.  About  that  time  McGeoch  paid  to  the  re- 
ceiver $225,000,  as  promised,  and  about  July  19,  1883,  Wells 
paid  the  $225,000,  as  promised,  and  he  and  McGeoch,  in 
consideration  thereof,  received  from  McGeoch,  Everingham 
&  Co.  a  full  release  and  discharge  from  any  and  all  liabili- 
ties. Up  to  that  time  the  receiver  had  realized  from  the  as- 
sets of  McGeoch,  Everingham  &  Co.  about  $300,000.  The 
plaintiff  signed  the  proposition  of  compromise  July  20, 1883, 
and  appears  to  have  been  the  last  creditor  to  sign.  From 
the  time  of  such  failure  to  the  time  of  signing  such  compro- 
mise, five  of  the  nine  directors  of  the  plaintiif  bank  were 
members  of  the  Board  of  Trade,  and  the  plaintiffs  cashier 
was  on  the  Board  nearly  every  day.  The  great  bulk  of  the 
creditors  were  paid  by  the  receiver,  and  gave  him  their 
release  and  discharge,  on  or  about  July  21,  1883.  On  July 
28, 1883,  the  plaintiff's  board  of  directors  passed  a  resolution 
to  accept  the  fifty  cents  on  the  dollar  and  release  the  firm 
of  McGeoch,  Everingham  &  Co.  On  August  25,  1883,  the 
plaintiff  sent  to  the  receiver  a  statement  purporting  to  give 
the  amount  it  had  realized  on  the  sale  of  the  lard  held  by  it 
as  collateral,  from  which  it  appeared  that  there  was  still  due 
the  plaintiff  $51,833.94,  and  thereupon  the  receiver,  in  pur- 
suance and  in  accordance  with  such  proposition  of  compro- 
mise, paid  to  the  plaintiff  $25,916.97,  and  at  the  same  time 
took  and  received  from  the  plaintiff  the  receipt,  satisfaction, 
and  discharge  set  forth  in  full  in  the  seventh  finding  of  fact 
contained  in  the  foregoing  statement.  The  receivership  pro- 
ceedings were  thereupon  terminated,  and  the  receiver  dis- 
charged. 
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Ignoring  such  settlement,  and  nearly  five  years  after  it 
had  been  made,  the  plaintiff  commenced  this  action  to  re- 
cover the  other  fifty  cents  on  the  dollar  of  such  alleged  bal- 
ance. McGeoch  and  Wells  separately  answered,  setting  up 
such  compromise,  satisfaction,  and  discharge  in  bar  of  the 
action,  and  also  alleged,  by  way  of  equitable  counterclaim, 
unnecessary  delay  and  bad  faith  and  want  of  ordinary  care 
in  the  disposition  of  the  lard  held  by  the  plaintiff  as  col- 
lateral security,  and  claiming  that  the  notes  sued  upon  were 
fully  paid,  and  asking  for  an  accounting.  Under  our  stat- 
ute the  defensive  portion  of  the  answer  pleading  such  dis- 
charge was  deemed  controverted  by  the  plaintiff,  as  upon  a 
direct  denial  or  avoidance,  as  the  case  might  require.  K.  S. 
sec.  2667;  Leslie  v.  Keepers,  68  Wis.  123.  The  result  was 
that,  upon  the  trial,  the  plaintiff  sought  to  avoid  such  dis- 
charge by  claiming  that  its  signature  to  the  compromise  and 
settlement,  and  to  the  receipt,  satisfaction,  and  discharge, 
had  been  procured  by  fraud,  without  alleging  any  specific 
acts  of  fraud.  The  contention  of  the  respective  parties  on 
the  trial,  as  to  such  frauds,  may  be  inferred  from  the  nine 
questions  submitted  to  the  jury  by  the  special  verdict, — 
especially  as  neither  party  requested  the  submission  of  any 
additional  questions. 

1.  One  of  the  principal  claims  of  fraud  is  the  paying  of  the 
Union  National  Bank  more  than  fifty  cents  on  the  dollar. 
By  the  fourth  and  fifth  findings  of  the  jury,  it  was,  in  effect, 
found  that  the  plaintiff  so  signed  on  condition  that  the  Union 
National  Bank  should  sign  and  that  that  bank  and  all  cred- 
itors should  accept  fifty  cents  on  the  dollar;  but  they  also 
found  that,  before  the  plaintiff  accepted  the  money  and  gave 
the  release,  it  knew  that  the  Union  National  Bank  had  been 
paid  or  secured  in  full  by  the  committee  named.  This  find- 
ing is  challenged,  but  we  all  think  it  is  sustained  by  the  evi- 
dence. Error  is  assigned  because  the  court  admitted  in 
evidence  a  copy  of  the  Chicago  Tribune  of  Sunday,  July-  27, 
1883,  giving  an  account  of  the  payment  of  the  Union  Na- 
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tional  Bank's  claim  having  been  secured  in  full  by  the  com- 
mittee mentioned  giving  their  personal  bond  for  the  same. 
It  is  admitted  that  both  the  president  and  cashier  of  the 
plaintiff  bank  were  accustomed  to  take  and  read  the  Chicago 
Tribune  at  that  time,  but  there  is  no  evidence  that  either  of 
them  read  or  received  that  particular  Sunday  issue.  Under 
the  repeated  rulings  of  this  court,  we  must  hold  that  the 
article  was  admissible.  Young  v.  Tihbitts,  32  Wis.  79;  Gil- 
christ v.  Brande,  58  Wis.  200.  The  fact  that  a  majority  of 
the  plaintiff's  directors  were  members  of  the  Board  of  Trade, 
that  its  cashier  was  frequently  there,  and  the  fact  that  such 
security  in  full  of  the  Union  National  Bank  became  publicly 
and  generally  known  on  the  Board  of  Trade  and  in  the 
city,  were  circumstances  admissible  in  evidence.  1  Greenl. 
Ev.  §  138;  Lovejoy  v.  Stafford,  93  U.  S.  430.  Thus,  it  is  es- 
tablished as  a  verity  in  the  case  that  the  plaintiff,  with  full 
knowledge  that  payment  to  the  Union  National  Bank  had 
been  secured  in  full  by  the  committeee,  accepted  the  $25,916.97 
as  a  settlement,  and  executed  and  delivered  the  discharge  in 
question,  notwithstanding  the  condition  it  had  exacted  when 
it  signed  the  consent  to  settle,  as  indicated.  Nor  do  we 
think  there  was  any  error  in  charging  the  jury  on  the  sub- 
ject of  notice,  as  to  such  preference,  or  as  to  the  corner  on 
lard.  They  were  expressly  told  that  the  plaintiff  was  not 
chargeable  with  the  knowledge  of  its  directors  acting  as  in- 
dividuals, nor  with  the  knowledge  of  the  plaintiff's  officers 
having  nothing  to  do  with  the  compromise  and  settlement. 
The  court  merely  allowed  the  jury  to  take  into  considera- 
tion the  circumstances  tending  to  prove  knowledge  on  the 
part  of  the  plaintiff,  including  the  matters  mentioned. 

2.  Another  specific  claim  of  fraud  litigated  before  the 
jury  was  whether  William  Young  &  Co.  were  induced  to 
sign  the  consent  to  settle  by  the  promise  of  Peter  McGeoch 
to  pay  them  in  full;  but  the  jury  found  against  the  plaintiff 
by  their  sixth  finding,  as  indicated,  and  the  court,  by  its 
Vol.  92—20 
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%       twelfth  finding,  found,  in  effect,  that  no  such  promise  was 
made. 

3.  The  mere  fact  that  Wells,  on  the  day  of  the  failure, 
June  16, 1883,  gave  to  the  National  Bank  of  America  cer- 
tain collaterals  to  an  indebtedness  upon  which  he  was  per- 
sonally liable,  and  that  that  bank  thereafter  voluntarily 
signed  the  consent  to  settle,  and  settled  for  fifty  cents  on 
the  dollar,  as  found  in  the  thirteenth  finding,  furnishes  no 
ground  for  invalidating  the  settlement  and  discharge  in 
question. 

4.  By  the  ninth,  fourteenth,  nineteenth,  and  twentieth  find- 
ings, the  court,  among  other  things,  found,  in  effect,  that  the 
receiver,  Bensley,  made  no  false  or  fraudulent  statements  or 
representations  in  respect  to  the  assets  or  liabilities  or  the 
financial  condition  of  said  firm  or  of  said  Wells;  that  no 
fraud  was  used  in  the  procurement  of  the  signatures  of  the 
plaintiff  to  the  composition  agreement;  that  there  was  no 
fraud  in  the  procurement  from  the  plaintiff  of  the  contract 
of  settlement  and  release,  dated  August  25, 1883;  that  Wells 
was  not  guilty  of  any  fraud  which,  it  is  claimed,  invalidated 
the  composition ;  that  the  debt  upon  which  this  action  was 
brought  was  fully  and  fairly  compromised  and  released  by 
the  composition  of  July  2,  1883,  and  the  contract  of  release 
of  August  25, 1883,  signed  by  the  plaintiff.  Certainly,  as  in- 
dicated, the  statements  made  by  Bensley  to  the  Board  of 
Trade  were,  in  the  main,  general  and  not  specific,  and,  from 
his  known  limited  acquaintance  with  the  affairs  of  the  firm, 
must  have  been  made  and  understood  as  a  mere  estimate  or 
opinion, —  especially  as  he  had  premised  his  statements  with 
observations  to  the  effect  that  he  found  the  affairs  of  the 
firm  in  great  confusion;  that,  as  close  as  might  then  be  esti- 
mated, he  found  things  so  and  so ;  that  the  country  accounts 
were  not  yet  frilly  ascertained,  but  were  assumed  to  be  so 
and  so;  and  other  expressions.    Mosher  v.  JPosty  89  Wis.  602. 

5.  Such  are  all  the  claims  of  fraud,  bearing  upon  the  va- 
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lidity  of  the  compromise  and  settlement,  submitted  to  or 
determined  by  the  trial  court  or  jury.  Nevertheless,  it  is* 
strenuously  contended  that  such  compromise  and  settlement 
should  be  declared  void  and  no  bar  to  this  action,  by  reason 
of  evidence  in  the  case  to  the  effect  that,  July  19, 1883,  Bens- 
ley,  as  receiver,  gave  a  check  payable  to  the  order  of  Flower, 
Remy  &  Gregory,  attorneys  for  George  C.  Eldridge  &  Co., 
for  $46,671.84,  being  one  half  of  the  indebtedness  due  them, 
and  the  same  was  placed  to  the  credit  of  such  attorneys  in 
the  First  National  Bank;  that  on  the  same  day  he  gave  an- 
other check  payable  to  the  order  of  Pool,  Kent  &  Co.  for 
$42,653.12,  being  one  half  of  the  indebtedness  due  them;  that 
five  or  six  days  afterwards,  Bensley,  as  such  receiver,  gave 
a  check,  payable  to  George  0.  Eldridge  &  Co.,  or  order,  for 
$3,500,  and  another  check  payable  to  Pool,  Kent  &  Co.  for 
$3,500;  that  "the  checks  representing  $3,500  each  were 
given  to  these  firms  in  payment  for  attorneys'  fees  which  they 
claimed-  to  have  incurred  in  the  attachment  suits  that  had 
been  commenced,  and  which  they  released  upon  condition;  " 
that  he  "  paid  the  $3,500  to  each  firm  because  "  he  "  thought 
it  was  just  and  equitable,  and  that  they  should  be  recom- 
pensed for  ike  expense  already  incurred,  and,  in  general,  to 
get  along  with  the  composition;"  that  he  paid  such  attor- 
neys' fees  on  his  own  judgment  and  not  by  the  authority  or 
direction  of  either  Wells  or  McGeoch.  It  will  be  observed 
that,  in  submitting  the  proposition  of  McGeoch,  Everingham 
&  Co.  to  the  Board  of  Trade,  July  2,  1883,  Bensley  stated: 
"  This  will  involve  the  necessity  of  the  dismissal  of  all  suits, 
attachments,  and  injunctions,  in  order  that  the  money  can 
be  raised  upon  the  property.  The  attachments  on  the  real 
estate  will  not  necessarily  have  to  be  released  until  we  are 
ready  to  exchange  the  papers  for  the  money."  And  the  writ- 
ten "  proposition  of  compromise  "  of  the  firm,  so  submitted 
and  signed  by  the  creditors,  was  expressly  "  in  full  settle- 
ment and  liquidation  of  all  unsecured  claims,  and  the  defi- 
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ciencies  upon  all  secured  claims  after  applying  the  margins 
and  collaterals  up  as  security  therefor."  Accordingly,  the 
plaintiff  received  100  cents  on  a  dollar  of  its  claims,  to  the 
amount  of  nearly  $450,000,  by  virtue  of  the  lard  it  held  as 
collateral.  But  it  is  contended  that  it  does  not  appear,  from 
competent  evidence,  that  the  $3,500  so  paid  in  each  of  the 
two  cases  mentioned,  was  received  by  the  attorneys  of  said 
firms,  respectively,  as  and  for  attorneys'  fees,  or  to  relieve 
any  of  the  property  of  McGeoch,  Everingham  &  Co.  from 
such  attachments;  but,  as  indicated,  the  plaintiff  proved 
that  it  was  paid  for  that  purpose,  and  there  is  no  evidence 
to  the  contrary,  nor  that  George  C.  Eldridge  &  Co.  or  P  ?ol, 
Kent  &  Co.  received  any  more  than  fifty  cents  on  the  dollar. 
Besides,  it  does  affirmatively  appear  that  the  attorneys  of 
George  C.  Eldridge  &  Co.  actually  received,  and  placed  to 
their  credit  in  the  bank,  the  whole  amount  intended  for 
their  client.  A  month  after  these  transactions,  as  we  have 
already  seen,  the  plaintiff,  with  full  knowledge  that  payment 
had  been  secured  in  full  to  the  Union  National  Bank,  ac- 
cepted payment  and  gave  the  discharge  in  accordance  with 
the  compromise,  and  thus,  in  the  most  emphatic  way,  con- 
doned the  supposed  fraud.  The  discharge  should  not  be  set 
aside  by  reason  of  the  payment  of  such  attorneys'  fees. 
Cleavdcmdv.  Richardson,  132  U.  S.  318;  Hanover  Nat  Bank 
v.  Blake,  142  N.  Y.  404;  Way  v.  Langley,  15  Ohio  St.  392. 

It  is  to  be  remembered  that  the  burden  of  proving  any 
and  all  fraudulent  preferences  was  upon  the  plaintiff;  that, 
if  it  relied  upon  those  transactions  or  either  of  them,  or  any 
other  transaction  not  named,  to  establish  such  preferences, 
fairness  required  that  it  should  have  apprised  the  defend- 
ants of  the  facts  upon  the  trial,  by  at  least  requesting  the 
court  to  submit  the  question  of  such  preference  to  the  jury, 
especially  as  the  plaintiffs  pleadings  fail  to  allege  any  fraud. 
For  this  court,  in  a  complicated  case  like  this,  to  review 
every  claim  of  fraudulent  preference,  though  not  specifically 
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presented  to  nor  determined  by  the  trial  court  or  jury, 
would  be  to  inaugurate  a  new  departure  in  practice,  which 
would  not  only  be  embarrassing  and  misleading  to  the 
bench  and  bar,  but  tend  to  defeat  the  ends  of  justice.  And 
certainly  such  practice  should  not  prevail,  where,  as  here, 
there  are  general  findings  of  the  trial  court,  covering  all 
similar  questions,  against  the  party  asking  for  such  review. 
This  court  has  frequently  held  that  the  failure  to  request 
the  submission  of  particular  questions  was  a  waiver  of  any 
objection  on  the  ground  of  such  failure.  Schultz  v.  C.9  M.  dk 
St.  P.  JR.  Co.  48  Wis.  375;  Hrouska  v.  Janice,  66  Wis.  252; 
Kenyon  v.  Kenyon,  72  Wis.  234;  Wright  v.  Mulvarwy,  78 
Wis.  89.  There  is  no  pretense  that  the  verdict  and  findings 
do  not  cover  all  the  material  controverted  and  issuable  facts; 
but  the  claim  is  to  the  effect  that,  although  the  jury  and 
court  found  there  was  no  fraudulent  preference  as  to  any  of 
the  specific  transactions  determined,  yet  there  were  other 
transactions  from  which  such  preference  might  have  been 
found  had  the  same  been  submitted  and  determined. 

6.  We  find  no  evidence  in  the  record  that  Wells  or  Mc- 
Geoch, before  or  at  the  time  of  the  settlement  and  dis- 
charge in  question,  had  any  knowledge  or  information  that 
Bensley,  or  the  committee,  or  anyone,  gave  or  agreed  or 
promised  to  give  any  more  than  fifty  cents  on  the  dollar  on 
any  unsecured  indebtedness  in  favor  of  creditors  represented 
upon  the  Board  of  Trade  of  the  city  of  Chicago ;  much  less, 
that  they  authorized  or  consented  to  such  preference.  But 
it  is  vigorously  contended  by  the  able  counsel  for  the  plaint- 
iff that  such  authority,  consent,  or  knowledge  is  unneces- 
sary in  order  to  avoid  the  settlement  and  discharge.  This 
is  put  upon  the  broad  ground  that  the  transaction  in  ques- 
tion was,  in  legal  contemplation,  a  composition  with  credit- 
ors, pure  and  simple.  If  such  was  the  true  nature  of  the 
transaction,  then  there  is  much  force  in  the  argument  of 
counsel  based  upon  such  assumption.    This  makes  it  neces- 
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sary  to  consider  what  is  meant  by  such  composition,  and 
the  elements  entering  into  the  same,  and  the  principle  upon 
which  such  composition  is  binding. 

A  composition  is  defined  to  be  "  an  agreement,  made  upon 
&  sufficient  consideration,  between  an  insolvent  or  embar- 
rassed debtor  and  his  creditors,  whereby  the  latter,  for  the 
sake  of  immediate  payment,  agree  to  accept  a  dividend  less 
than  the  whole  amount  of  their  claims,  to  be  distributed 
pro  rata  in  discharge  and  satisfaction  of  the  whole."  Black, 
Law  Diet  See  3  Am.  &  Eng.  Ency.  of  Law,  385.  It  is 
well  settled,  as  stated  by  counsel  for  the  plaintiff,  that  the 
payment  of  a  part  of  an  undisputed  liquidated  debt  does 
not  discharge  the  debt  altogether,  even  where  it  is  expressly 
received  in  satisfaction  of  it.  Otto  v.  Klauber,  23  Wis.  471 ; 
Lathrop  v.  Knapp,  27  Wis.  225;  Davenport  v.  First  Cong. 
Society,  33  Wis.  387,  391 ;  Lerdall  v.  Charter  Oak  L.  Ins.  Co. 
51  Wis.  429.  The  reason  for  this  rule  is  that  the  payment 
of  a  part  of  an  admitted  debt  which  the  debtor  is  bound  to 
pay  is  no  consideration  for  relinquishing  the  balance  of  the 
debt,  nor  can  it  be  a  satisfaction  to  such  creditor  for  the  whole 
debt.  Ibid.;  Bishop,  Insolvent  Debtors,  589,  §  480,  and  cases 
there  cited.  It  follows  that  there  can  be  no  binding  com- 
position of  such  a  debt  by  such  a  debtor  and  a  single  cred- 
itor. Such  is  declared  to  be  the  general  rule  by  the  author 
last  cited.  "An  apparent  exception  to. the  general  rule  of 
law  stated,"  says  the  same  learned  author,  "  is  found  in  the 
case  of  a  composition  by  a  debtor  with  several  or  all  of  his 
creditors,  by  which  they  agree  to  accept  less  than  their  en- 
tire demand.  Such  an  agreement,  if  entered  into  with  the 
debtor  by  a  number  of  creditors,  each  acting  on  the  faith  of 
the  engagement  of  the  others,  will  be  binding  upon  them;  for 
each,  in  that  case,  has  tfie  undertakings  of  the  rest  as  a  considr 
ercUionfor  his  awn  undertaking.79  Bishop,  Insolvent  Debtors, 
591,  §  481.  To  the  same  effect,  3  Am.  &  Eng.  Ency.  of  Law, 
386.     This  proposition  is  abundantly  supported  by  cases 
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there  cited.  Such  a  composition  in  such  a  case  may  be  bind- 
ing, even  though  resting  in  parol.  Metten  v.  Goldsmith,  47 
Wis.  573;  Good  v.  Cheesman,  2  Barn.  &  Adol.  328;  Boyd  v. 
Hind>  1  Hurl.  &  N.  947.  These  authorities  are  to  the  effect 
that  the  only  consideration  to  make  such  a  composition,  in 
such  a  case,  binding  upon  each  creditor,  is  the  undertaking 
of  the  other  compounding  creditors  to  give  up  a  part  of  their 
claim.  This  court  has  frequently  recognized  the  same  prin- 
ciple. Zathrop  v.  Knajyp,  27  Wis.  225 ;  Davenport  v.  First 
Cong.  Society,  33  Wis.  387;  Mellen  v.  Goldsmith,  47  Wis. 
573.  Since,  in  such  composition,  the  only  beneficial  consid- 
eration to  any  creditor  to  thus  agree  to  give  up  and  dis- 
charge a  portion  of  his  claim  is  a  corresponding  agreement 
on  the  part  of  the  other  creditors  to  give  up  and  discharge 
a  like  proportion  of  their  respective  claims,  it  follows  that 
any  secret  agreement  by  the  debtor  to  pay  some  of  such 
•creditors  more  than  others  is  a  fraud  upon  such  others, 
which  enters  into  and  forms  a  part  of  the  only  considera- 
tion upon  which  such  composition  is  based,  and  hence  nec- 
essarily avoids  the  same.  But  see  Hanover  Nat  Bank  v. 
Blake,  142  HT.  Y.  404;  &  C.  27  L.  K.  A.  33;  Way  v.  Langley, 
15  Ohio  St.  392;  Cleaveland  v.  Richardson,  132  U.  S.  318. 
While  it  is  true,  as  indicated,  that  a  debtor  cannot,  for 
want  of  consideration,  make  a  binding  composition  with  a 
single  creditor  of  an  undisputed  and  liquidated  debt,  yet  it 
does  not  follow  that  such  composition  must  necessarily  be 
made  with  all  the  creditors.  "  An  agreement,  entered  into 
between  a  debtor  and  any  number  of  his  creditors  less  than 
the  whole  number,  to  take  a  composition  for  their  debts,  is 
binding  upon  those  who  enter  into  the  agreement;  but  such 
an  agreement,  entered  into  between  a  debtor  and  a  single 
creditor,  is  void  for  want  of  consideration."  3  Am.  &  Eng. 
Ency.  of  Law,  389,  and  cases  there  cited.  "  It  seems  to  be 
fully  settled  by  the  authorities,"  says  Mr.  Bishop,  "  that  a 
composition  agreement  between  a  debtor  and  a  portion  of 
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his  creditors  is  valid  and  binding.  The  consideration  of  the 
relinquishment  of  a  part  of  their  claim  by  the  others  i§  suf- 
ficient to  make  the  promise  and  discharge  of  each  of  those 
who  join  obligatory."  Bishop,  Insolvent  Debtors,  594,  §  484, 
and  cases  there,  cited.  The  agreement  in  question,  therefore, 
even  if  we  assume  it  to  be  nothing  more  than  a  composition, 
was  not  void  merely  because  it  was  not  signed  by  all  the 
creditors.  The  proposition  was  only  addressed,  "  To  the 
Creditors  of  the  Firm  of  McGeoch,  Everingham  &  Co.,  Rep- 
resented upon  the  Board  of  Trade  of  the  City  of  Chicago," 
and  it  only  purports  to  be  an  agreement  between  such  of 
said  creditors  as  were  unsecured. 

7.  Before  determining  the  precise  nature  of  the  agree- 
ment, it  may  be  well  to  consider  what  additional  fact  or 
consideration  is  essential  to  convert  what  would  otherwise 
be  a  mere  composition,  as  indicated,  into  a  compromise,  set- 
tlement, or  accord  and  satisfaction.  These  terms  are  well 
understood  by  the  profession.  A  compromise  is  defined  to 
be:  "A  settlement  of  differences  by  mutual  concessions." 
Cent.  Diet.  "A  mutual  yielding  of  opposing  claims;  the 
surrender  of  some  right  or  claimed  right  in  consideration 
of  a  like  surrender  of  some  counterclaim."  Anderson,  Law 
Diet.  The  dispute  or  opposing  claims  may  arise  from  some 
uncertainty  in  regard  to  the  facts  or  the  law  and  the  facts 
together.  Black,  Law  Diet.  A  settlement  may  be  made 
in  the  same  way;  and,  even  where  there  is  no  dispute  or 
controversy,  as  by  accounting  together  and  striking  a  bal- 
ance, or  agreeing  upon  the  amount  to  be  paid  upon  an  un- 
liquidated claim.  Ihid.  "Accord  and  satisfaction  is  the 
substitution  of  another  agreement  between  the  parties  in 
satisfaction  of  the  former  one,  and  an  execution  of  the  lat- 
ter agreement,"  and  "  forms  a  complete  bar  to  any  further 
action  on  the  original  claim."  1  Am.  &  Eng.  Enoy.  of  Law, 
94.  A  settlement  by  the  parties  of  their  mutual  accounts 
or  dealings  is  conclusive,  unless  impeached  for  mutual  mis- 
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take  or  the  fraud  of  one  of  the  parties;  and  proof  of  such 
mistake  or  fraud  must  be  clear  and  convincing.  Martin  v. 
Bechmth,  4  Wis.  219 ;  Wilson  v.  Rwnhd,  38  Wis.  532 ;  Elavber 
v.  Wright,  52  Wis.  313;  Hoyt  v.  McLaughlin,  52  Wis.  280; 
Case  v.  Fish,  58  Wis.  108;  Hawley  v.  ffarran,  79  Wis.  381. 
"  An  adjustment  and  compromise  of  a  bona  fide  controversy 
as  to  matters  which  are  fairly  the  subject  of  debate  be- 
tween the  parties  at  the  time  of  such  compromise,  each 
party  acting  with  full  knowledge  of  the  facts,  and  no  ele- 
ment of  fraud  or  of  serious  or  injurious  mistake  inter- 
vening, will  always  be  upheld  by  the  courts."  Kercheval  v. 
Doty,  31  Wis.  476;  Van  Trott  v.  Wiese,  36  Wis.  439;  Zim- 
mer  v.  Becker,  66  Wis.  527;  Woodford  v.  Marshall,  72  Wis. 
132;  Hennessy  v.  Bacon,  137  U.  S.  78. 

In  Kercheval  v.  Doty,  supra,  Dixon,  C.  J.,  on  page  487, 
quotes  approvingly  from  standard  authors,  to  the  effect  that 
a  compromise  of  a  doubtful  right  will  not  be  opened  or  re- 
scinded, even  when  unequal  or  harsh  in  its  operation,  nor 
where  the  only  consideration  for  the  relinquishment  of  a 
valid  claim  on  the  one  side  is  the  abandonment  of  an  invalid 
claim  on  the  other  side;  that  "if  it  were  necessary, in  order 
to  sustain  an  adjustment  of  conflicting  claims,  to  determine 
their  relative  validity  and  value,  no  compromise  would  be 
possible,  and  the  uncertainty,  delay,  and  scandal  would  be 
incurred  which  such  arrangements  are  usually  designed  to 
avoid ; "  that  "  compromises  are  to  be  favored,  irrespectively 
of  the  nature  of  the  controversy  compromised;  and  that 
they  cannot  be  set  aside  because  the  event  shows  all  the 
gain  to  have  been  on  one  side  and  all  the  sacrifice  on  the 
other,  if  the  parties  have  acted  in  good  faith  and  with  a 
belief  of  the  actual  existence  of  the  rights  which  they  have 
respectively  waived  or  abandoned.  Hence,  when  a  compro- 
mise has  been  fairly  effected,  its  validity  will  be  independent 
of  the  merits  of  the  controversy  on  which  it  is  founded,  and 
it  cannot  be  reopened  for  the  purpose  or  with  the  effect  of 
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reviving  the  dispute  which  it  was  meant  to  terminate."  A 
compromise  of  a  doubtful  claim  is  a  good  consideration  for 
a  promise  to  pay  money,  and  it  is  no  answer  to  an  action 
brought  updh  such  promise  to  show  that  the  claim  was  in- 
valid. Grhwold  v.  Wright,  61  Wis.  197,  and  cases  there 
cited;  Hewett  v.  Currier,  63  Wis.  394;  Saxton  v.  McNair, 
71  Wis.  459;  Eennessy  v.  Bacon,  137  U.  S.  78.  "The  pay- 
ment of  a  less  sum  than  the  demand  is  a  satisfaction  when 
the  debt  is  unliquidated."  Bishop,  Insolvent  Debtors,  590, 
§  480,  and  numerous  cases  there  cited.  "  An  agreement  by 
a  creditor  with  a  third  person  to  accept  from  him  less  than 
the  demand  against  the  debtor  in  satisfaction  of  it  is  valid 
and  may  be  enforced,"  and  "  so  the  acceptance  of  a  note  of 
a  third  person  for  a  less  sum  than  the  debt  due,  in  full  pay- 
ment, is  a  bar  to  an  action  to  recover  any  portion  of  the 
debt  beyond  the  sum  secured  by  the  note."  Ibid.  See, 
also,  Brooks  v.  White,  2  Met.  283 ;  Guild  v.  Btttler,  127  Mass. 
386;  Clark  v.  Abbott,  53  Minn.  88. 

It  may  be  said,  in  a  general  way,  that  where  there  is  some 
new  or  independent  consideration,  or  the  creditor  receives 
some  additional  benefit  or  legal  possibility  of  benefit  or  ad- 
vantage to  which  he  would  not  have  been  entitled  except 
for  the  new  agreement,  then  the  acceptance  of  a  lesser  sum 
in  full  payment  of  an  admitted,  liquidated  debt  will  operate 
as  an  accord  and  satisfaction ;  and  hence,  in  the  absence  of 
fraud  or  mutual  mistake,  the  same  is  conclusive  upon  the 
parties.  Bishop,  Insolvent  Debtors,  591,  §  480 ;  Jaffray  v. 
Davie,  124  N.  Y.  164;  Allison  v.  Abendroth,  108  N.  Y.  472. 
In  this  last  case,  Andrews,  J.,  in  effect  said  that,  when  the 
debtor  enters  into  a  new  agreement  with  the  creditor  to  do 
something  which  he  was  not  bound  to  do  by  the  Original  con- 
tract, the  new  agreement  is  a  good  accord  and  satisfaction 
if  so  agreed;  and  hence  that  the  acceptance  of  the  sole  lia- 
bility of  one  of  two  joint  debtors  or  copartners  in  satisfac- 
tion of  the  joint  or  partnership  debt  is  binding  upon  the 
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parties.  So  it  seems  that  where  the  mode  or  time  of  part 
payment  is  different  from  that  provided  for  in  the  original 
contract,  whereby  a  new  benefit  is  or  may  be  conferred  or 
a  burden  imposed,  a  new  consideration  arises  out  of  the 
transaction,  which  gives  validity  to  the  agreement  of  the 
creditor.  Boss  v.  flail,  26  Conn.  392;  Jaffray  v.  Davis,  124 
N.  T.  169;  Schweider  v.  Lang,  29  Minn.  254;  Boyd  v.  Moats, 
75  Iowa,  151;  Jaffray  v.  Crane,  50  Wis.  349. 

8.  The  case  at  bar  is  complicated,  but  we  are  constrained 
to  hold  that  the  transaction  in  question  was  something  more 
than  a  mere  composition  among  creditors,  and  that  it  was, 
in  legal  effect,  a  compromise,  settlement,  and  accord  and 
satisfaction,  within  the  principles  stated,  especially  so  far  as 
Wells  and  Peter  McGeoch  are  concerned.  As  already  indi- 
cated, the  immense  indebtedness  of  McGeoch,  Everingham 
«fe  Co.  was  largely  incurred  by  the  attempt  of  Wells  and 
Peter  McGeoch,  through  them,  to  corner  the  Chicago  mar- 
ket in  lard,  and  only  failed  for  want  of  funds.  This  is,  in 
•effect,  found  by  the  trial  court.  The  jury  found  that,  at  the 
time  of  discounting  the  notes  in  suit,  the  plaintiff  knew  that 
McGeoch,  Everingham  &  Co.  were  so  engaged  in  attempting 
to  corner  the  Chicago  lard  market,  but  did  not  know  that 
the  loan  made  was  needed  and  procured  by  them  for  that 
purpose.  The  illegality  of  such  attempt  to  corner  the  mar- 
ket seems  to  be  conceded,  and  in  the  records  of  this  court 
in  one  case  was  fully  demonstrated.  WMs  v.  McGeoch,  71 
Wis.  196.  Such  want  of  knowledge  on  the  part  of  the  plaint- 
iff seems  to  have  been  regarded  as  essential  to  bar  the  de- 
fense of  illegality  upon  the  merits.  To  support  the  compro- 
mise, settlement,  or  accord  and  satisfaction, — whatever  it 
may  be  called, —  it  was  only  essential  that  there  was  ground 
for  claiming  in  good  faith  that  the  transaction  was  illegal ; 
not  that  it  was  in  fact  illegal.  The  proposition  was  sub- 
mitted to  the  creditors  as  a  compromise  and  settlement, 
and  the  creditors  were  at  the  same  time  told  by  Bensley 
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that,  if  they  failed  to  accept  the  proposition  of  Wells  and 
McGeoch  to  compromise  and  settle  upon  their  contributing 
$450,000,  then,  in  his  judgment,  they  would  never  realize  as 
much,  and  that  the  matter  would  "  only  terminate  after  long, 
vexatious,  and  fruitless  litigation."  Such  statement  mani- 
festly referred  to  the  validity  of  the  claims  of  the  respective 
creditors  so  represented  on  the  Board  of  Trade.  Of  course, 
such  creditors  must  have  had  some  knowledge  or  belief  as 
to  the  validity  of  their  respective  claims  and  hence  the  ad- 
visability of  agreeing  to  such  compromise.  Since  the  valid- 
ity of  such  claims  was  at  least  questionable,  it  constituted  a 
good  consideration  for  the  accord  and  satisfaction  or  settle- 
ment. 

There  are  other  phases  of  this  case  which,  of  themselves, 
constitute  such  consideration.  The  compromise  agreed  to 
contemplated  the  doing  of  something  by  Wells  smd  Peter  Mc- 
Geoch which  they  were  not  bound  to  do  by  the  original 
contract,  and  hence  the  new  agreement,  when  executed,  con- 
stituted a  binding  accord  and  satisfaction,  under  the  author- 
ities cited.  True,  McGeoch  was  a  member  of  the  firm  of 
McGeoch,  Everingham  &  Co.,  the  ostensible  principal  debt- 
ors as  to  all  liabilities  covered  by  the  compromise;  but  there 
is  no  pretense  that  Wells  was  a  member  of  that  firm  or  that 
he  had  any  connection  with  them  other  than  as  indicated. 
He,  manifestly,  occupied  the  position  of  a  third  party  to  the 
transaction,  and  so  did  McGeoch,  in  the  sense  that  a  member 
of  a  firm  does  when  he  uses  his  own  money  or  property  by 
way  of  accord  and  satisfaction  of  his  firm's  debts.  True, 
Wells  and  McGeoch  were,  in  one  form  or  another,  personally 
liable  to  the  amount  of  several  hundred  thousand  dollars 
(including  the  plaintiff's  claims)  of  the  indebtedness  of  Mc- 
Geoch, Everingham  &  Co.  covered  by  the  compromise;  but 
it  is  also  true  that  such  compromise  covered  other  debts  of 
that  firm  to  the  amount  of  nearly  $400,000  for  which  Mc- 
Geoch was  only  liable  as  a  member  of  that  firm,  and  for 
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which  Wells  was  not  liable  in  any  way.  Thus,  it  appears 
that  more  than  one  quarter  of  the  $450,000  which  Wells  and 
Peter  McGeoch  personally  contributed  in  equal  amounts  to 
effect  that  compromise  was  intended  to  be  used,  and  was 
used,  in  settling  claims  for  which  McGeoch  was  only  liable 
as  a  member  of  the  firm  of  McGeoch,  Everingham  &  Co. 
and  for  which  Wells  was  not  liable  at  all.  Certainly,  a  com- 
promise thus  induced  and  secured  should  not  be  regarded 
void  as  against  Wells  and  Peter  McGeoch,  who  furnished 
most  of  the  money  to  effect  the  same,  and  in  the  absence  of 
any  fraud  or  deceit  on  the  part  of  either  of  them,  and  es- 
pecially in  a  suit  commenced  nearly  five  years  after  the  com- 
promise. 

9.  The  written  proposition,  acceptance,  and  discharge  must 
be  taken  together  in  considering  the  true  nature  of  the  trans- 
action. The  proposition  was  for  a  "  compromise,  to  be  re- 
ceived by  each  creditor  in  full  settlement  and  liquidation  of 
all  unsecured  claims,"  owned  by  those  represented  upon  the 
Board  of  Trade  in  Chicago.  The  amount  of  each  claim  was 
to  be  "settled  and  adjusted"  by  the  receiver  or  arbitrators. 
The  acceptance  in  writing  of  such  proposition  was  on  the 
same  paper  and  immediately  below  the  same,  and  was  signed 
by  the  plaintiff  and  other  creditors,  and  recited  that  they, 
as  "creditors  of  the  firm  of  McGeoch, Everingham  &  Co.,  in 
consideration  of  the  prompt  settlement  above  proposed,  and 
to  avoid  litigation,  hereby  [thereby]  accept  the  above  settle- 
ment as  aforesaid."  The  discharge  signed  by  the  plaintiff 
acknowledges  the  receipt  of  $25,916.97  "  as  a  full  compro- 
mise and  adjustment  of  the  validity,  and  in  final  settlement, 
satisfaction,  and  discharge,  of  all  claims  and  demands  of  the 
.undersigned  against  said  firm  and  individuals."  These  same 
writings  have  once  been  construed  by  this  court  in  harmony 
with  the  construction  now  put  upon  them.  Ball  v.  McGeoch, 
81  Wis.  172, 173.  We  must  hold  that  they  constitute  some- 
thing more  than  a  mere  agreement  among  oreditors  to  ac- 


Digitized  by  VjOOQIC 


318  SUPREME  OOUET  OF  WISCONSIN.  [92 

Continental  National  Bank  of  Chicago  va  McGeoch  and  others. 

cept  fifty  per  cent,  of  their  respective  admitted  and  liqui- 
dated claims,  and  that  they  are  just  what  they  purport  to 
be;  and  upon  this  record  they  must  be  regarded  as  conclu- 
sive evidence  of  a  compromise,  settlement,  and  accord  and 
satisfaction. 

10.  There  is  another  feature  of  this  case  calling  for  brief 
consideration.  The  plaintiff  disposed  of  the  lard  held  by  it 
as  collateral,  and  stated  to  the  receiver  that  the  net  proceeds 
thereof  were  $448,166.06.  The  compromise  and  settlement 
were  for  the  balance,  after  applying  such  net  proceeds.  The 
jury  found  that  the  plaintiff  did  not  dispose  of  the  lard  in 
good  faith,  nor  in  the  exercise  of  ordinary  care,  and  that 
in  consequence  thereof  considerably  less  was  realized  upon 
such  collaterals;  and  the  court  found  that,  if  the  plaintiff 
had  disposed  of  the  lard  in  good  faith  and  in  the  exercise  of 
ordinary  care,  it  would  have  realized  enough  to  have  fully 
paid  all  of  its  claims.  Whatever  may  be  the  merits  or  de- 
merits of  such  findings,  we  are  clearly  of  the  opinion  that 
the  time  and  manner  of  disposing  of  such  collaterals  and  the 
amount  of  the  net  proceeds  realized  thereon  were  covered 
by  and  included  in  the  settlement,  and  the  same  is  binding 
upon  the  defendants. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Winslow  and  Pinney,  JJ.,  dissent. 

As  to  accord  and  satisfaction  by  part  payment,  see  note  to  Fuller  v. 
Kemp  (138  N.  T.  281) in  20  L.  R.  A.  785.— Rep. 
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Peakson,  Respondent,  vs.  Neeves  and  wife,  imp.,  Appellants.  J  H7 
January  t8- -February  18, 1896. 

Foreclosure  of  mortgage:  Pleading:  Striking  out  sham  answer. 

1.  In  an  action  to  foreclose  a  mortgage,  an  alleged  payment  by  plaint- 

iff of  taxes  and  insurance  which  the  mortgagor  had  covenanted 
but  failed  to  pay  is  not  presumptively  within  the  knowledge  of 
subsequent  purchasers  or  incumbrancers,  and  their  answer  deny- 
ing  all  knowledge  or  information  thereof  sufficient  to  form  a  be- 
lief raises  a  material  issue. 

2.  A  properly  verified  answer  putting  in  issue  material  allegations  of 

the  complaint  cannot  be  stricken  out  as  sham. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

This  action  was  for  the  foreclosure  of  a  mortgage  by 
which  it  was  covenanted,  among  other  things,  in  substance, 
that  the  mortgagor,  Kirchhoff,  should  pay  annually  all  taxes 
assessed  on  the  mortgaged  premises  ten  days  before  the 
annual  tax  sale,  and  should  keep  the  buildings  thereon  in- 
sured against  loss  or  damage  by  fire,  in  the  sum  of  $5,000, 
in  some  solvent,  incorporated  insurance  company.  For  his 
failure  to  keep  these  covenants,  and  upon  proper  allegations 
in  that  behalf,  a  claim  was  made  that  the  sum  of  $22.50  for 
insurance  and  $239.36  for  taxes,  paid  by  the  plaintiff,  should 
be  included  in  the  judgment,  in  addition  to  the  amount  of 
the  mortgage  debt.  The  defendant  William  B.  Nteves  and 
Alice  S.y  his  wife,  were  made  defendants  under  an  allegation 
that  they  had,  or  claimed  to  have,  some  interest  in  or  lien  upon 
the  mortgaged  premises,  which  had  accrued  subsequent  to 
the  lien  of  the  mortgage;  and  they  answered,  admitting  this 
allegation,  and  alleging  that,  as  to  the  truth  of  the  other 
allegations  of  the  complaint,  they  had  no  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief,  and  that  they 
therefore  denied  the  same.  This  answer  was  duly  verified, 
and,  upon  affidavits  supporting  the  allegations  of  the  corn- 
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plaint,  the  plaintiff  moved  the  court  to  strike  out  such  an- 
swer as  sham;  and  the  court  made  an  order  granting  the 
motion,  from  which  the  defendants  Neeves  and  wife  appealed. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Lmdley  Collins. 

For  the  respondent  there  was  a  brief  by  Eoyt  db  Ogdeny 
and  oral  argument  by  L.  M.  Ogden. 

Pinney,  J.  The  allegations  upon  which  the  claim  for  the 
moneys  paid  by  the  plaintiff  for  taxes  and  insurance  was 
founded  were  not  presumptively  within  the  knowledge  of 
the  defendants  as  subsequent  purchasers  or  incumbrancers; 
and  they  might  properly  deny  all  knowledge  or  information 
in  respect  thereto  sufficient  to  form  a  belief.  Such  a  denial, 
under  these  circumstances,  formed  a  material  issue  for  trial. 
Davis  v.  Zouky  30  Wis.  308.  -  And,  as  the  answer  was  prop- 
erly verified,  it  could  not  be  stricken  out  as  sham.  The  case 
of  PJUter  v.  Wells,  ante,  p.  171,  upon  this  point,  is  conclu- 
sive. 

By  the  Court. —  The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  for  further  proceedings  according  to 
law. 


96    450 

jjgjjll         Fox  and  another,  Respondents,  vs.  Williams,  Appellant 

January  tB  —  February  18, 1896. 

(1)  Cloud  upon  title:  Statutory  remedy:  Instrument  void  on  its  face. 
(2)  Tender:  Title  to  money  paid  into  court. 

1  Independently  of  statute,  equity  wiU  not  interfere  to  set  aside,  as  a 
cloud  upon  title,  an  instrument  which  is  void  upon  its  face;  but 
the  remedy  given  by  sec.  3186,  R  S.,  as  amended  by  ch,  88,  Laws 
of  1893,  extends  to  every  setting  up  of  a  claim  such  as  is  liable  to 
be  used  by  the  party  asserting  it  for  an  improper  purpose,  to  the 
injury  of  the  owner  of  the  land. 
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2.  A  tender,  by  the  plaintiff  in  an  action  to  have  a  contract  for  the 
sale  of  land  canceled  as  a  cloud  upon  the  title,  of  the  amount  paid 
by  defendant  on  such  contract,  and  payment  of  the  money  into 
court,  are  a  conclusive  admission  that  said  amount  is  dne  to  the 
defendant,  even  though  such  tender  was  not  essential  to  plaintiff's 
right  to  relief;  and  hence  the  money  belongs  absolutely  to  the  de- 
fendant, whatever  may  be  the  fate  of  the  action. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  J.  0.  Ltowig,  Judge.  Affirmed  in  jpari; 
reversed  in  part. 

This  action  is  in  the  nature  of  an  action  quia  timet  against 
a  party  setting  up  a  claim  to  the  title  of  land.  The  com- 
plaint shows  that  on  December  3, 1892,  the  plaintiffs  gave 
the  defendant  a  writing,  of  which  the  following  is  a  copy  : 
"Keceived  of  William  M.  Williams  one  hundred  dollars 
^($100),  to  close  bargain  on  twenty-five  (25)  acres  of  Bedessen 
farm,  at  ten  thousand  dollars  ($10,000).  0.  H.  Lewis,  per 
Mrs.  C.  H.  Lewis."  It  farther  shows  that  the  plaintiffs  are 
the  owners  of  the  legal  title  and  in  possession  of  the  lands 
mentioned  in  the  writing;  that  they  have  tendered  to  the ■< 
•defendant  a  conveyance  of  the  premises  intended,  and  also 
the  sum  of  $100  (which  was  deposited  with  the  clerk),  and 
demanded  performance  by  the  defendant  u'pon  his  part ;  that 
the  defendant  refuses  to  perform  on  his  part,  but  still  claims 
and  gives  out  that  he  has  a  good  and  valid  claim,  by  virtue 
of  the  writing,  to  the  lands  mentioned  in  it.  Judgment  is 
demanded  declaring  the  writing  to  be  null  and  void  and  that 
it  be  delivered  up  and  canceled. 

A  demurrer  to  the  complaint,  ore  tenus^  was  overruled. 
There  was  a  trial  on  the  merits,  which  resulted  in  a  judg- 
ment for  the  plaintiffs,  and  the  plaintiffs  were  allowed  to 
withdraw  their  tender.  From  this  judgment  the  appeal  is 
taken. 

J.  M.  Clarke,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Winkler,  Flcm* 
Vol.  02  — 21 
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ders,  Smith,  Bottum  dk  Vilas,  attorneys,  and  Miller,  Noyes, 
Miller  &  WM,  of  counsel,  and  oral  argument  by  K  P. 
Vilas. 

Newman,  J.  It  seems  to  be  conceded,  as  seems  evidently 
the  fact,  that  the  writing  set  out  in  the  complaint  is  void 
and  does  not  amount  to  a  contract,  and  so  is  not,  even  ap- 
parently, a  cloud  upon  the  plaintiffs'  title.  So,  independ- 
ently of  the  statute  (K.  S.  sec.  3186;  Laws  of  1893,  ch.  88), 
the  complaint  fails  to  state  a  cause  of  action  entitling  the 
plaintiffs  to  relief  of  the  character  asked;  for  there  are  many 
cases  in  this  court  which  hold  that  equity  will  not  interfere 
to  set  aside,  as  a  cloud  upon  title,  an  instrument  which  upon 
its  face  appears  to  be  void.  Moore  v.  Cord,  14  Wis.  213 ; 
Pier  v.  Fond  du  Lao,  38  Wis.  470;  Cornish  v.  Frees,  74  Wis. 
490;  S.  L.  Sheldon  Co.  v.  Mayers,  81  Wis.  627;  Brown  v. 
Cohn,  88  Wis.  627. 

These  cases  seem  to  have  been  decided  with  reference  to 
the  rules  governing  the  general  jurisdiction  of  courts  of 
equity  in  actions  quia  timet,  and  with  little  reference  to  the 
enlargement  of  that  jurisdiction  which  has  been  effected  by 
the  statute.  But  the  court  has  in  other  cases  recognized  the 
effect  of  the  statute  in  enlarging  that  jurisdiction,  although* 
it  has  in  no  case  defined  the  limits  of  the  statutory  action. 
In  Clark  v.  Drake,  3  Pin.  228,  the  court  say,  of  the  statute : 
"  It  was  intended  to  give  a  person  in  possession  of  land  the 
power  to  institute  a  suit  in  equity,  in  a  case  proper  for  the 
consideration  of  such  a  court,  against  any  person  setting  up 
a  cjaim  to  the  land,  to  settle  the  question  of  title,  although 
no  attempt  should  be  made  to  disturb  his  possession."  In 
Hart  v.  Smith,  44  Wis.  213,  on  page  220,  the  court  say: 
u  This  section  enlarges  the  power  of  the  court  to  grant  re- 
lief in  cases  of  claim  to  real  estate,  which,  by  the  settled 
rules  of  a  court  of  equity,  do  not  constitute  a  cloud  upon 
the  title."    In  Pier  v.  Fond  du  Zoo,  38  Wis.  470,  on  page 
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480,  the  court  say  that  the  legislature  "  intended  to  pro- 
vide an  easy  remedy  in  a  class  of  cases  which  are  not 
within  the  general  equity  jurisdiction  of  the  court.  The 
statute,  in  terms,  gives  the  action  to  a  person  who  has 
the  possession  and  legal  title  to  land,  against  any  other 
person  setting  up  a  claim  thereto.  We  have  already  seen 
that  those  conditions  alone  are  not  sufficient  to  maintain  an 
action  quia  timet  independently  of  the  statute,  but  that  there 
must  exist  an  apparent  incumbrance  upon  the  land."  In 
Maxon  v.  Ayers,  28  Wis.  612,  a  certificate  of  sale  of  the 
plaintiff's  land,  under  a  judgment  and  execution  against  an- 
other party,  although  not  apparently  a  valid  claim  against 
the  land,  was  held  to  be  such  a  "  setting  up  of  claim  thereto'' 
as  would  sustain  an  action  under  the  statute.  The  court 
say  (page  615):  "While  that  certificate  of  sale  exists,  it  nec- 
essarily tends  to  throw  some  doubt  upon  the  plaintiff's  title. 
Besides,  the  mere  fact  that  a  deed  may  be  issued  upon  this 
certificate,  which  is  capable  of  being  used  as  a  means  of  vex- 
atious litigation,  will  prevent  the  sale  of  the  property  for 
its  full  value;  and  in  this  way  the  plaintiff  may  be  most 
seriously  prejudiced  while  it  remains  in  an  uncanceled  state. 
Moreover,  the  conduct  of  the  defendant  is  utterly  inexpli- 
cable if  he  does  not  claim  some  right  under  it  to  the  plaint- 
iff's land.  Why  has  he  taken  that  certificate,  and  why  does 
he  continue  to  hold  it,  unless  he  supposes  that  it  gives  him 
some  interest  in  the  property,  or  unless  he  intends  to  use  it 
for  some  vexatious  and  improper  purpose?"  The  remarks 
of  the  court,  in  that  case,  are  pertinent  and  appropriate  in 
this  case.  Why  does  the  defendant,  while  refusing  to  per- 
form on  his  part,  continue  to  hold  the  writing  and  to  claim 
an  interest  by  reason  of  it?  The  case  is  hardly  distinguish- 
able from  Maxon  v.  Ayers,  either  in  legal  principle  or  the 
apparent  character  of  the  unlawful  purpose. 

So,  it  is  seen  that  this  court  has  frequently  recognized,  if  it 
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has  not  always  observed,  the  extension,  by  the  statute,  of 
the  power  of  a  court  of  equity  to  the  cancellation,  in  a 
proper  case,  of  instruments  which  were  not,  even  apparently, 
a  cloud  upon  the  title,  but  which  were  capable  of  being  used 
to  affect  the  title  injuriously;  and,  while  the  scope  of  the 
statutory  remedy  has  never  been  f ally  defined,  it  is  evident 
that  the  statute  is  of  the  class  denominated  "  remedial,"  and 
is  to  be  construed  liberally,  so  as  to  include  all  cases  which 
are  fairly  within  the  meaning  of  its  words.  No  doubt  the 
claim  which  the  defendant  sets  up,  while  not,  in  a  technical, 
sense,  a  cloud  upon  the  title,  is  nevertheless  capable  of  being 
used  to  throw  a  very  real  cloud,  in  the  popular  sense,  upon 
the  title  of  the  owner.  This  is  what  was  intended  by  the 
following  passage  in  Maxon  v.  Ayer8>  supra:  "  Doubtless 
the  words,  *  setting  up  a  claim,'  refer  to  some  assertion  of 
rights  or  interest  in  real  estate  the  effect  of  which  is  neces- 
sarily to  throw  a  cloud  over  the  title  and  which  claim  is 
liable  to  be  used  by  the  party  asserting  it  for  an  improper 
purpose  to  the  injury  of  the  real-estate  owner."  So,  it  seems 
plain  that  the  statutory  remedy  is  not  limited  to  cases  where 
the  claim  set  up  is  valid  on  its  face,  but  is  extended  to  every 
setting  up  of  a  claim  such  as  is  liable  to  be  used  by  the 
party  asserting  it  for  an  improper  purpose,  to  the  injury  of 
the  owner  of  the  land. 

The  defendant  paid  $100  on  the  alleged  contract.  The 
plaintiffs  tendered  that  sum,  with  interest,  for  rescission  of 
the  contract,  and  kept  their  tender  good  by  paying  the 
money  into  court.  By  the  judgment  this  money  is  given  to 
the  plaintiffs.  This  is  error,  for  the  tender  and  payment 
into  court,  for  the  tenderee,  of  the  money  tendered,  is  a  con- 
clusive admission  that  the  amount  so  paid  in  is  due  to  the 
tenderee;  and,  hence,  that  money  belongs  absolutely  to  him, 
whatever  may  be  the  fate  of  the  action.  Schnur  v.  Hiekr 
cox,  45  Wis.  200;  25  Am.  &  Eng.  Ency.  of  Law,  943,  and 
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cases  oited  in  note  1.  The  fact  that  the  tender  was  not  es- 
sential to  the  plaintiffs'  right  to  relief  does  not  make  the 
case  an  exception  from  the  rule. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed,  except  as  to  that  part  which 
disposes  of  the  tender,  and  as  to  that  it  is  reversed.  The 
cause  is  remanded  with  directions  to  modify  the  judgment 
in  accordance  with  this  opinion.  Neither  party  is  to  have 
costs,  but  the  respondents  are  to  pay  the  the  clerk's  costs. 


93    325 
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Clokus  and  others,  Respondents,  vs.  Hollisteb  Mining  Com- 
pany and  others,  imp.,  Appellants. 

January  28 —February  18, 1896* 

Corporations:  Stockholders'  liability  for  debts  due  laborers. 

Under  sec.  1769,  R  S.,  providing  for  personal  liability  of  stockholders; 
to  an  amount  equal  to  their  stock,  "  for  all  debts  "  due  to  clerks, 
servants,  and  laborers  for  services  performed  for  the  corporation, 
it  is  immaterial  whether  the  services  were  performed  in  this  state 
or  elsewhere. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county :  J.  0.  Ludwig,  Judge.    Affirmed. 

Plaintiffs  brought  this  action,  under  sec.  1769,  B.  S.,  to  en- 
force an  alleged  liability  of  the  stockholders  of  the  defend- 
ant Hollister  Mining  Company,  a  Wisconsin  corporation, 
for  debts  due  its  laborers.  The  complaint  does  not  show 
whether  the  claims  to  enforce  which  this  action  was  brought 
accrued  for  labor  performed  in  this  state;  but  otherwise,  by 
appropriate  allegations,  a  good  cause  of  action  under  the 
statute,  it  is  conceded,  is  stated.  Defendants  Hollister  Min- 
ing Company,  William  H.  Morris,  George  P.  Miller,  and 
Benjamin  K.  Miller  interposed  a  general  demurrer  to  the 
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complaint,  which  was  overruled  by  the  court,  and  from  an 
order  entered  in  accordance  with  such  ruling  this  appeal 
was  taken. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Edwin  8.  Mack. 

For  the  respondents  there  was  a  brief  by  Timlin  &  Glicks- 
man}  and  oral  argument  by  itT.  Glicksman. 

Mabshaix,  J.  Sec.  1769,  R.  S.,  under  which  this  action  is 
brought,  reads  as  follows:  " The  stockholders  of  every  cor- 
poration, other  than  railroad  corporations,  shall  be  person- 
ally liable  to  an  amount  equal  to  the  stock  owned  by  them 
respectively  in  such  corporation,  for  all  debts  which  may  be 
due  and  owing  to  its  clerks,  servants  and  laborers  for  serv- 
ices performed  for  such  corporation,  but  not  exceeding  six 
months'  service  in  any  one  case."  The  sole  question  pre- 
sented on  this  appeal  is  whether,  under  the  statute,  it  is  nec- 
essary to  allege  that  the  indebtedness  accrued  for  labor 
performed  in  the  state  of  "Wisconsin.  It  is  contended  on 
the  part  of  appellants  that  the  statute  was  intended  only 
to  protect  laborers  for  work  done  for  corporations  in  this 
state;  that  persons  who  perform  labor  in  another  state, 
though  for  a  "Wisconsin  corporation,  cannot  come  here,  to 
the  home  of  the  corporation,  and  invoke  the  benefit  of  the 
statute;  therefore,  in  order  to  make  out  a  complete  statu- 
tory cause  of  action,  the  complaint  must  show  that  the  work 
was  performed  in  this  state. 

We  fail  to  see  anything  in  the  language  of  the  statute  to 
warrant  appellants'  contention.  The  words  are  plain,  their 
meaning  unmistakable.  Therefore  no  resort  can  be  had  to 
the  rules  for  judicial  construction,  for,  "  where  the  words  of 
the  law  express  clearly  the  sense  and  intent,  we  must  hold 
to  that."  Smith,  Stat.  &  Const.  Law,  §  478;  Mundt  v.  8.  & 
F.  du  L.  R.  Go.  31  Wis.  451;  Gilbert  v.  Dvtouit,  91  Wis. 
666.    "  The  stockholders  of  every  corporation,  other  than 


Digitized  by  CjOOQIC 


Wis.]  JANUARY  TERM,  1896.  327 

Clokus  and  others  vs.  Hollister  Mining  Co.  and  others. 

railroad  corporations,  shall  be  personally  liable  to  an  amount 
equal  to  the  stock  owned  by  them  respectively  in  such 
corporation,  for  all  debts  which  may  be  due  and  owing 
to  its  clerks,  servants  and  laborers  for  services  performed 
for  such  corporation,"  etc.,  are  the  words  of  the  statute.  If 
the  intention  of  the  legislature  was  to  restrict  its  operation 
to  work  performed  in  this  state,  such  intention  could  have 
been  made  plain  by  saying  so.  For  the  court  to  construe 
the  statute  as  if  the  words  "  in  this  state  "  formed  a  part  of 
it,  restricting  the  otherwise  general  application  of  the  words 
u  all  debts,"  would  be  judicial  legislation,  and  not  judicial 
construction. 

As  has  been  held  by  this  court,  the  statute  under  con- 
sideration should  be  liberally  construed  in  favor  of  laborers. 
Mundt  v.  S.  &  F.  du  Z.  R.  Co.  31  Wis.  451;  Day  v.  Vinson, 
78  Wis.  198.  It  was  obviously  enacted  for  their  benefit,  and 
should  not  be  restricted  in  its  operation  by  strict  rules  of 
construction,  even  if  it  were  open  to  judicial  interpretation, 
which  it  is  not,  by  reason  of  the  plain  and  unmistakable 
meaning  of  the  language  used.  All  laborers,  without  refer- 
ence to  the  place  where  the  labor  is  performed,  have  a  right 
to  share  equally  with  laborers  who  perform  work  in  this 
state,  in  the  benefits  of  the  statute.  The  action,  when 
brought,  is  to  be  instituted  and  prosecuted  for  the  benefit  of 
all,  without  discrimination  in  respect  to  the  place  where  the 
labor  is  performed.  Day  v.  Vinson,  78  Wis.  198;  Day  v. 
Buckingham,  87  Wis.  215. 

By  the  Cowrt. —  The  order  of  the  superior  court  overruling 
the  appellants9  demurrer  is  affirmed,  and  the  cause  is  re- 
manded for  further  proceedings  according  to  law. 
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Oawkxb  and  others,  Executors,  Respondents,  vs.  Seamans,. 

Appellant. 

January  28— February  18, 1896. 

False  representations:  Sale:  Evidence:  Court  and  jury. 

In  an  action  upon  a  note  given  in  part  payment  for  a  trade  paper,, 
where  there  was  a  counterclaim  alleging  that  the  purchase  of 
the  paper  was  induced  by  false  representations  as  to  its  value,, 
evidence  tending  to  prove  that  the  payee  had  admitted  that  he 
made  such  representations  to  defendant  and  thereby  induced  him 
to  make  the  purchase,  and  that  such  representations  were  false  in 
several  particulars,  was  sufficient  to  take  the  case  to  the  jury. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  E.  N.  Austin,  Judge.    Reversed. 

Action  upon  a  promissory  note.  The  opinion  states  the- 
facts. 

Geo.  E.  Sutherland,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Eoyt  dk  Ogdenr 
and  oral  argument  by  L.  If.  Ogden. 

Cassodat,  0.  J.  It  appears  from  the  record  that  October 
28,  1891,  the  defendant  gave  to  the  testator  of  the  plaint- 
iffs a  promissory  note  bearing  date  on  that  day,  for  $500,. 
due  July  1, 1894,  and  interest  thereafter,  in  part  payment 
of  the  purchase  price  of  what  was  known  as  the  "  United 
States  Miller  and  Milling  Engineer,"  a  trade  paper,  which 
had  been  published  in  Milwaukee  by  such  testator;  and  the 
plaintiffs  brought  this  suit  upon  that  note  to  recover  the  " 
amount  thereof.  The  defendant  answered,  and  admitted 
the  making  of  the  note,  and  alleged,  by  way  of  defense 
and  setoff  or  counterclaim,  that  such  purchase  was  made- 
upon  the  express  representations  made  by  said  testator  to* 
induce  the  purchase,  to  the  effect  that  the  said  u  United 
States  Miller  and  Milling  Engineer  "  had  an  actual  circulation. 
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of  at  least  1,000  honafide^ymg  subscribers,  who  were  regu- 
larly paying  therefor  a  sum  exceeding  $1,000  annually,  and 
that  it  also  had  a  large  amount  of  actual,  live,  paying  ad- 
vertisements, inserted  in  such  paper  by  actual, lona  ^^pay- 
ing  advertisers,  who  were  then  patrons  of  such  paper,  and 
who  were  then  paying  therefor  a  sum  exceeding  $2,500  an- 
nually ;  that  the  defendant  relied  upon  such  representations 
and  purchased  said  property  upon  the  strength  thereof; 
that  such  representations  were  in  fact  false,  to  the  damage 
of  the  defendant;  and  that  such  damages  be  adjudged  to 
be  a  setoff  and  counterclaim  to  the  amount  of  the  note. 
The  plaintiffs  replied  to  the  counterclaim.  At  the  close  of 
the  trial  the  court  directed  a  verdict  in  favor  of  the  plaint- 
iffs for  $524.25 ;  and  from  the  judgment  entered  thereon 
the  defendant  brings  this  appeal. 

There  was  evidence  on  the  part  of  the  defendant  tending 
to  prove  that  the  testator  had  admitted  that  he  made  such 
representations  to  the  defendant  and  thereby  induced  him 
to  make  such  purchase,  and  that  such  representations  were 
false  in  several  particulars.  The  evidence  in  the  case  was 
sufficient  to  take  the  case  to  the  jury;  and  hence  it  was 
error  to  direct  a  verdict  in  favor  of  the  plaintiffs.  As  there 
must  be  a  new  trial,  it  is  unnecessary  to  say  more. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 
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Oiwell  va  Milwaukee  Street  B.  Co. 

©lweli^  Administrator,  Respondent,  vs.  Milwaukee  Street 
Railway  Company,  Appellant. 

.  January  £9  —  February  18, 1896. 

<1,  2)  Evidence:  Record  of  coroner's  inquest:  Reversal  of  Judgment 
(8)  Instructions  to  jury:  "  Ordinary  care."  (4)  Verdict:  Separation 
of  jury. 

(L  Whether  the  record  of  a  coroner's  inquest  upon  the  body  of  a  per- 
son accidentally  killed  is  admissible  in  an  action  to  recover  dam- 
ages for  such  killing,  not  determined.] 

"2.  A  judgment  will  not  be  reversed  for  the  rejection  of  evidence  un- 
less it  affirmatively  appears  that  such  evidence  would  have  had 
some  bearing  on  the  controversy. 

&  A  charge  to  the  jury  defining  ordinary  care  as  "such  care  as  the 
great  majority  of  men  would  use  in  like  or  similar  circumstances," 
was  not  erroneous. 

-4.  Where  the  jury,  after  answering  a  part  of  the  questions  submitted 
for  a  special  verdict,  thought  that  it  thereby  became  unnecessary 
to  answer  the  others,  and  thereupon,  as  the  court  had  directed, 
sealed  the  verdict  and  separated  and  on  the  following  morning 
brought  the  verdict  into  court,  it  was  not  error  to  send  them  out 
again  to  answer  the  other  questions,  it  not  being  claimed  that 
their  action  was  dishonest  or  that  any  of  them  were  subject  to 
any  improper  influence  during  their  separation,  and  not  being 
shown  that  there  was  any  opportunity  for  the  exercise  of  such 
influence. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwig,  Judge.    Affirmed. 

The  plaintiffs  intestate,  a  boy  two  years  and  seven 
months  of  age,  was  on  the  4th  day  of  May,  1894,  run  over 
and  killed  by  one  of  the  defendant's  electric  street  cars,  on 
one  of  the  public  streets  of  the  city  of  Milwaukee;  and  this 
action  is  brought,  under  the  statute,  for  the  benefit  of  the 
parents  of  the  deceased,  claiming  that  such  death  was  caused 
by  the  negligence  of  defendant's  employees.  The  defendant 
denies  negligence  on  its  part,  and  alleges  contributory  neg- 
ligence on  the  part  of  the  boy  and  of  his  father  and  mother. 
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The  case  was  submitted  to  the  jury  upon  a  special  verdict, 
-and,  as  the  jury  were  charged  just  before  adjournment,  they 
were  told  that,  if  they  found  a  verdict  during  the  night, 
they  might  seal  the  same  and  bring  it  into  court  at  10  o'clock 
A.  M.  on  the  following  day.  It  appears  by  the  record  that 
at  9  o'clock  in  the  evening  the  jury  arrived  at  a  verdict,  as 
they  supposed,  and  sealed  it,  separated,  and  came  into  court 
on  the  following  morning,  and  presented  it  to  the  court  in 
the  following  form: 

"  (1)  Did  Ralph  Rice  come  to  his  death  by  one  of  the  de- 
fendant's cars  running  over  him  on  Clinton  street,  in  this 
city,  on  May  4^  1894?  Answer  (by  court).  Tes.  (2)  Was 
the  motorman  of  defendant's  car  guilty  of  a  want  of  ordi- 
nary care,  which  proximately  caused  the  injury?  A.  Tes. 
(3)  Was  Joseph  Rice  the  custodian  of  the  child  at  the  time 

of  the  accident?    A.  .    (4)  If  you  answer  the  third 

question  in  the  affirmative,  was  said  Joseph  Rice  guilty  of 
a  want  of  ordinary  care,  which  contributed  proximately  to 

the  injury?    A.  .    (5)  Was  the  mother  of  Ralph  Rice 

guilty  of  a  want  of  ordinary  care,  which  contributed  to  the 

injury  ?    A.  .    (6)  If  the  court  is  of  the  opinion  that 

plaintiff  should  recover,  at  what  sum  do  you  assess  his  dam- 
ages?   A.  $1,500." 

At  this  time  the  plaintiff  was  present  in  court,  with  his 
attorney;  but  the  defendant's  attorneys  were  not  present, 
although  an  attorney  employed  as  clerk  in  their  office  was 
present  to  hear  the  verdict,  but  without  authority  to  repre- 
sent his  firm  in  the  matter.  Upon  looking  at  the  verdict 
the  presiding  judge  returned  it  to  the  jury,  and  directed 
them  to  retire  and  answer  the  remaining  questions  which 
they  had  left  unanswered.  Thereupon  they  retired  again, 
and  soon  returned  with  a  complete  verdict;  having  answered 
the  third  question  "  Yes,"  and  the  fourth  and  fifth  questions 
"  No."  This  verdict  was  received  and  entered  in  the  usual 
manner.    A  motion  for  a  new  trial  was  made,  based  in  part 
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upon  the  ground  that  the  answers  to  the  third,  fourth,  and 
fifth  questions  were  void  cm  account  of  the  separation  of  the- 
jury.  The  motion  was  overruled,  and  judgment  for  the 
plaintiff  rendered  on  the  verdict,  from  which  defendant  ap~ 


For  the  appellant  there  was  a  brief  by  Miller,  Noyes  & 
Hitter,  and  oral  argument  by  Geo.  27".  Wahl.  They  con- 
tended, inter  alia,  that  the  record  of  a  coroner's  inquest  is. 
admissible  in  evidence  in  any  proceeding,  purely  as  such 
and  independent  of  any  other  rule  of  admissibility.  1 
Starkie,  Ev.  (6th  Am.  ed.),  *260;  1  Greenl.  Ev.  §§  543,  556; 
Best,  Ev.  §§  219,  593;  E.  S.  ch.  200;  U.  S.  L.  Ins.  Co.  v. 
Voeke,  129  111.  557,  566;  People  v.  Devine,  44  Cal.  452,  458; 
Burridge  v.  Earl  of  Sussex,  2  Ld.  Raym.  1292 ;  Rex  v.  Har- 
rison, 12  How.  St.  Tr.  825;  Sergeson  v.  Sealey,  2  Atk.  412; 
Zeighton  v.  Leighton,  1  Strange,  308;  Rex  v.  FristoeU,  3- 
Term,  713;  Prince  of  Wales  Asso.  Co.  v.  Palmer,  25  Beav. 
605.  Similarly  the  records  of  inquisitions  regarding  lunacy 
are  always  admissible  in  evidence.  Favlder  v.  Silk,  3  Campb. 
126;  Sergeson  v.  Sealey,  2  Atk.  412.  Likewise  inquests  of 
office.  Stokes  v.  Dawes,  4  Mason,  268.  The  court  erred  in 
sending  out  the  jury  for  the  purpose  of  answering  the  third, 
fourth,  and  fifth  questions,  after  it  had  dispersed  the  even- 
ing before.  Thompson  &  M.  Juries,  §  336,  and  cases  there 
cited;  2  Thomp.  Trials,  §  2552;  SuUiff  v.  Gilbert,  8  Ohio, 
405;  Blesch  v.  C.  &  N.  W.  R.  Co.  48  Wis.  196;  Blake  v. 
Blossom,  15  Me.  394;  Farrell  v.  Bennesy,  21  Wis.  632; 
Douglass  v.  Tousey,  2  Wend.  352. 

For  the  respondent  there  was  a  brief  signed  by  Lawrence 
A.  Olwell,  in  pro.  per.,  and  Frank  M.  Hoyt,  of  counsel,  and  oral 
argument  by  Mr.  Olwell.  They  argued,  among  other  things, 
that  the  record  of  the  coroner's  inquest  is  not  competent 
evidence.  The  plaintiff  was  not  a  party  to  the  proceedings, 
before  the  coroner,  was  not  present,  and  had  no  opportunity 
to  examine  or  cross-examine  any  of  the  witnesses  who  ap- 
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peared  and  gave  testimony.  The  record  of  the  coroner  was 
offered  generally.  It  may  have  contained  matter  which, 
under  no  construction  of  the  law  of  evidence,  would  be  rele- 
vant, material,  or  competent.  The  coroner  was  the  solo 
judge  of  the  admissibility  of  testimony  offered  or  admitted 
in  the  proceedings  before  him.  The  right  of  an  interested 
party  to  cross-examine  was  wholly  within  the  discretion  of 
the  coroner.  The  law  did  not  oblige  him  to  reduce  the  tes- 
timony to  writing.  Sec.  4872,  R.  S.  There  was  no  proof 
that  the  record  offered  contained  all  the  evidence  taken  at 
the  inquest.  Such  a  record  is  inadmissible.  Cook  v.  N.  Y. 
C.  R.  Co.  5  Lans.  401;  State  v.  Row,  81  Iowa,  138;  White- 
hurst  v.  Coram.  79  Va.  556;  Jackson  v.  Critty,  16  Colo.  103. 
The  jury  may,  at  any  time  before  they  are  discharged,  alter 
their  verdict  in  any  manner  they  desire,  or  the  court  has  the 
power  and  it  is  its  duty,  if  upon  opening  the  verdict  it  be 
found  inconsistent  or  incomplete  or  to  contain  error  in  any 
particular,  to  send  the  jury  out  to  rectify  it.  This  may  be 
done  regardless  of  whether  there  has,  prior  to  such  action 
on  the  part  of  either  court  or  jury,  been  a  separation  of  the 
jury.  State  ex  rel.  White  Oak  Springs  v.  Clementson,  69  Wis. 
628;  High  v.  Johnson,  28  id.  72;  Fick  v.  Mulholland,  48  id. 
413, 419;  Urtanek  v.  C,  M.  &  St.  P.  R.  Co.  47  id.  59;  War- 
ner v.  IT.  Y  C.  R.  Co.  52  N.  T.  437,  440;  28  Am.  &  Eng. 
Ency.  of  Law,  411,  note  1  and  cases  cited;  Pehlmanv.  State, 
115  Ind.  131;  Scott  v.  Chope,  33  Neb.  90;  Maclin  v.  Bloom, 
54  Miss.  365;  Vicksburg,  S.  <&  P.  R.  Co.  v.  Flmore,  46  La. 
Ann.  1236;  JLovdy  v.  Clarke,  45  Minn.  477;  Cleveland,  C, 
C.  <&  St.  L.  R.  Co.  v.  Monaghan,  140  111.  474;  Sanitary  Diet. 
v.  Cullerton,  147  id.  385 ;  Ft.  Wayne  v.  Ihernell,  13  Ind.  App. 
669;  Consolidated  Coal  Co.  v.  Maehl,  130  111.  551. 

Winslow,  J.    Three  questions  are  raised  by  the  appellant : 

1.  The  record  of  a  coroner's  inquest,  which  was  held  on 

the  body  of  the  child  three  days  after  the  accident,  was 
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offered  in  evidence  by  the  defendant,  and  excluded  by  the- 
court.  This  ruling  is  claimed  to  have  been  erroneous.  Upon 
what  principle  it  can  be  claimed  that  this  record  can  af- 
fect in  any  way  the  rights  of  private  parties,  who  were  not 
parties  to  the  proceeding,  is  not  quite  clear,  although  it 
must  be  admitted  that  there  are  authorities  to  that  effect* 
U.  S.  L.  Ins.  Co.  v.  Vocke,  129  111.  557,  and  cases  there  cited. 
"We  find  it  unnecessary  to  decide  the  question  here,  how- 
ever. If  admissible  at  all,  it  must  appear  affirmatively  that 
it  would  have  had  some  bearing  on  the  controversy,  in 
order  to  justify  reversal  of  the  judgment  on  account  of  it» 
rejection.  Error  must  be  affirmatively  shown.  There  i» 
no  suggestion  of  its  contents  preserved  in  the  bill  of  ex- 
ceptions, nor  is  there  any  offer  or  statement  as  to  what  fact 
was  found  by  it  which  would  have  any  bearing  on  the  pres- 
ent controversy.  It  may  be  that  the  inquest  resulted  simply 
in  a  finding  that  the  child  came  to  its  death  by  being  run 
over  by  the  car.  If  such  was  the  fact,  its  rejection  could 
not  be  erroneous,  because  that  fact  was  admitted.  Under 
these  circumstances  it  cannot  be  said  that  error  is  shown. 

2.  In  charging  the  jury  the  trial  judge  defined  ordinary 
care  as  "  such  care  as  the  great  majority  of  men  would  use 
under  like  or  similar  circumstances."  This  expression  is 
criticised  as  inaccurate,  and  it  is  said  that  ordinary  care  is 
"such  caution  and  prudence  as  the  great  majority  of  man- 
kind observe  in  their  own  business  and  concerns,  or,  rather, 
such  care  as  a  person  of  ordinary  prudence  would  exercise 
in  the  same  relation  and  under  similar  circumstances  and 
conditions."  This  seems  like  carrying  criticism  to  extreme 
lengths,  especially  in  view  of  the  fact  that  no  instruction  on 
the  subject  was  requested  by  the  appellant.  The  definition 
given  by  the  court  is  substantially  in  accord  with  the  decis- 
ions of  this  court.  Drehar  v.  FitcKburg,  22  Wis.  675 ;  Duthie 
v.  Washburn,  87  Wis.  231. 

3.  It  is  claimed  that  the  jury  could  not  be  sent  back  to 
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perfect  their  verdict  after  their  separation.  It  seems  that 
the  jury  thought  that,  after  answering  the  first  and  second 
questions  in  the  affirmative,  it  became  unnecessary  for  them 
to  answer  the  third,  fourth,  and  fifth  questions,  and  so  they 
sealed  their  verdict  and  separated.  It  is  not  claimed  that 
their  action  was  dishonest  or  that  there  was  any  ulterior 
purpose  in  it,  nor  is  it  claimed  that  any  of  the  jury  were 
subject  to  any  improper  influence  during  their  separation, 
nor  is  it  shown  that  there  was  any  chance  or  opportunity 
for  such  influenoe  to  be  exercised.  Under  these  circum- 
stances, we  think  it  was  competent  for  the  court,  in  its  dis- 
cretion, to  send  them  out  to  perfect  their  verdict.  High  v. 
Johnson,  28  Wis.  72;  Douglass  v.  Tousey,  2  "Wend.  352; 
Warner  v.  N.  Y.  C.  R.  Go.  52  N.  T.  437;  JUaclm  v.  Bloom, 
54  Miss.  365;  Lovdy  v.  ClarJce,  45  Minn.  477;  Consolidated 
Coal  Co.  v.  Maehly  130  111.  551.  If  Ht  were  shown  in  such  a 
case  that  there  had  been  any  improper  conduct  on  the  part 
of  any  of  the  jury  during  their  separation,  or  should  facts 
be  shown  which  would  raise  a  well-founded  suspicion  thereof, 
it  would  doubtless  be  the  duty  of  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial;  but,  as  before  remarked,  no 
such  showing  is  made  in  the  present  case. 
By  the  Court. — Judgment  affirmed. 


Kinne,  Respondent,  vs.  Michigan  Mutual  Life  Insubanob    w  sal 
Company,  Appellant. 

January  29 — February  18, 1896. 

Life  insurance:  Surrender  value  of  policy:  Note  given  for  premium. 

Settlement  of  the  third  annual  premium  upon  a  life  insurance  policy 
by  the  giving  of  a  note  which  was  never  paid  did  not  entitle  the 
insured  to  demand  the  cash  surrender  value  of  the  policy,  where 
it  was  provided  therein  that  the  company  would  pay  a  specified 
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cash  value  after  the  expiration  of  the  third  or  any  subsequent 
year  for  which  the  premium  had  been  paid;  that  settlement  of 
any  premium  by  note  should  not  be  deemed  a  payment,  but  only 
an  extension  of  the  time  for  payment  thereof:  and  that  if  pre- 
miums were  not  paid  as  provided  therein  the  policy  should  cease 
and  determine,  excepting  only  that  after  three  or  more  annual 
premiums  had  been  paid  it  might  be  surrendered  for  its  cash  value, 
as  stipulated. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  R.  N.  Austin,  Judge.     Reversed. 

This  was  an  action  upon  a  policy  of  insurance  for  $2,500, 
issued  by  the  defendant  to  the  plaintiff  upon  his  lifej  upon 
the  endowment  plan,  by  which  it  was  provided,  in  substance, 
among  other  things,  that  on  the  surrender  of  the  policy 
duly  receipted  by  the  insured  and  beneficiaries,  within  three 
months  "after  the  expiration  of  the  third  or  any  subsequent 
y ear jfor  which  premium  has  been  paid"  the  company  would 
pay  the  cash  value  therein  specified,  which  in  the  present 
case,  at  the  end  of  the  third  year,  was  $194.40.  The  annual 
premium  for  the  first  and  second  years,  it  is  admitted,  was 
paid,  and  the  plaintiff  claims  that  on  the  30th  of  March, 
1893,  he  paid  the  premium  due  that  day  for  the  third  year, 
up  to  March  30, 1894,  and  received  a  renewal  receipt.  This 
alleged  payment  was  by  the  note  of  the  insured  for  the 
amount  of  the  premium,  $115.22,  dated  March  30,  1893,  pay- 
able sixty  days  after  date;  and,  not  having  been  paid  at 
maturity,  it  was  renewed,  but  remained  in  the  hands  of  the 
company  unpaid,  and  was  tendered  to  the  plaintiff  at  the 
trial.  It  was  alleged,  and  evidence  was  given  to  show,  that 
after  the  end  of  the  third  year  the  plaintiff  offered  to  sur- 
render the  policy  duly  receipted,  and  demanded  payment  of 
the  cash  surrender  value,  which  was  refused.  It  was  denied 
that  the  third  annual  premium  had  ever  been  paid,  and  this 
■was  the  real  question  in  issue. 

The  renewal  receipt  for  the  third  premium  was  to  the  ef- 
fect that  the  annual  premium  due  March  30, 1893,  had  been 
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received  on  the  policy,  "continuing  the  same  in  force  until 
12  o'clock  noon  of  the  30th  day  of  March,  1894,  .  .  .  pro- 
vided, that  if  any  note  or  other  obligation  has  been  given 
for  such  premium  or  any  part  thereof,  and  the  same  or 
any  renewal  thereof  shall  not  be  fully  paid  when  due, 
then  for  any  loss  occurring  during  such  nonpayment  the 
•company  shall  not  be  liable,  but  the  whole  amount  of  the 
premium  included  in  such  note  or  other  obligation  shall 
be  considered  as  earned,  and  the  company  may  collect  the 
same."  The  policy  contained  a  provision  to  the  same  ef- 
fect, and  that  "  if  the  first  or  any  subsequent  premium  on 
the  policy  shall  be  settled  wholly  or  in  part  by  note  or  other 
obligation,  whether  of  the  beneficiary,  the  insured,  or  any 
third  party,  such  settlement  shall  not  be  deemed  a  payment, 
but  only  an  extension  of  the  time  for  such  payment  of  pre- 
mium;" and,  further,  that,  "if  the  premiums  are  not  paid 
as  provided  herein,  then,  in  every  such  case,  the  company 
shall  not  be  liable  for  the  payment  of  the  sum  insured,  and 
the  policy  shall  cease  and  determine,  excepting  only  that, 
after  three  or  more  annual  premiums  have  been  paid  upon 
this  policy,  it  may  be  surrendered  for  its  cash  value,  in  ac- 
cordance with  the  agreement  expressed  and  indorsed  hereon, 
or  it  will  be  valid  as  a  paid-up,  non-participating  policy,  pay- 
able as  herein  provided,  for  as  many  twentieth  parts  of  the 
whole  amount  payable  at  the  end  of  the  period  for  which 
the  policy  is  issued  as  there  have  been  complete  annual  pre- 
miums paid,"  which  in  the  present  case  would  have  been 
$375,  payable  March  30, 1911,  had  the  plaintiff  actually  paid 
three  complete  annual  premiums.  The  insured  stipulated  in 
his  application  that  "  neglect  to  pay  the  premium  on  or  be- 
fore the  day  it  becomes  due  shall  violate  the  policy  and  for- 
feit the  payment  made  thereon,  except  as  provided  in  the  . 
policy." 

The  court  was  requested  to  direct  a  verdict  for  the  de- 
fendant, but  the  request  was  refused;  and  a  motion  to  set 
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aside  the  verdict  for  the  amount  claimed  and  interest,  and 
for  a  new  trial,  on  the  ground  that  the  verdict  was  contrary 
to  the  law  and  evidence,  was  denied.  From  a  judgment 
against  the  defendant  on  the  verdict,  it  appealed. 

For  the  appellant  there  was  a  brief  by  Van  Valkenburg  & 
Kershaw^  and  oral  argument  by  W.  J.  Kershaw. 

H.  K.  Curtis^  for  the  respondent. 

Pinney,  J.  The  note  given  by  the  plaintiff  for  the  third 
annual  premium  would  not  operate  as  payment  in  the  ab- 
sence of  an  express  agreement  to  that  effect.  Paine  v. 
Voorhees,  26  Wis.  522;  Avltman  &  Co.  v.  Jett,  42  Wis.  488. 
By  the  express  terms  of  the  policy,  the  payment  of  the  third 
annual  premium  was  a  condition  precedent  to  the  plaintiff's 
right  to  recover  the  surrender  value  of  the  policy  at  the  end 
of  the  third  year.  There  is  no  claim  that  this  condition 
was  ever  performed,  unless  the  giving  of  the  plaintiff's  note 
for  the  third  premium,  and  its  subsequent  renewal  by  a  sec- 
ond note,  operated  as  payment.  The  renewal  note  was  past 
due  and  unpaid  in  the  hands  of  the  defendant  when  the 
plaintiff  tendered  the  surrender  of  his  policy  and  demanded 
payment  of  its  surrender  value,  and  this  note  has  never  been 
paid.  The  provisions  of  the  policy  on  this  subject  are  too 
clear  and  explicit  to  admit  of  any  doubt  as  to  their  effect, 
and  are  conclusive  against  the  plaintiff's  contention  of  pay- 
ment of  the  third  annual  premium  by  his  note.  They  were 
evidently  framed  to  exclude  any  possible  inference  of  pay- 
ment from  the  mere  giving  of  a  note  of  the  insured  in  set- 
tlement of  the  annual  premiums.  In  the  language  of  the 
policy,  the  premium  was  "settled  by  note; "  but  "such  set- 
tlement shall  not  be  deemed  a  payment,  but  only  an  exten- 
.  sion  of  the  time  for  such  payment;"  and  it  is  stipulated  in 
the  plaintiffs  application  for  a  policy  that  "  neglect  to  pay 
the  premium  on  or  before  the  day  it  becomes  due  shall  violate 
the  policy.  .  .  ."  While  the  renewal  receipt  continued  the 
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policy  until  March  30, 1894,  this  renewal  was  subject  to  the 
conditions  expressed  therein  and  in  the  policy  itself,  that,  if 
the  note  given  for  it  was  not  paid  when  due,  "  then  for  any 
loss  occurring  during  such  nonpayment "  the  company  shall 
not  he  liable,  and  that,  "  if  the  premiums  are  not  paid  as 
provided  herein,  then,  in  every  such  case,  .  .  •  this  pol- 
icy shall  oease  and  determine,  excepting  only  that,  after 
three  or  more  annual  premiums  have  been  paid  upon  the 
policy,"  it  may  be  surrendered  for  its  cash  value,  as  stipu- 
lated. The  condition  precedent  to  a  lawful  demand  for  the 
surrender  value  of  the  policy  had  not  been  performed,  and 
the  plaintiff  was  in  no  condition  to  claim  or  recover  the  sur- 
render value.    He  had  no  cause  of  action. 

"We  were  referred  to  the  cases  of  Mich.  Mut.  L.  Ins.  Co. 
v.  BaweSj  42  Mich.  19,  and  Tabor  v.  Mich.  Mut.  L.  Ins.  Co. 
44  Mich.  324,  as  sustaining  the  plaintiff's  contention  that,  by 
giving  his  note  for  the  third  annual  premium,  he  had  paid 
it  and  was  entitled  to  recover.  It  is  sufficient  to  say  of 
these  cases  that  it  does  not  appear  that  the  policies  there 
under  consideration  contained  a  condition  precedent,  such  as 
or  similar  to  the  one  before  us;  nor  do  they  declare,  as  this 
one  does  in  substance,  that  a  settlement  by  note  "  shall  not 
be  deemed  payment,  but  only  an  extension  of  the  time  for 
such  payment  of  premium." 

The  court  erred  in  refusing  to  direct  a  verdict  for  the  de- 
fendant. 

By  the  Court. —  The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
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»  ^       O'Bbien,  by  guardian  ad  litem,  Appellant,  vs.  Chicago  & 
g  2?  Northwestern  Railway  Company,  Respondent. 

92    3401 

08  j»  January  £9  —  February  18, 1896. 

92    340 

03  215         Vouri  and  jury:  Credibility  of  vritnesses:  Preponderance  of  evidence: 

Direction  of  verdict 

1.  The  question  of  the  credibility  of  witnesses  and  the  question  on 

which  side  the  evidence  preponderates  are  always,  in  the  first  in- 
stance, for  the  jury;  and  the  fact  that  the  trial  judge  believes 
that,  if  a  verdict  should  be  found  for  plaintiff,  it  ought  to  be  set 
aside  as  against  the  weight  of  the  evidence,  does  not  justify  him 
in  directing  a  verdict  for  defendant 

2.  So  held,  in  a  case  where  plaintiff's  own  testimony,  if  believed,  was 

sufficient  to  support  a  verdict  in  his  favor,  but  was  uncorroborated 
and  was  contradicted  by  other  witnesses,  and  it  appeared  that  he 
had  at  various  times  made  statements  directly  contrary  to  his  tes- 
timony, and  he  admitted  on  the  trial  that  some  of  the  material 
statements  so  made  were  intentionally  false. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  R.  N.  Austin,  Judge.    Reversed, 

The  plaintiff  was  a  brakeraan  in  the  employ  of  the  de- 
fendant. His  particular  work  at  the  time  of  the  accident 
was  in  the  defendant's  yard  in  Milwaukee,  switching  cars. 
The  particular  ground  of  defendant's  liability,  as  alleged  in 
the  complaint,  is  the  failure  of  fellow  switchmen  to  obey 
the  plaintiffs  signals.  The  plaintiff  went  between  two 
freight  cars  for  the  purpose  of  coupling  them  together.  He 
claims  that  he  gave  the  proper  signal  at  the  proper  time  for 
the  train  to  stop,  which  was  disregarded,  and  the  train 
backed  down  upon  him  while  he  was  trying  to  disengage  a 
pin  which  had  become  fast  and  to  make  the  coupling,  and 
crushed  his  arm  between  the  cars  and  disabled  it.  His  tes- 
timony was  sufficient,  if  believed,  to  support  a  verdict  in  his 
favor.  But  he  was  not  corroborated  in  any  material  point. 
He  was  shown  to  have  made  statements  of  material  facts 
directly  contrary  to  his  testimony,  and  acknowledged  that 
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some  of  those  statements  were  intentionally  false.  More- 
over, he  was  contradicted  on  material  points  by  the  testi- 
mony of  his  fellow  workmen. 

After  the  testimony  of  both  sides  was  in,  the  trial  court 
directed  a  verdict  for  the  defendant,  stating  its  reasons  as 
follows:  "The  motion  to  direct  a  verdict  in  favor  of  the 
defendant  is  granted  —  first,  upon  the  ground  that  the  bur- 
den of  proof  is  upon  the  plaintiff  to  satisfy  the  court,  by  a 
fair  preponderance  of  the  evidence,  that  he  is  entitled  to  re- 
cover upon  his  cause  of  action;  second,  upon  the  ground 
that  there  is  such  a  want  of  preponderance  of  evidence  as 
would  justify  the  court,  in  the  exercise  of  its  sound  discre- 
tion, to  grant  a  new  trial,  if  a  verdict  were  rendered  for  the 
plaintiff,  on  the  ground  that  the  verdict  would  be  against 
the  weight  of  evidence,  in  accordance  with  the  decision 
made  in  the  case  of  McCoy  v.  Milwaukee  St.  It.  Co.  82  Wis. 
215,  it  appearing  to  the  court  that  the  only  testimony  on  the 
part  of  the  plaintiff  is  that  of  the  plaintiff  himself,  and  it  is 
not  corroborated  by  any  other  witness,  and  that  he  has  at 
various  times  made  statements  directly  contrary  to  his  state- 
ments made  under  oath  on  the  trial,  and  that  he  himself 
admitted,  on  the  trial,  that  some  of  the  material  statements 
so  made  by  him  were  false,  and  that  he  made  such  false 
statements  intentionally.  This  being  the  case,  the  court 
ought,  following  the  decisions  of  other  courts,  to  direct  a 
verdict  in  favor  of  the  defendant,  because,  if  a  verdict  were 
rendered  against  the  evidence,  it  would  be  contrary  to  the 
weight  of  evidence,  and  the  court  would  grant  a  new  trial." 

From  a  judgment  on  this  verdict  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  signed  by  Timlin  cfe 
Gliclc&rrian,  attorneys,  and  K  A.  Conway,  of  counsel,  and 
oral  argument  by  Nathan  Glichsman.  They  argued,  among 
other  things,  that  to  justify  the  court  in  taking  a  case  from 
the  jury  the  question  must  be  wholly  one  of  law,  not  de- 
pending on  controverted  facts,  nor  upon  what  facts  the  tes- 
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timony  establishes,  nor  upon  the  credibility  of  witnesses, 
nor  upon  what  inferences  or  conclusions  ought  to  be  drawn 
from  the  testimony.  Valin  v.  M.  dk  N.  B.  Co.  82  Wis.  1,  5, 
6;  Tharesm  v.  La  Crosse  City  B.  Co.  87  id.  597,  605;  Ben- 
ham  v.  Purdy,  48  id.  99,  101;  Cutler  v.  Ilurlbut,  29  id.  152; 
Zanghof  v.  M.  &  P.  du  C.  R.  Co.  19  id.  489,  497;  Hill  v. 
Fond  du  Lac,  56  id.  242,  246;  Nelson  v.  C,  M.  dk  St.  P.  B. 
Co.  60  id.  320,  324;  Ewen  v.  C  dk  N.  W.  B.  Co.  38  id.  613, 
628;  Townley  v.  C,  M.  &  St.  P.  B.  Co.  53  id.  626,  632; 
Kenworthy  v.  Ironton,  41  id.  647,  651 ;  Johnson  v.  L.  S.  T. 
dk  T.  Co.  86  id.  64,  71;  Kaplcs  v.  Orth,  61  id.  531,  533;  IToye 
v.  C.  <6  JST.  W.  B.  Co.  62  id.  666,  671;  S.  C  67  id.  1,  14; 
Duame  v.  C.  dk  N.  W.  B.  Co.  72  id.  523,  534;  Stacy  v.  M.,  L. 
S.  dk  W.  B.  Co.  85  id.  225,  235;  Alford  v.  C,  M.  dk  St.  P.  B. 
Co.  86  id.  235,  236;  Adams  v.  C.  &  N.  W.  B.  Co.  89  id.  645, 
647;  Colder  v.  Crawley,  74  id.  157, 159;  Jones  v.  C  &  N.  W. 
B.  Co.  49  id.  352,  353;  Spensley  v.  Lancashire  Ins.  Co.  54  id. 
433,  439;  Johnston  v.  Hamburger,  13  id.  175,  177;  Winstan- 
ley  v.  C,  M.  dk  St.  P.  B.  Co.  72  id.  375,  387. 

For  the  respondent  there  was  a  brief  by  Winkler,  Fland- 
ers, Smith,  Bottum  &  Vilas,  and  oral  argument  by  F.  C. 
Winkler.  To  the  point  that  where  a  trial  judge,  upon  a  mo- 
tion to  direct  a  verdict,  can  see  that  he  would  feel  himself 
obliged  to  grant  a  motion  for  a  new  trial  upon  the  ground 
that  a  verdict,  if  rendered  for  the  plaintiff,  would  be  unsup- 
ported by  the  evidence,  he  ought,  in  the  interest  of  justice 
and  in  the  interest  of  litigants,  to  put  an  end  to  the  litiga- 
tion by  directing  a  verdict  for  the  defendant,  they  cited 
Dryden  v.  Britton,  19  Wis.  23;  Hogan  v.  Gushing,  49  id. 
169,  171;  Pleasants  v.  Fant,  22  Wall.  116;  Stuart  v.  Simp- 
son, 1  Wend.  376;  Stone  v.  Flower,  47  N.  T.  566;  Sherwood 
v.  Mercantile  M.  Ins.  Co.  5  Hun,  115;  Vanderford  v.  Foster, 
65  Cal.  49;  Mead  v.  Crane,  5  N.  J.  Law,  852;  Baldwin  v. 
Shannon,  43  id.  596;  Davis  v.  Maxwell,  12  Met.  286;  Meyer 
v.  Houck,  85  Iowa,  319;  Bailey,  Master's  Liability,  497. 
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Newman,  J.  The  question  of  the  credibility  of  witnesses 
and  testimony  is  always  for  the  }&ry.  So,  if  it  was  compe- 
tent, as  matter  of  law,  for  the  jury  to  believe  the  plaintiff's 
testimony,  then  the  case  should  have  gone  to  the  jury.  There 
is  no  such  rule  of  law  as  that  one  who  has  previously  made 
a  statement,  even  purposely  false,  but  out  of  court,  of  the 
matter  in  controversy,  shall  not  be  believed  when  he  testi- 
fies, under  oath  and  in  court,  to  a  different  version  of  the 
same  matter.  It  is  considered  that  some  element  of  credi- 
"  bility  is  imparted  to  the  statement  of  the  witness  by  the 
confirmation  of  his  oath.  There  is  no  rule  of  law  which  de- 
clares that  the  sworn  testimony  is  neutralized  by  the  former 
unsworn  statement,  although,  practically,  its  value  is  said  to 
be  impaired  and  may  be  entirely  destroyed;  but  whether  it 
is  so  impaired  or  destroyed  is  a  question  for  the  jury  and 
not  for  the  court.  It  relates  to  the  question  of  the  weight 
or  credit  to  which  the  testimony  is  entitled,  which  is  always 
a  question  for  the  jury;  for  the  law  recognizes  that  even  a 
person  of  doubtful  veracity  may  have  testified  the  truth  in 
the  particular  case. 

And  the  question  on  which  side  the  testimony  preponder- 
ates is  also  always  for  the  jury.  No  witness  is,  as  matter  of 
law,  altogether  discredited  because  several  witnesses  have 
testified  to  a  version  of  the  affair  which  ie  inconsistent  with 
his  testimony.  The  preponderance  of  the  proof  may  be  with 
the  one  witness.  Preponderance  may  not  go  with  numbers. 
This  has  often  been  held. 

True,  it  is  not  required  that  a  contention  which  is  sup- 
ported only  by  a  mere  scintilla  of  evidence,  or  which  is  un- 
supported by  testimony  which,  if  believed,  would  justify  a 
verdict  in  its  favor,  should  be  submitted  to  the  jury.  But 
no  case  is  known  which  holds  that  the  affirmative  testimony 
of  one  witness,  and  he  a  party  and  contradicted,  which  cov- 
ers all  the  materia]  points  of  the  party's  sufficient  pleading, 
is  a  mere  scintilla  of  evidence,  or,  as  matter  of  law,  inca- 
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pable,  if  believed  by  the  jury,  to  support  a  verdict.  Nor 
is  it  important,  at  this  point  in  the  trial,  whether  the  trial 
judge  credits  the  witness  or  testimony.  If  all  the  material 
allegations  of  a  sufficient  pleading  are  supported  by  the 
affirmative  testimony  of  one  witness,  there  is  a  question  for 
the  jury. 

But  if  a  verdict  be  returned  which  the  court  deems  to  be 
insufficiently  supported  by  credible  evidence,  it  should  then, 
in  the  exercise  of  a  fair  judicial  discretion,  set  aside  the  ver- 
dict and  grant  a  new  trial.  The  trial  court,  at  this  pointy 
has  a  large  supervisory  power  over  the  verdicts  of  juries, 
and  should  exercise  it  fully,  for  the  promotion  of  justice. 

This  is  believed  to  be  the  doctnne  and  result  of  our  cases. 
In  Jones  v.  C.  <£  N.  W.  R.  Co.  49  Wis.  352,  the  court  say : 
"  If  the  plaintiff  gives  any  evidence  to  support  his  claim,  the 
case  must  be  submitted  to  the  jury,  although,  in  the  opinion 
of  the  trial  judge,  it  may  be  insufficient  to  sustain  a  verdict, 
or  the  decided  weight  of  evidence  is  for  the  defendant.  In 
such  case  this  court  has  repeatedly  said  that  it  is  the  duty 
of  the  court  to  submit  the  questions  of  fact  to  the  jury, 
under  proper  instructions,  and  take  their  verdict  thereon." 
The  cases  to  that  effect  are  there  cited.  In  Bouch  v.  Enos> 
61  Wis.  661,  the  court  say:  "It  is  the  province  of  the  jury 
to  determine,  not  only  the  credibility  of  witnesses  and  all  dis- 
puted facts,  but  all  conflicting  inferences  reasonably  drawn 
from  undisputed  or  admitted  facts."  In  Kruse  v.  C,  M.  <b  St. 
P.  JR.  Co.  82  Wis.  568,  the  court  say:  "The  long-established 
rule  of  this  court  is  that  a  verdict  for  defendant  should  only 
be  directed  when  the  plaintiff's  evidence,  under  the  most 
favorable  construction  it  will  reasonably  bear,  including  all 
reasonable  inferences  from  it,  is  insufficient  to  justify  a  ver- 
dict in  his  favor."  In  Larson  v.  Eau  Claire,  ante,  p.  86,  the 
court  say :  "  The  remedy  against  a  verdict,  on  the  ground 
that  it  is  against  the  preponderance  of  evidence,  is  by  mo- 
tion for  a  new  trial,  which  is  addressed  to  the  discretion  of 
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the  court,  with  the  exercise  of  which  this  court  will  not 
interfere,  except  in  cases  where  it  is  quite  clear  that  such 
discretion  has  been  abused." 

It  is  evident,  from  the  reasons  stated  by  the  trial  judge, 
that  he  directed  the  verdict  for  the  defendant  on  the  ground 
that  the  plaintiffs  contention  was  not  supported  by  a  pre- 
ponderance of  the  evidence.  It  is  clear,  upon  the  cases  cited, 
that  that  question  was  for  the  jury,  and  not  properly  to  be 
considered  by  the  court  until  after  verdict  and  on  a  motion 
for  a  new  trial.  It  might  well  be  trusted  that  the  jury 
would,  with  proper  instructions,  find  a  verdict  which  should 
be  in  accord  with  the  preponderance  of  the  evidence. 

By  ike  Court, —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  tjie  cause  remanded  for 
a  new  trial. 
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Fountain  Spring  Park  Company,  Eespondent,  vs.  Eoberts 
and  another,  imp.,  Appellants. 

January  £9  —  February  18, 1896. 

Corporations:  Fraud  of  promoters:  Liability  of  third  persons  aiding        ______ 

therein:  Conspiracy.  ,  ®2        845 

1.  The  promoters  of  a  corporation  are  accountable  to  it  for  any  profits     qo  345 

which  they  may  receive  from  a  violation  of  their  duty  as  such.         116  351 

2.  Where  the  promoters  of  a  corporation  organized  to  purchase  a  cer- 

tain tract  of  land,  by  false  representations  as  to  the  price  to  be 
paid  therefor,  obtained  from  the  corporation  for  themselves  a  sum 
of  money  in  excess  of  the  price  actually  paid,  other  persons  who, 
by  agreement  with  such  promoters  and  with  knowledge  of  the 
facts,  aided  them  in  carrying  out  the  scheme  and  received  a  por- 
tion of  the  profits  thereof,  are  equally  liable  with  such  promoters 
to  the  defrauded  corporation,  even  though  they  had  no  dealings, 
directly  with  it  or  its  members,  and  occupied  no  fiduciary  relation, 
strictly  so  called,  to  them,  and  did  not  personally  know  that  any 
misrepresentations  were  made. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 
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The  complaint  in  this  action,  after  appropriate  formal  alle- 
gations, sets  forth,  in  effect,  that  about  April  or  May,  1891,  de- 
fendants Carrick  and  Willis  formed  a  plan  to  promote  the 
organization  of  plaintiff  corporation,  for  the  ostensible  pur- 
pose of  purchasing  a  certain  tract  of  land  and  selling  the 
same  at  a  profit,  but  in  fact  for  the  purpose  of  defrauding  such 
persons  as  might  become  members  of  such  corporation  and 
such  corporation;  that  one  Weber  owned  a  land  contract  be- 
tween him  and  Wells  &  Upham,  the  owners  of  the  land  which 
it  was  proposed  to  purchase,  under  which  Weber  had  the  right 
to  become  the  purchaser  thereof  for  the  sum  of  $12,750,  of 
which  $6,000  consisted  of  a  mortgage  on  the  property, 
leaving,  as  the  requisite  payment  to  secure  title  to  the 
premises  under  such  contract,  the  sum  of  $6,750 ;  that  defend- 
ants Russell  and  Roberts,  with  knowledge  of  the  fraudulent 
purpose  of  Carrick  and  Willis,  entered  into  an  agreement 
to  assist  them  in  carrying  out  the  scheme,  in  consideration 
of  receiving  for  their  services  a  portion  of  the  profits;  that, 
for  the  purpose  of  inducing  others  to  become  stockholders 
in  the  proposed  corporation,  Carrick  and  Willis  each  took 
stock  to  the  amount  of  $950,  and  then  procured  subscrip- 
tions for  the  balance  of  the  capital  stock,  being  $16,000,  in- 
cluding their  own  subscriptions,  by  representing  that  the 
-land  was  to  cost  $23,000  and  was  cheap  at  that  price;  that 
the  persons  who  so  subscribed  for  stock,  relying  upon  such 
representations,  paid  in  full  for  their  stock  and  took  part  in 
organizing  the  company;  that  all  the  money  paid  in  was 
turned  over  to  Carrick  and  Willis  to  enable  them  to  secure 
the  land  at  the  price  named ;  that,  about  the  time  Carrick 
and  Willis  were  circulating  the  subscription  paper  and  ob- 
taining signatures  thereto,  Russell  and  Roberts,  in  accord- 
ance with  their  agreement  with  the  former,  and  in  further- 
ance of  the  fraudulent  scheme  to  defraud  the  corporation, 
purchased  the  interest  of  Weber  in  the  land  contract  for 
the  sum  of  $600,  and  caused  the  same  to  be  assigned  to  Rus: 
sett,  and  held  subject  to  the  order  of  the  conspirators,  Car- 
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rick  and  Willis;  that  shortly  thereafter  the  latter  paid 
Eussell  and  Boberts  $2,000  out  of  the  money  paid  in  by  the 
stockholders;  that  the  title  to  the  land  was  finally  perfected 
in  the  corporation  by  the  co-operation  of  all  the  defendants, 
each  acting  to  carry  out  the  general  purpose  of  defrauding 
the  corporation  for  their  benefit;  that  the  title  was  so  per- 
fected, subject  to  incumbrances  amounting  to  $7,000,  by  the 
actual  expenditure  of  $5,412.73;  while  it  was  made  to  ap- 
pear to  the  corporation  that  the  sum  of  $16,000  cash  had 
been  paid,  making,  with  the  incumbrances,  the  full  sum  of 
$23,000;  that  the  sum  of  $10,587.27  was  received  by  defend- 
ants Carrick  and  Willis,  from  the  corporation,  over  and 
above  the  amount  which  they  actually  expended  in  obtain- 
ing the  land,  which  sum  was  unlawfully  converted  to  their 
own  use;  that  of  this  amount  Carrick  and  Willis  kept  the 
sum  of  $8,525,  and  turned  over  to  Roberts  and  Russell 
$2,062.27,  which  included  a  repayment  to  them  of  the  $600 
they  paid  to  Weber.  The  entire  history  of  the  transaction 
is  set  forth  in  the  complaint  in  detail,  and  judgment  is  de- 
manded against  the  defendants  for  the  amount  of  money 
which  they  retained  as  aforesaid. 

Defendants  Roberts  and  Russell  interposed  a  general  de- 
murrer to  the  complaint,  which  was  overruled  by  the  court, 
and  from  the  order  entered  upon  such  ruling  this  appeal  was 
taken. 

For  the  appellants  there  was  a  brief  by  P.  G.  Lewis,  and 
oral  argument  by  A.  B.  May. 

For  the  respondent  there  was  a  brief  by  Robinson  cfe  Gei- 
ger,  and  oral  argument  by  F.  A.  Geiger. 

Marshall,  J.  The  law  is  well  settled  that  the  promoters 
of  a  corporation  occupy  such  relation  to  it  that  they  cannot 
legally  take  any  advantage  over  other  members  of  such  cor- 
poration, and  that  they  are  accountable  to  it  for  any  profits 
which  they  may,  by  a  violation  of  duty  in  this  regard,  re- 
ceive.    Chandler  v.  Bacon,  30  Fed.  Rep.  538;  Pittsburg  M. 
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Co.  v.  Spooner,  74  Wis.  307;  Phosphate  Sewage  Co.  v.  Hart- 
mont,  5  Ch.  Div.  394;  Emma  S.  M.  Co.  v.  Grant,  11  Ch.  Div. 
918;  Short  v.  Stevenson,  63  Pa.  St.  95;  Densmore  Oil  Co.  v. 
Den&more,  64  Pa.  St.  43 ;  McEllienntfs  Appeal,  61  Pa.  St. 
188;  1  Morawetz,  Priv.  Corp.  §  291;  In  re  British  Seamless 
Paper  Box  Co.  17  Ch.  Div.  471.  In  PiUshurg  M.  Co.  v. 
Spooner,  supra, —  a  case  precisely  like  this,  in  respect  to  de- 
fendants Carrick  and  Willis, —  the  law  pertaining  to  the 
subject  was  most  exhaustively  discussed.  Mr.  Justice  Tay- 
lor there  stated  the  conclusion  reached,  as  follows:  "It 
being  shown  that  the  defendants  formed  the  company  for  the 
purpose  of  purchasing  this  option,  and  having  induced  the 
present  stockholders  to  furnish  $90,000  of  their  money  to 
make  the  purchase  under  the  false  impression,  created  by  the 
defendants,  that  the  defendants  would  be  compelled  to  pay 
that  amount  for  the  purchase  price,  and  the  defendants  hav- 
ing afterwards,  as  officers  and  agents  of  the  company,  pur- 
chased for  the  company  such  option,  and  paid  themselves 
$70,000  more  than  they  knew  they  could  purchase  it  for,  and 
$70,000  more  than  they  in  fact  paid  for  the  same,  it  seems 
to  me  there  can  be  no  doubt  of  their  liability  to  refund  to 
the  corporation  the  $70,000  so  obtained." 

It  being  conceded,  as  it  must  be,  that  there  is  a  good  cause 
of  action  stated  in  the  complaint  against  Carrick  and  Willis, 
the  actual  promoters  of  the  enterprise  and  the  persons  who 
made  the  false  representations  and  directly  received  the 
fruits  of  the  fraudulent  transaction,  the  question  is  presented 
on  this  appeal  of  whether  Roberts  and  Russell,  whom  they 
employed  to  assist  them  in  perpetrating  the  fraud,  for  a  por- 
tion of  the  profits,  and  who,  with  knowledge  of  the  facts, 
aided  them  in  the  scheme,  are  also  liable  to  the  corporation. 
It  is  not  alleged  that  they  had  any  dealings  directly  with 
the  plaintiff  or  its  members,  or  occupied  any  fiduciary  rela- 
tion, strictly  so  called,  to  them,  or  that  they  made  any  mis- 
representations to  the  stockholders,  or  personally  knew  that 
any  were  made.    To  support  the  contention  that  they  are 
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not  liable  on  the  facts  stated,  counsel  for  appellants  cite 
Densiaore  OU  Co.  v.  Densmore,  and  McElhenmfa  Appeal, 
supra,  but  an  examination  of  those  cases  fails  to  disclose 
wherein  they  are  applicable  to  the  facts  alleged  in  the  com- 
plaint. Here  it  is  distinctly  alleged  that  Carrick  and  Willis 
entered  into  an  agreement  with  appellants  whereby  the  for- 
mer were  to  promote  the  organization  of  the  corporation 
and  directly  procure  it  to  take  the  property  at  $23,000,  and 
appellants  agreed,  in  consideration  of  a  part  of  the  profits, 
to  aid  in  carrying  out  the  scheme  which  resulted  in  defraud- 
ing the  plaintiff  out  of  $10,587.27;  that  appellants  carried 
out  their  part  of  the  agreement,  and  actually  received  a 
portion  of  the  fruits  of  the  fraudulent  transaction,  with 
knowledge  of  the  facts.  The  principle  of  law  that,  where 
several  persons  combine  to  carry  out  a  fraudulent  conspiracy 
to  cheat  another,  each  and  all  of  such  persons  are  liable  to 
the  defrauded  party,  without  reference  to  the  amount  of 
the  fruits  of  the  fraudulent  transaction  he  obtains  or  the 
degree  of  his  activity  in  the  scheme,  is  too  well  settled  to 
admit  of  discussion  or  to  need  any  citation  of  authority  in 
support  of  it.  It  is  on  that  principle  that  defendants  Rob- 
erts and  Russell  are  charged  in  this  case,  and  the  allegations 
of  the  complaint  in  that  regard,  as  appears  from  the  state- 
ment of  facts,  make  out  a  conspiracy  to  defraud,  entered 
into  and  carried  out  by  all  the  defendants;  hence  all  are 
equally  liable,  and  the  complaint  states  a  good  cause  of  ac- 
tion as  to  each. 

It  follows  from  the  foregoing  that  the  demurrer  to  the 
complaint  was  properly  overruled. 

By  the  Court. —  The  order  of  the  circuit  court  for  Milwau- 
kee county  is  affirmed. 

The  duties  and  liabilities  of  promoters  to  a  corporation  and  its  mem- 
bers are  reviewed  in  the  annotation  to  Yale  Gas  Stove  Co.  v.  Wilcox  (64 
Conn.  101)  in  25  L.  R.  A.  90.— Rep. 
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Erbaohee  and  another,  Respondents,  vs.  Seefeld,  Appellant. 

January  29 — February  18, 1896. 

Written  contract:  Parol  evidence:  Acoeptanee  by  party  not  signing;  Real 

estate  brokers. 

1.  Where  by  the  terms  of  a  written  agreement  real  estate  brokers,  in 

consideration  of  extra  time  given  the  purchaser  on  his  first  pay- 
ment, were  to  take  their  commission  on  a  sale  on  a  certain  day, 
which  was  the  day  on  which  a  large  payment  was  to  be  made, 
parol  evidence  was  not  admissible  to  show  that  they  were  to  wait 
until  such  payment  was  actually  made. 

2.  A  written  agreement  by  real  estate  brokers  to  wait  until  a  future 

day  for  their  commission  on  a  sale  becomes  binding  on  the  vendor 
by  his  acceptance  thereof,  although  he  does  not  sign  it 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  R.  N.  Austin,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Marhham  &  Nick- 
erson,  and  oral  argument  by  H.  W.  Nickerson. 

For  the  respondents  there  was  a  brief  by  Williams  &  May, 
and  oral  argument  by  A.  B.  May. 

Cassoday,  C.  J.  This  action  is  brought  by  the  plaintiffs, 
as  partners,  for  services  rendered  by  them,  as  such,  to  the 
defendant,  in  procuring  a  purchaser  for  the  real  estate  de- 
scribed, and  then  owned  by  the  defendant.  The  complaint 
alleges  the  employment  and  agreement  to  pay  $800,  being 
two  per  cent,  commission  upon  the  selling  price  of  the  land, 
which  was  $40,000,  and  the  performance  of  the  contract  on 
the  part  of  the  plaintiffs.  The  answer  admits  the  original 
employment,  but  alleges  nonperformance  on  the  part  of  the 
plaintiffs.  At  the  close  of  the  trial  the  court  directed  a  ver- 
dict in  favor  of  the  plaintiffs  for  $800,  with  interest  from 
March  1,  1893. 

It  appears  from  the  undisputed  evidence  that  on  or  prior 
to  December  17, 1892,  the  plaintiffs  procured  one  Winkler 
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to  purchase  the  land  described  on  terms  satisfactory  to  the 
defendant  on  that  day ;  that  Winkler  paid  the  defendant 
on  that  day  $100,  for  which  the  defendant  gave  him  a  re* 
ceipt  reciting  the  terms  of  payment;  that  on  January  30, 
1893,  Winkler  and  the  defendant  again  met,  by  an  arrange- 
ment with  the  plaintiffs,  and  entered  into  articles  of  agree- 
ment for  the  sale  by  the  defendant  to  Winkler  of  the  land 
in  question,  pursuant  to  the  receipt,  but  the  times  fixed 
therein  for  making  some  of  the  payments  were  somewhat 
different;  that  in  each  $1,000  was  to  be  paid  down,  and 
$5,000  March  1, 1893;  that  neither  mentioned  the  plaintiffs, 
nor  referred  to  their  commissions  nor  any  agreement  be- 
tween the  defendant  and  the  plaintiffs;  that,  at  the  time 
and  place  of  executing  the  articles  of  agreement,  the  de- 
fendant exacted  of  the  plaintiffs  an  agreement  in  writing, 
and  thereupon  dictated  to  the  scrivener  a  written  agree- 
ment, signed  by  one  of  the  plaintiffs,  to  the  effect  that,  in 
consideration  of  the  extra  time  given  on  the  first  payment, 
the  plaintiffs  would  take  their  commissions,  amounting  to 
$800,  on  account  of  such  sale  to  Winkler,  on  March  1, 1893 ; 
that  that  was  the  only  written  agreement  between  the 
plaintiffs  and  the  defendant  respecting  commissions. 

There  is  no  dispute  as  to  the  amount  of  the  commissions 
tq  be  paid.  Of  course,  in  the  absence  of  any  agreement 
as  to  the  time  of  payment,  they  would  have  been  due  im- 
mediately upon  securing  a  purchaser;  hence,  the  defendant 
exacted  the  written  agreement  mentioned*  The  only  de- 
fense attempted  to  be  proved  was  to  the  effect  that  the 
plaintiffs  were  not  only  to  wait  for  payment  until  the  day 
when,  by  the  terms  of  the  articles  of  agreement,  the  $5,000 
payment  was  to  become  due,  but  until  it  should  in  fact  be 
actually  paid,  and  that  the  scrivener  failed  to  write  the 
agreement  respecting  commissions  as  the  defendant  dictated 
the  same.  The  testimony  offered  to  prove  such  defense,  or 
some  of  it,  was,  as  we  think,  properly  excluded,  as  tending 
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to  contradict  the  written  agreement  so  made.  It  was  un- 
necessary that  it  should  be  signed  by  the  defendant  to  be 
binding  upon  him.  He  accepted  it,  and  that  was  enough  to 
make  it  binding. 

It  follows  that  the  verdict  was  properly  directed  in  favor 
of  the  plaintiffs. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 


Yates  and  another,  Respondents,  vs.  City  of  Milwaukee 
and  others,  imp.,  Appellants. 

January  30  —  February  18, 1896, 

Taxation:  Exemption:  Special  assessments:  Statutes  construed:  Consti- 
tutional law:  Impairing  obligation  of  contract:  Equity:  Restrain- 
ing execution  of  tax  deed:  Tender  of  amount  due. 

1.  A  statutory  exemption  of  certain  land  from  "  taxation  "  does  not 

exempt  it  from  special  taxes  or  assessments  for  local  improve- 
ments. So  held,  in  respect  to  ch.  450,  Laws  of  1889,  which  pro- 
vides  that  certain  land  "  shall  be  exempt  from  taxation  so  long  as 
the  same  shall  be  leased,  used,  and  occupied  by  the  Wisconsin 
State  Agricultural  Society  for  the  purpose  of  holding  the  annual 
state  fair." 

2.  A  subsequent  amendatory  act  (ch.  82,  Laws  of  1891),  which  became 

operative  March  31, 1891,  providing  that  such  land  should  be  "  ex- 
empt from  taxation  and  from  any  and  all  special  taxes  and  assess- 
ments for  the  year  1891,  so  long  as  the  same  shall  be  leased,"  etc., 
was  not  intended  to  have  a  retrospective  operation  and  did  not 
apply  to  an  assessment  upon  the  tax  roll  for  1891,  where  suoh  as- 
sessment had  been  ordered  and  the  improvement  contracted  for 
and  completed  during  the  previous  year,  and  the  usual  certificate 
to  the  contractor  had  been  issued  in  January,  1891. 
&  The  contractor  in  such  case  had  acquired  a  vested  right  to  enforce 
the  payment  of  the  assessment  against  the  land,  and  the  act  of 
1891  could  not  deprive  him  of  that  right 
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4  The  proper  construction  of  the  acts  in  question  depends  on  the  fair 
meaning  of  the  language  used,  and  not  upon  the  fact  that  the  leg- 
islature in  previous  years  had  bestowed  many  favors  upon  the 
State  Agricultural  Society,  nor  upon  its  financial  necessities  or 
other  similar  considerations. 

6.  A  special  assessment  is  a  tax,  within  the  meaning  of  the  laws  pro- 
viding for  the  sale  and  conveyance  of  lands  for  the  nonpayment 
of  taxea 

6.  The  execution  of  a  tax  deed  upon  a  certificate  of  sale  embracing 
several  assessments,  one  of  which  is  valid,  will  not  be  restrained 
without  a  tender  of  the  amount  due  for  such  valid  assessment 

Appeals  from  an  order  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

This  was  an  action  to  set  aside  certain  assessments  against 
the  premises  owned  by  one  of  the  plaintiffs,  Marion  J.  Yates, 
the  wife  of  the  plaintiff  Theodore  Yates,  particularly  known 
and  described  as  the  "  Cold  Spring  Driving  Park,"  contain- 
ing about  sixty  acres  of  land,  and  to  set  aside  the  sale  of  the 
said  premises  for  the  amount  of  said  assessment,  and  to  restrain 
the  execution  of  a  tax  deed  thereof  by  reason  of  such  sale. 
It  appears  from  the  pleadings  and  motion  papers,  that  by  sec 
1,  ch.  450,  Laws  of  1889,  the  corporate  limits  of  the  city  of 
Milwaukee  were  enlarged  and  extended  so  as  to  include  cer- 
tain territory  of  which  the  premises  in  question  were  a  part, 
and  the  same  was  added  to  the  Fifteenth  ward  of  the  city ; 
and  the  act  declares  that  said  territory  shall  "  be  subject  to 
the  laws,  regulations  and  ordinances  governing  the  said 
ward  and  said  city.  Provided,  that  portion  of  the  property 
.  .  .  known  as  'Cold  Spring  Driving  Park'  be  exempt 
from  taxation  so  long  as  the  same  shall  be  leased,  used  and 
occupied  by  the  Wisconsin  State  Agricultural  Society  for 
the  purpose  of  holding  the  annual  state  fair;"  that  the 
plaintiff  Marion  J.  Yates  leased  the  said  driving  park, 
May  1, 1886,  to  B.  B.  Hopkins  and  others,  for  the  term  of  one 
year  from  that  date,  and,  at  their  option,  after  the  expiration 
of  said  year,  for  five  years  thereafter,  ending  May  1,  1892; 
Vol.  92—38 
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and  said  lessees  sublet  the  same,  April  1, 1887,  to  the  Wis- 
consin State  Agricultural  Society,  until  May  1, 1892,  "sub- 
ject to  all  the  obligations  and  conditions  imposed  upon  said 
original  lessees  by  their  written  lease," —  one  of  which  was 
to  pay  or  cause  to  be  paid  all  taxes  and  assessments  which 
should  be  assessed  against  the  demised  premises  during  the 
existence  of  the  lease,  and  to  save  harmless  the  said  lessor 
and  her  assigns  against  any  liability  from  cost  or  damage  by 
reason  of  such  taxes  and  assessments;  and  the  said  agricult- 
ural society  covenanted  in  the  sublease,  to  wit,  to  pay  all 
taxes,  general  or  special,  which  should  be  lawfully  assessed 
upon  or  against  said  premises  during  its  term ;  and  agreed 
to  promptly  pay  the  same  to  the  proper  officers  during  each 
year  at  the  time  the  same  may  become  payable  by  law. 

While  said  premises  were  in  the  occupancy  of  the  said 
agricultural  society  under  said  lease,  they  became  a  part  of 
the  west  sewerage  district  of  the  city ;  and  an  assessment 
was  duly  made  March  17,  1890,  against  said  premises  for  a 
thirty -inch  sewer  along  same,  in  Chestnut  street  from  Wash- 
ington avenue  to  Thirty-third  street,  and  in  Thirty-third 
street  from  Chestnut  street  to  a  point  twelve  and  one-half 
feet  south  of  Highland  Boulevard,  amounting  to  $1,582.32. 
The  board  of  public  works,  under  a  resolution  of  the  com- 
mon council,  advertised  and  received  bids  for  the  construc- 
tion of  the  sewer,  and  entered  into  a  contract  therefor  with 
one  Brand,  the  successful  bidder,  July  15,  1890,  and  the 
work  was  completed  December  12,  1890.  Upon  the  com- 
pletion of  said  sewer,  the  usual  certificate  was  duly  issued, 
January  8,  1891,  payable  to  the  said  Brand.  The  said  as- 
sessment having  been  carried  into  the  annual  tax  roll  for 
1891,  and  having  been  returned  as  unpaid  and  delinquent, 
February  3,  1892,  the  city  treasurer  sold  the  said  lands  for 
the  amount  due  on  the  said  assessment  to  the  city  of  Mil- 
waukee, and  certificate  of  sale  No.  1,411  was  thereupon  duly 
issued  to  the  said  city,  which  was  assigned,  February  15, 1892, 
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to  the  defendants  John  Q.  Bmntham  and  Charles  T.  Burn- 
ham,  and  was  afterwards  assigned  by  them  to  the  defendant 
Sidney  B.  Knox,  who  claimed  to  be  entitled  to  the  tax  deed. 
There  was  included  in  said  certificate  of  sale  the  amount  of 
two  small  assessments  on  the  premises  in  189^  for  sprink- 
ling streets, —  one  for  $28.10  and  the  other  for  $27.07, — 
which  had  been  returned  as  delinquent  and  unpaid;  and  the 
premises  were  sold  for  the  amount  of  the  sewer  assessment, 
with  these  amounts  added,  and  fees  of  sale,  amounting  to 
$1,637.74. 

By  ch.  82,  Laws  of  1891,  the  proviso  of  ch.  450,  Laws  of 
1889,  exempting  said  lands  from  taxation,  was  so  amended 
as  to  exempt  same  from  "  taxation  and  from  any  and  all 
special  taxes  and  assessments  for  the  year  1891,"  so  long  as 
the  same  shall  be  leased,  used,  or  occupied  during  said  year 
by  the  Wisconsin  State  Agricultural  Society.  This  act  took 
effect  March  31,  1891. 

The  defendants  the  city  of  Milwaukee,  C.  W.  Milbrath, 
treasurer,  and  Sidney  B.  Knox  moved,  upon  these  facts,  to 
vacate  the  injunctional  order  theretofore  granted  restraining 
the  issuing  of  a  tax  deed  on  said  premises  upon  said  certifi- 
cate, and  from  transferring  or  assigning  said  certificate, 
until  further  order  of  the  court.  After  hearing,  said  motion 
was  denied,  and  the  injunctional  order  was  continued  until 
further  order  of  the  court,  from  which  order  the  defendants 
above  named  separately  appealed. 

For  the  appellant  Knox  there  was  a  brief  by  Frank  It. 
JBoyiy  and  oral  argument  by  L.  M.  Ogden.  To  the  point 
that  exemption  from  taxation  does  not  include  exemption 
from  assessments  for  local  improvements,  they  cited  25  Am. 
&  Eng.  Ency.  of  Law,  160,  and  cases  cited  in  note  2;  Lima 
v.  Lima  C.  Asso.  5  Am.  &  Eng.  Corp.  Cas.  547  and  note; 
Orange  <fe  A.  B.  Co.  v.  Alexandria,  17  Gratt.  176;  Beach, 
Pub.  Corp.  §  1172;  Suth.  Stat.  Const.  §  364  and  cases;  End- 
lich,  Interp.  Stat.  §  356;  Winona  <fe  St.  P.  R.  Co.  v.  Water- 
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town,  1  S.  Dak.  46 ;  Sioux  City  v.  Ind.  Sch.  Dist.  55  Iowa, 
150. 

For  the  respondents  there  was  a  brief  by  Elliott,  Hickox 
&  Groih,  and  oral  argument  by  E.  S.  Elliott  and  E  C.  Wink- 
ler. They  contended,  inter  alia,  that  the  word  taxation  as 
used  in  ch.  450,  Laws  of  1889,  should  be  construed  in  its  gen- 
eral and  unrestricted  sense.     Such  contention  is  supported : 

(1)  By  the  general  principles  of  statutory  construction. 

(2)  By  the  decisions  of  this  and  other  appellate  courts  upon 
similar  points.  Brightman  v.  Kirner,  22  Wis.  54;  Gray  v. 
La  Fayette  Co.  65  id.  567;  Harvard  College  v.  Boston,  104 
Mass.  470.  (3)  By  the  acts  of  the  legislature  relating  to  the 
Agricultural  Society,  prior  and  subsequent  to  the  act  in 
question,  showing  that  such  society  has  always  been  the 
favored  ward  of  the  state,  privileged  at  all  times  to  come 
before  the  legislature  for  relief,  and  that  hardly  a  session 
has  elapsed  since  its  organization  that  some  donation  has  not 
been  made  for  its  benefit  out  of  the  state  treasury.  (4)  By 
the  known  conditions  existing  alt  the  time  of  the  enactment, 
and  which  the  legislature  must  be  presumed  to  have  known. 
(5)  By  other  acts  of  the  legislature  relating  to  the  same  sub- 
ject matter.  Milwaukee  Co.  v.  Ehlers,  45  Wis.  295.  See 
ch.  285,  Laws  of  1889;  ch.  424,  Laws  of  1891;  ch.  162,  Laws 
of  1882.  In  *the  charters  of  nine  cities  the  legislature  of 
1889  deemed  it  necessary  to  provide  that  real  estate  exempt 
from  taxation  should  be  subject  to  taxation  for  sidewalks 
and  improvements  of  streets.  Chapters  197, 216, 26, 171, 28, 
332,  107,  152,  27,  Laws  of  1889.  If  it  had  intended  the  word 
taxation  to  be  used  in  a  restricted  sense  in  ch.  450,  it  would 
have  said  so  as  plainly  as  it  did  in  the  instances  cited. 

Pinney,  J.  In  the  case  of  Hale  v.  Kenosha,  29  Wis.  605, 
in  considering  the  distinction  between  taxes  and  assessments, 
it  was  said  that  "  assessments,  as  distinguished  from  other 
kinds  of  taxation,  are  those  special  and  local  impositions 
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upon  property  in  the  immediate  vicinity  of  municipal  im- 
provements, such  as  grading  and  paving  streets,  improving 
harbors  or  navigable  rivers  within  the  limits  of  the  munici- 
pality, and  the  like,  which  are  necessary  to  pay  for  the  im- 
provements, and  are  laid  with  reference  to  the  special  benefit 
which  the  property  is  supposed  to  have  derived  from  the 
expenditure; "  and  the  language  of  Bronson,  J.,  in  Sharp  v. 
Speir,  4  Hill,  76,  that  "  our  laws  make  a  plain  distinction 
between  taxes,  which  are  burdens  or  charges  imposed  upon 
persons  or  property  to  raise  money  for  publio  purposes,  and 
assessments  for  city  or  village  improvements,  which  are  not 
regarded  as  burdens,  but  as  an  equivalent  or  compensation 
for  the  enhanced  value  which  the  property  of  the  person  as- 
sessed has  derived  from  the  improvement,"  after  oiting  the 
previous  cases  in  this  state  on  the  subject,  was  declared  to 
be  "  peculiarly  applicable  to  our  system  of  taxation  and  as- 
•  sessment."  As  such  assessments  are  laid  with  reference  to 
the  special  benefit  which  the  owner  of  the  property  is  sup- 
posed to  have  derived  from  the  improvement,  it  is  manifestly 
just  that,  to  the  extent  which  his  property  has  been  bene- 
fited, it  should  be  charged  with  the  cost  of  the  improvement* 
and  it  would  be  inequitable  to  exempt  it  from  such  an  as- 
sessment. No  presumption,  therefore,  of  an  intention  to 
exempt  such  property  from  assessment  can  arise  from  the 
use  of  language  which  does  not  clearly  show  that  the  legis- 
lature intended  such  exemption  and  to  charge  the  special 
benefit  thus  derived  by  a  private  owner  upon  the  funds 
raised  by  general  taxation.  While  assessments  are  said,  in 
strictness,  to  be  made  under  the  taxing  power,  they  are  "  so 
far  separated  and  distinguished  from  general  taxation  as  to 
have  obtained  a  distinct  name,  and  that  name,  assessments.  As 
such,  they  have  been  known  and  described  for  a  number  of 
years  in  the  older  states,  in  their  contracts,  laws,  and  con- 
stitutions. A  clear  distinction  between  them  and  other  tax- 
ation was  established."   Weeks  v.  Milwaukee,  10  Wis.  242, 260. 
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-A  familiar  illustration  of  the  popular  understanding  is  found 
in  the  language  used  in  leases,  and  in  those  before  us, 
where  general  taxes,  when  so  intended,  are  named  simply  as 
"taxes;"  and  when  assessments  are  intended  the  words 
"  special  taxes  "  or  "  assessments  "  are  employed  to  express 
such  intent. 

Legislative  exemptions  of  property  from  taxation  are  to 
be  strictly  construed.  This  rule  is  universal.  Cooley,  Tax- 
ation (1st  ed.),  54;  Weston  v.  Shawano  Co.  44  Wis.  256,  ubi 
supra.  In  pursuance  of  this  principle,  it  has  been  generally 
held  that  a  law  exempting  property  from  "  taxation  "  does 
not  exempt  it  from  assessment  for  street  improvements; 
that  the  terms  "taxes"  and  "assessments"  are  not  synony- 
mous, and  that  the  latter  is  not  included  in  the  former. 
Lima  v.  Lima  Cemetery  Asso.  5  Am.  &  Eng.  Corp.  Cas.  547, 
and  note,  where  the  cases  on  the  subject  are  collected ;  Wi- 
nona <k  St.  P.  R.  Co.  v.  Watertown,  1  S.  Dak.  46 ;  Sioux  City 
v.  Independent  Sch.  Diet  of  Sioux  City,  55  Iowa,  150;  25  Am. 
&  Eng.  Ency.  of  Law,  160,  and  numerous  cases  cited  in  note 
2;  Worcester  Agr.  Soc.  v.  Worcester,  116  Mass.  189,  191; 
Bridgeport  v.  1ST.  Y.  &  N.  H.  R.  Co.  36  Conn.  255;  McLean 
Co.  v.  Bloommgton,  106  HI.  209 ;  Adams  Co.  v.  Quincy,  130 
111.  566;  Zdble  v.  Louis^cille  B.  O.  Home,  92  Ky.  89;  State  v. 
Mills,  34  N.  J.  Law,  177;  Buffalo  City  Cemetery  v.  Buffalo, 
46  N.  Y.  506;  Roosevelt  Hospital  v.  New  York,  84  N.  Y. 
108;  IU.  Cent  R.  Co.  v.  Decatur,  147  U.  S.  190.  The  sur- 
render of  the  right  to  make  and  levy  assessments  cannot  be 
implied.  All  presumptions  are  against  it,  and  all  who  insist 
on  such  exemption,  by  which  private  property  is  to  be  im- 
proved at  public  expense,  must  come  prepared  to  establish 
it  in  clear  and  unanswerable  terms.  Endlich,  Interp.  Stat. 
§  356;  Suth.  Stat.  Const.  §  364;  Tucker  v.  Ferguson,  22 
Wall.  575;  West  Wis.  R.  Co.  v.  Trempealeau  Co.  93  U.  S. 
598;  People  ex  rel.  Twenty-third  St.  R.  Co.  v.  Commissioners 
of  Taxes,  95  K  Y.  554. 


Digitized  by  CjOOQIC 


Wis.]  JANUARY  TERM,  1896.  359 

Yates  and  another  vs.  City  of  Milwaukee  and  others. 

We  must  hold,  therefore,  that  the  provision  of  ch.  450, 
Laws  of  1889,  exempting  the  premises  in  question  from 
"  taxation,"  cannot  be  construed  or  extended  so  as  to  operate 
as  an  exemption  of  said  premises  from  special  taxes  or  as- 
sessments so  long  as  the  same  shall  be  leased,  used,  or  occu- 
pied by  the  Wisconsin  State  Agricultural  Society  for  the 
purpose  of  holding  the  annual  state  fair ;  that  when  brought 
within  the  corporate  limits  of  the  city  they  became  at  once 
subject  to  the  provision  of  the  city  charter  (sec.  12,  subch. 
20,  ch.  184,  Laws  of  1874),  which  declares  that  "  real  estate 
exempt  from  taxation  by  the  laws  of  the  state  shall  be  sub- 
ject to  special  taxes  as  other  real  estate  under  this  act." 

Under  the  various  provisions  for  selling  and  conveying 
lands  charged  with  assessments,  for  nonpayment,  it  cannot 
well  be  doubted  but  that,  within  the  meaning  of  these  acts, 
an  assessment  may  be  said  to  be  a  tax,  as  there  is  no  other 
method  by  which  collection  can  be  enforced  save  through 
the  agency  of  the  laws  for  the  sale  and  conveyance  of  lands 
for  the  nonpayment  of  general  taxes;  and  for  this  reason, 
and  to  that  purpose,  an  assessment  was  regarded  as  a  tax,  as 
held  in  Dairy  mple  v.  Milwcmkeey  53  Wis.  187;  SJwboyyan  Co. 
v.  Sheboygan,  54  Wis.  421.  These  cases  fall  far  short  of  hold- 
ing that  an  exemption  of  property  from  "  taxation  "  is  an 
exemption  of  it  from  assessment  or  special  taxation  for  local 
improvements. 

The  amendatory  act  (ch.  82,  Laws  of  1891)  did  not  become 
operative  until  March  31st  of  that  year.  The  assessment  had 
been  ordered,  and  the  improvement  contracted  for,  and  the 
work  constructed  during  the  previous  year,  and  the  usual 
certificate  was  issued  to  Brand,  the  contractor,  January  8, 
1891.  He  thereby  acquired  vested  rights  by  virtue  of  his 
contract  and  the  performance  of  the  same,  and  was  entitled 
to  have  the  assessment  collected  by  and  through  the  ordi- 
nary instrumentalities.  This  was  an  inseparable  incident  of 
his  contract,  attendant  upon  its  performance,  without  which 
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it  would  probably  have  been  of  little  or  no  value,  and  any 
legislation  to  deprive  him  of  his  right  to  enforce  the  pay- 
ment of  the  assessment  against  the  land  would  doubtless  be 
an  impairment  of  his  contract  forbidden  by  the  constitution. 
Robinson  v.  Howe,  13  Wis.  341,  345.  Besides,  upon  the  face 
of  this  act,  it  is  apparent  that  it  was  not  intended  to  have  a 
retrospective  operation,  but  was  enacted  only  as  a  rule  for 
future  cases. 

The  proper  construction  and  effect  of  the  acts  under  con- 
sideration depend  upon  the  fair  meaning  of  the  language 
used,  and  not  upon  the  fact  that  the  legislature  in  previous 
years  had  bestowed  many  favors  upon  the  State  Agricult- 
ural Society,  nor  upon  its  financial  necessities  or  the  charac- 
ter or  extent  of  its  pecuniary  obligations  to  the  owner  of 
the  driving  park  to  pay  what  is  termed  in  the  lease  "  a  ma- 
terial part  of  the  rent"  of  these  premises  by  paying  the 
general  and  special  taxes  or  assessments  charged  thereon 
while  holding  the  same  under  the  lease. 

It  does  not  clearly  appear  whether  the  two  small  assess- 
ments for  street  sprinkling  were  charged  upon  the  property 
before  or  after  ch.  82,  Laws  of  1891,  took  effect;  but  if 
afterwards,  the  plaintiffs  were  not  entitled  to  enjoin  the 
execution  of  a  tax  deed  upon  the  certificate  of  sale  embrac- 
ing the  three  assessments,  without  tendering  the  amount 
equitably  and  actually  due  thereon  for  the  assessment  for 
the  sewer.    Hart  v.  Smith,  44  Wis.  213,  215. 

For  these  reasons,  we  hold  that  the  order  refusing  to  va- 
cate the  injunctional  order  was  erroneous. 

By  the  Court —  The  order  of  the  circuit  court  refusing  to 
vacate  the  injunctional  order  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  according  to  law. 
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Young,  Appellant,  vs.  Krujsger  and  another,  Respondents. 

January  80—  February  18, 1896. 
Justices?  courts:  Service  of  summons:  Judgment  against  joint  debtors. 

1.  A  constable's  return  on  a  summons  issued  by  a  justice  of  the  peace, 
certifying  that  at  a  specified  time  and  place  he  "  served  the  within 
summons  on  the  defendants  J.  K.  and  H.  K.,  by  reading  the  same 
to  J.  K.  and  delivering  to  and  leaving  with  him  a  true  copy  thereof 
for  each  of  them,  at  their  usual  place  of  abode,"  and  that  he  could 
not  find  the  defendant  H.  K.,  shows  a  good  service,  at  least  upon 
the  defendant  J.  K. 

&  Under  sec.  8668,  R.  S.,  in  an  action  in  justice's  court  against  copart- 
ners upon  a  firm  debt,  judgment  may  be  rendered  against  all, 
though  the  summons  was  served  upon  one  only. 

&  A  summons  served  August  11th,  returnable  August  17th,  was  served 
six  days  before  the  return  day. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

This  was  an  action  commenced  in  a  justice's  court  by  the 
appellant  against  the  respondents  as  copartners.  A  sum- 
mons was  issued  by  the  justice  on  August  6, 1894,  returnable 
August  17, 1894.  It  was  returned,  bearing  the  following 
indorsement  of  service:  "I  certify  that  on  the  11th  day  of 
August,  1894,  at  the  city  and  county  of  Milwaukee,  I  served 
the  within  summons  on  the  defendants  Julius  Krueger  and 
Henry  Krueger »,  by  reading  the  same  to  Julius  Krueger ',  and 
delivering  to  and  leaving  with  him  a  true  copy  thereof  for 
each  of  them,  at  their  usual  place  of  abode.  The  defendant 
Henry  Krueger  I  could  not  find."  On  the  return  day  of  the 
summons  the  defendants  failed  to  appear.  The  plaintiff 
proved  his  case  and  took  judgment  against  both  defendants. 

The  case  was  taken  by  common-law  certiorari  to  the  cir- 
cuit  court,  which  court  reversed  the  justice's  judgment. 
From  this  judgment  of  the  circuit  court  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Sawyer  &  Sawyer, 
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and  oral  argument  by  K  W.  Sawyer,  To  the  point  that  the 
summons  was  served  six  days  before  the  return  day,  they 
cited  Columbia  T.  Road  v.  Haywood,-10  Wend.  422;  Chad- 
dock  v.  Berry,  93  Mich.  542;  Arnold  v.  Nye,  23  id.  286; 
Smith  v.  Force,  31  Minn.  119;  White  v.  German  In8.  Co.  15 
Neb.  660;  Messich  v.  Wigent,  37  id.  692;  Foster  v.  MarJdand, 
37  Kan.  32;  Schultz  v.  Hine,  39  id.  334;  Ball  v.  Mander,  19 
How.  Pr.  468;  Herrich  v.  Graves,  16  Wis.  157. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Irving  T.  Ford. 

Newman,  J.  The  respondents  claim  that  the  constable's 
return  fails  to  show  a  good  service  upon  either,  both  because 
what  was  done  did  not  amount  to  a  good  service,  and  be- 
cause it  was  not  made  six  full  days  before  the  date  at  which 
it  was  returnable.  The  summons  was  read  to  Julius  Krue- 
ger. That  lacks  nothing  of  perfect  service  on  him,  unless  it 
should  appear  that  he  demanded  a  copy  and  his  demand 
was  not  complied  with.  Sec.  3600,  K.  S.  But  it  appears 
that  the  officer  did  deliver  to  and  leave  with  him  a  true 
copy  "  for  each  of  them."  It  is  not  quite  plain  what  the  re- 
turn lacks  of  showing  a  good  service  upon  Henry  Krueger, 
also.  It  shows  that  he  was  not  found  by  the  officer,  and 
that  a  copy  was  left  for  him,  at  the  usual  place  of  abode  of 
both  of  them,  with  his  codefendant  and  copartner,  to  whom 
he  read  the  original  summons.  It  is  not  quite  obvious  what 
that  lacks,  in  substance,  of  "leaving  a  true  copy  thereof  at 
his  usual  place  of  abode,  in  the  presence  of  some  one  of  the 
family,  of  suitable  age  and  discretion,  who  shall  be  informed 
of  its  contents."  But  it  was  not  necessary  to  the  jurisdic- 
tion of  the  court  that  the  summons  should  be  served  upon 
Henry  Krueger,  for  the  judgment  which  was  rendered  was 
authorized  by  service  of  the  summons  upon  one  only.  R.  S. 
sec.  3663. 

Was  the  summons  served  six  days  before  its  return  day  ? 
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Is  the  11th  day  of  the  month  six  days  before  the  17th  day  ? 
In  the  computation  of  the  time,  the  day  of  the  service  should 
be  excluded,  and  the  day  of  the  return  should  be  included. 
S.  &  B.  Ann.  Stats,  sec.  4971,  subd.  24;  22  Am.  &  Eng. 
Enoy.  of  Law,  113,  and  cases  cited  in  notes;  26  Am.  &  Eng. 
Ency.  of  Law,  3.  Parts  of  days  are  to  be  disregarded.  5  Am. 
&  Eng.  Ency.  of  Law,  89.  The  service  was  six  days  before 
the  return  day.  The  justice's  judgment  should  have  been 
affirmed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  affirm 
the  justice's  judgment. 


Goldsmith,  Kesponaent,  vs.  Darling  and  another,  Appel- 
lants. 

January  SO  —  February  18, 1896. 

Lease:  Surrender:  Statute  of  frauds. 

A  written  lease  cannot  be  canceled  by  a  parol  agreement  alone,  but 
an  executed  parol  agreement  to  surrender  will  effect  such  cancel- 
lation, 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  E.  M".  Austin,  Judge.    Affirmed. 

This  action  was  brought  to  recover  instalments  of  rent 
alleged  to  be  due  on  a  written  lease  under  which  defend- 
ants rented  a  room  in  a  building  in  the  city  of  Milwaukee, 
known  as  the  "  Goldsmith  Building,"  for  a  period  of  three 
years.  Defendants  admitted  the  execution  of  the  lease,  but 
alleged  that  they  never  entered  into  possession  of  the  room, 
and  that  after  signing  the  lease  it  was  surrendered  to 
plaintiff's  assignee,  and  that  such  assignee  accepted  such 
surrender  by  taking  possession  of  the  room.    A  verdict  and 
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judgment  were  rendered  for  plaintiff,  and  defendants  ap- 
pealed. 

For  the  appellants  there  was  a  brief  by  Kinne  dk  Curtis, 
dhd  oral  argument  by  H.  K.  Curtis.  They  contended  that 
there  were  only  two  ways  by  which  a  lease  could  be  sur- 
rendered, namely  (1)  by  deed  or  conveyance  in  writing,  and 
(2)  by  act  or  operation  of  law.  R.  S.  sec.  2302.  The  appel- 
lants' claim  is  that  the  lease  in  question  was  surrendered  by 
act  or  operation  of  law.  The  instructions  of  the  trial  court 
were  erroneous,  because  such  as  could  be  proper  only  in  case 
the  law  permitted  a  surrender  by  oral  agreement  between 
the  parties.  The  surrender  might  have  been  in  pursuance 
of  an  oral  agreement,  or  it  might  have  been  independent 
of  it.  The  proper  question  for  the  jury  to  determine  was 
whether  or  not  the  acts  of  the  parties  in  reference  to  the 
premises  created  a  surrender.  If  the  acts  of  the  parties 
were  such  that  a  surrender  was  created,  then  as  a  matter  of 
law  a  precedent  agreement  to  surrender  would  be  inferred, 
and  this  notwithstanding  there  may  not  have  been  any  ex- 
press agreement  to  surrender.  This  would  be  the  case  even 
though  there  had  been  an  agreement  not  to  surrender.  They 
cited,  besides  cases  cited  in  the  opinion,  1  Washb.  Real  Prop. 
(5th  ed.),  *353,  *354;  Talbot  v.  Whipple,  14  Allen,  177;  Amory 
v.  Kannoffsky,  117  Mass.  351 ;  Hanham  v.  Sherman,  114  id. 
19;  4  Kent,  Comm.  (13th  ed.),  *105;  Bailey  v.  Welle,  8  Wis. 
141. 

For  the  respondent  there  was  a  brief  by  MUier,  Noyes, 
Miller  <6  Wahl,  and  oral  argument  by  Loyal  Durand. 

Marshall,  J.  The  trial  court  left  it  to  the  jury,  on  the 
evidence,  to  determine  whether  there  was  an  executed  verbal 
agreement  to  surrender  the  leased  premises.  The  instruc- 
tions which  were  excepted  to  did  that,  in  effect,  and  nothing 
more.  The  exceptions  to  the  charge  of  the  oourt  in  this  re- 
gard, now  pressed  upon  the  attention  of  this  court,  proceed 
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upon  the  theory  that  it  was  error  to  admit  evidence  of  a 
verbal  agreement  to  surrender  the  rooms  and  lease,  and  error 
to  leave  it  to  the  jury  to  find  whether  there  was  such  verbal 
agreement  entered  into,  because  the  surrender  of  a  written 
lease  cannot  be  properly  established  by  parol  evidence.  The 
rule  which  appellants  invoke  is  because  of  the  statute  of 
frauds  (sec.  2302,  R.  S.) :  "  No  estate  or  interest  in  lands 
.  .  .  shall  be  .  .  .  surrendered  unless  by  act  or  oper- 
ation of  law,  or  by  deed  or  conveyance  in  writing  subscribed 
by  the  party    .     .    .     surrendering    .     .    .    the  same." 

The  learned  counsel  for  appellants  are  in  error  in  respect 
to  proving  by  parol  the  surrender  of  a  written  lease.  The 
rule  of  law  invoked  does  not  go  to  the  extent  of  prohibiting 
proof  by  parol  of  a  verbal  agreement  to  surrender,  but  only 
that  such  an  agreement  does  not,  per  se,  effect  such  surrender 
and  a  cancellation  of  the  lease.  To  that  effect  are  Kneeland 
v.  Schmidt,  78  Wis.  345;  Telford  v.  Frost,  76  Wis.  172;  Wit- 
man  v.  Watry,  31  Wis.  638,  and  other  cases  cited  by  counsel. 
Also,  (PDonnell  v.  Brand,  85  Wis.  97,  and  many  other  cases 
that  might  be  cited.  Also,  all  text  writers  on  the  subject. 
But  the  same  authorities  also  hold,  and  it  is  elementary,  in 
fact,  that  a  verbal  agreement  to  surrender,  acted  upon  by 
an  actual  surrender  and  acceptance,  is  sufficient  to  cancel 
the  lease. 

The  learned  circuit  judge  charged  the  jury  as  follows: 
u  In  order  to  constitute  a  valid  surrender  of  a  written  lease 
for  a  term  exceeding  one  year,  there  must  either  be  a  sur- 
render in  writing,  or  there  must  be  an  agreement  made  be- 
tween the  parties,  one  side  offering  to  surrender  the  lease 
and  to  surrender  the  premises,  and  an  acceptance  on  the 
part  of  the  landlord.  If  there  was  simply  an  agreement  to 
surrender  the  lease,  not  acted  upon  or  carried  out  by  the 
parties,  then  there  was  no  valid  surrender  of  the  premises 
and  of  the  lease."  Other  portions  of  the  charge  proceed  on 
the  same  line,  all  of  which  were  excepted  to.    The  instruc- 
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tions  gave  the  law  applicable  to  the  case  to  the  jury  cor- 
rectly. A  written  lease  cannot  be  canceled  by  a  parol  agree- 
ment alone,  but  an  executed  parol  agreement  to  surrender 
will  effect  such  cancellation. 

We  see  no  reversible  errors  in  the  case.  It  follows  that 
the  judgment  of  the  superior  court  must  be  affirmed. 

By  the  Cowrt. —  Judgment  affirmed. 


Shakman,  Respondent,  vs.  United  States  Ceedit  System 
Compant,  Appellant. 

"92         866 

s32  t*i   888  January  80  —  February  18, 1896. 

88l*A611n 
I  44ttil24n  (1-6)  Insurance:  Indemnity  against  loss  in  trade:  Power  of  agents: 
Contracts:  Consent  or  estoppel  by  silence:  Construction,    (7)  Cor- 
porations: Dissolution:  Judgment  nunc  pro  tunc. 

1.  A  contract  to  indemnify  a  merchant  or  manufacturer,  either  wholly 

or  partially,  for  loss  by  the  insolvency  of  customers,  is  a  contract 
of  insurance;  and  a  corporation  whose  business  is  the  making  of 
such  contracts  is  an  insurance  corporation,  within  the  meaning 
of  sees.  1977, 1978,  R.  S. 

2.  One  who  was  an  agent  of  such  company  for  the  purpose  of  solicit- 

ing insurance,  transmitting  applications,  and  collecting  premiums, 
and  who  received  pay  therefor,  was  its  agent  for  all  intents  and 
purposes,  and  had  power  to  make  an  additional  agreement  that 
where  customers  were  not  rated  by  Dun's  Mercantile  Agency,  as 
required  in  the  original  contract,  the  insured  might  use  the  rat- 
ings of  Bradstreet's  agency. 
8.  After  such  additional  agreement  had  been  made  and  indorsed  upon 
the  insurance  contract,  a  memorandum  different  in  terms  was 
sent  to  the  insured,  with  a  request  that  he  attach  it  to  the  con- 
tract to  take  the  place  of  said  indorsed  agreement  The  insured 
read  the  letter,  but  not  the  memorandum,  and  paid  no  attention 
to  it  and  did  not  return  it  Held,  that  his  silence  was  not  equiva- 
lent to  consent  to  the  change,  and,  the  conduct  of  the  company 
not  having  been  in  any  way  influenced  thereby,  he  was  not  es- 
topped to  claim  that  the  agreement  as  indorsed  continued  in  force. 
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4.  The  insurance  contract,  though  dated  October  23,  1889,  covered 

losses  on  goods  sold  during  the  year  commencing  July  1, 1889. 
The  additional  agreement,  indorsed  thereon  November  8, 1889,  and 
providing  that  "should  any  party  to  whom  [the  insured]  may  sell 
goods  not  be  rated,  within  the  system  of  this  company,"  by  Dun 
and  be  so  rated  by  Bradstreet,  the  rating  of  the  latter  shall  be 
binding,  is  construed  as  if  incorporated  in  the  contract  at  the 
proper  place,  and  as  covering  all  sales  made  between  July  1, 1889, 
and  July  1, 1890. 

5.  It  appeasing  that  the  system  of  the  insurance  company  required 

both  a  capital  and  a  credit  rating,  where  a  customer  had  a  credit 
but  no  capital  rating  in  Dun's  reports,  and  in  Bradstreet's  had 
both,  the  insured  was  entitled  to  use  the  latter. 

0.  The  contract  provided  that,  in  calculating  "  losses,  no  credit  that 
may  have  been  given  shall  be  included  therein  exceeding  a  credit 
of  thirty  per  cent  on  the  lowest  capital  rating"  of  the  debtor  in 
the  mercantile  agency's  books  or  reporta  Held,  that  where  the 
insured  had  given  a  larger  credit  than  such  thirty  per  cent  the 
excess  only,  and  not  the  entire  credit,  should  be  excluded. 

7.  Where  an  action  on  contract  against  a  corporation  had  been  fully 
tried  and  submitted,  and,  pending  the  decision,  the  defendant  for- 
feited its  franchises  and  ceased  to  be  a  corporation,  the  judgment 
against  it  was  properly  entered  nunc  pro  tunc  as  of  the  time  when 
the  action  was  submitted. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

This  is  an  action  upon  a  written  contract  issued  by  de- 
fendant to  plaintiff,  and  called  a  "  Certificate  of  Guarantee." 
The  plaintiff  is  a  manufacturer  of  clothing,  doing  business 
in  Milwaukee,  and  was  such  in  1889.  The  defendant  was 
at  that  time  a  corporation,  incorporated  under  the  laws  of 
the  state  of  New  Jersey.  It  appeared  that,  about  the  23d 
day  of  October,  1889,  the  defendant's  agent  at  Chicago,  one 
Langsdorf,  called  on  the  plaintiff,  and  the  plaintiff  then 
made  a  written  application  to  the  defendant  company  for  a 
"certificate  of  guarantee."  This  application,  so  far  as  neces- 
sary to  be  stated,  is  as  follows: 

"  L.  A.  Shakman  &  Co.  hereby  apply  for  a  guaranty  of 
five  thousand  dollars  of  the  debts  of  the  persons  to  whom 
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we  may  sell  goods,  according  to  the  system  of  said  com- 
pany, during  the  period  of  one  year,  commencing  on  the  1st 
day  of  July,  1889,  and  ending  on  the  1st  day  of  July,  1890, 
and  for  that  purpose  we  hereby  make  application  to  pur- 
chase of  said  company  a  certificate  of  guarantee,  according 
to  its  system  of  credits,  under  the  copyright  of  said  com- 
pany, for  said  term,  and  desire  to  enter  series  A  of  said 
company,  which  series  is  made  up  of  not  more  than  six  hun- 
dred and  fifty  certificates,  averaging  a  guaranty  of  $5,000 
for  each  certificate.  This  application  is  made  with  the 
understanding  that  the  said  company  limits  its  liability  to 
pay  excess  losses  in  any  one  series  in  accordance  with  the 
following  table,  less  the  deduction  allowed,  to  be  made  by 
said  company,  as  the  value  of  the  bad  debts  sustained  by 
the  applicant,  which  is  hereby  agreed  to  be  12£  per  cent,  of 
the  total  amount  of  losses  incurred  by  reason  of  bad  debts 
remaining  unpaid  at  the  time  of  proving  applicant's  losses 
against  said  company." 

Langsdorf  forwarded  this  application  to  the  company,  by 
whom  it  was  accepted  and  a  "Certificate  of  Guarantee"  re- 
turned to  Langsdorf,  who  delivered  it  to  Shakman  on  the 
8th  day  of  November,  1889.  This  certificate  reads  as  fol- 
lows: 

"  No.  3452.  Incorporated  1888.  $5,000. 

"  United  States  Credit  System  Company,  of  the  City  op 
Newark,  N.  J. 

"  For  and  in  consideration  of  the  terms  and  conditions 
herein  named,  and  of  the  sum  of  one  hundred  and  forty-five 
dollars,  paid  by  L.  A.  Shakman  &  Co.,  hereby  grants;  bar- 
gains, and  sells  to  the  said  L.  A.  Shakman  &  Co.  this  certifi- 
cate, issued  under  its  copyrighted  system  of  credits,  in 
series  A,  class  B,  for  the  term  of  one  year,  commencing  on 
the  1st  day  of  July,  1889,  and  ending  on  the  1st  day  of 
July,  1890.    And  for  said  consideration  the  said    United 
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States  Credit  System  Company  guarantees,  covenants,  and 
agrees  that  if  the  said  L.  A.  Shakman  &  Co.  should,  by 
Teason  of  the  insolvency  of  any  debtor  or  debtors  who 
owe  such  debt  or  debts  for  merchandise  sold  and  delivered 
during  said  period,  under  the  credit  system  of  said  com- 
pany as  hereinafter  mentioned,  or  by  reason  of  any  uncol- 
lectible judgment  or  judgments  that  he  or  they  may  have 
obtained  for  the  sum  or  sums  of  money  due  for  merchandise 
sold  and  delivered  as  aforesaid,  have  losses  in  excess  of  If 
per  cent,  on  their  total  sales  made  during  the  above  limited 
period,  to  pay  such  excess  loss,  not  exceeding  five  thousand 
■dollars,  less  the  deductions  and  subject  to  the  terms  and  con- 
ditions hereinafter  named. 

"  It  is,  however,  expressly  agreed  and  understood  that  this 
^certificate  forms  a  part  of  series  A,  and  the  company's  lia- 
bility to  pay  excess  losses  in  any  series  is  limited  to  the  fund 
or  funds  provided  for  said  series,  as  appears  more  specific- 
ally in  the  application  signed  by  said  L.  A.  Shakman  &  Co., 
which  application  forms  a  part  of  this  certificate. 

"Teems  and  Conditions. 

"  1.  That  no  credit  which  may  have  been  given  to  any 
party  or  parties  shall  be  included  in  the  calculation  of  losses, 
unless  be  or  they  were  rated  in  R.  G.  Dun  &  Co.'s  Mercan- 
tile Agency  in  the  latest  books  or  reports  issued  by  it  at  the 
lime  of  shipping  the  goods,  and  that  no  special  or  other  re- 
port was  received  by  said  L.  A.  Shakman  &  Co.  changing 
the  same.  And  in  case  any  change  has  occurred,  such  sale 
and  shipment  shall  be  considered  to  have  been  made  in  ac- 
cordance with  such  change. 

"  2.  That,  in  calculating  the  losses,  no  credit  that  may  have 
been  given  shall  be  included  therein  exceeding  a  credit  of 
thirty  per  cent,  on  the  lowest  capital  rating  such  party  or 
parties  were  rated  at  in  said  Mercantile  Agency's  books  or 
reports. 
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"  3.  That,  in  the  calculation  of  losses,  no  account  against 
any  debtor  shall  be  included  therein  for  more  than  ten  thou- 
sand dollars. 

"  4.  That  no  credit  that  may  have  been  given  shall  be  in- 
cluded in  the  calculation  of  losses,  unless  the  rating  of  the 
party  to  whom  such  credit  is  given  was  at  least  two  thou- 
sand dollars  ($2,000)  at  the  time  of  shipping  the  goods,  and 
that  the  credit  rating  was  the  best  or  nezt  to  the  best  for 
the  capital. 

"  5.  All  losses  shall  remain  the  property  of  said  L.  A.  Shak- 
man &  Co.,  and  in  consideration  thereof  it  is  agreed  that  12£ 
per  cent,  of  the  said  If  per  cent,  of  the  yearly  sales,  and  12£ 
per  cent,  of  the  losses  incurred  in  excess  thereof,  not  exceed- 
ing the  amount  of  this  guaranty,  shall  be  deducted  from 
both  said  sums,  and  the  balance,  after  the  deduction  of  the 
amount  of  said  If  per  cent,  on  the  said  yearly  sales,  shall  be 
the  sum  for  which  said  company  is  liable. 

"  6.  That  it  shall  be  the  duty  of  the  said  L.  A.  Shakman  & 
Co.  to  notify  said  company  of  the  insolvency  of  any  of  his 
or  their  debtors  coming  within  the  calculation  of  losses 
under  this  certificate,  within  ten  days  after  receiving  infor- 
mation of  the  same.  Such  notice  shall  state  the  name  of 
the  debtor,  the  place  of  business,  date  of  shipment,  amount 
thereof,  and  amount  still  due.  Upon  failure  to  give  such 
notice,  such  claim  shall  not  be  taken  into  the  calculation  of 


"  7.  That,  in  presenting  proofs  of  losses  to  said  company, 
such  proofs  shall  specifically  show  the  facts  upon  which  the 
guarantee  bases  the  belief  that  the  claims  are  a  loss,  a  state- 
ment of  the  amount  of  the  gross  sales  between  and  includ- 
ing the  date  of  beginning  and  expiration  of  this  certificate, 
the  names  of  the  person  or  persons  to  whom  the  goods  were 
sold,  itemized  account  of  the  same,  date  of  shipment,  amounts 
paid  on  account,  the  discounts  the  debtor  or  debtors  were  en- 
titled to  receive ;  and  said  proofs  of  loss  must  be  duly  verified. 
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"  8.  That  all  proofs  of  loss  must  be  presented  within  six 
months  after  the  expiration  of  the  term  mentioned  and  set 
forth  in  this  certificate,  or  else  the  said  claims  shall  be  for- 
ever barred,  even  though  the  loss  occurs  on  an  account  fall- 
ing due  after  the  expiration  of  said  six  months;  provided, 
however,  where  any  claim  is  in  litigation,  and  notice  thereof 
is  given  to  the  company,  then,  in  that  case,  the  loss,  if  any, 
shall  be  presented  within  ten  days  after  the  termination  of 
said  litigation. 

"9.  It  is  expressly  understood  that  this  certificate  is  issued 
under  class  B  of  this  company,  whereby  the  amount  of  the 
yearly  sales  of  said  L.  A.  Shakman  &  Co.  are  fixed  between 
the  sum  of  one  hundred  thousand  dollars  and  two  hundred 
thousand  dollars;  but,  should  such  sales  be  of  a  greater  or 
less  sum  than  above  fixed,  then  any  loss  sustained  by  the 
said  L.  A.  Shakman  &  Co.  would  be  settled  by  this  company 
under  the  terms  and  conditions  of  the  class  to  which  it  be- 
longs, according  to  the  classification  system  of  this  company. 

"  10.  That  this  company  shall  only  be  liable  to  the  said 
L.  A.  Shakman  &  Co.  for  goods,  wares^and  merchandise  by 
him  or  them  owned,  shipped,  and  sold  in  the  usual  course  of 
his  or  their  business  and  trade,  and  not  for  goods  kept  by 
him  or  them  on  consignment  and  for  which  he  or  they  have 
incurred  no  liability  to  pay  for;  nor  shall  said  company  be 
liable  for  claims  arising  from  other  sources. 

"11.  The  company  shall  pay  all  losses  within  sixty  days 
after  the  proof  of  loss  shall  have  been  made. 

"  12.  There  shall  be  no  liability  on  the  part  of  the  company 
unless  the  said  L.  A.  Shakman  &  Co.  shall  have  continued 
his  or  their  said  business  for  the  full  period  of  the  term 
herein  mentioned  and  set  forth,  and  should  he  or  they  not 
so  continue,  fifty  (50)  per  cent,  of  the  guaranty  fee  received 
shall  be  returned  in  full  satisfaction  of  all  claims  against 
this  company. 

"  Special:  In  condition  No.  2,  twenty  per  cent,  is  changed 
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to  thirty  per  cent.  Condition  No.  4  is  changed  so  as  to  in- 
clude sales  to  parties  whose  rating  is  K  3^  in  Dun's  Agency 
book." 

At  the  time  of  the  delivery  of  this  certificate,  and  before 
payment  of  the  consideration  or  premium,  Shakmcm  objected 
that  the  policy  did  not  allow  the  use  of  Bradstreet's  reports 
of  ratings  as  well  as  Dun's.  There  is  a  conflict  in  the  evi- 
dence as  to  what  followed  this  objection.  Shakman*  8  evi- 
dence tends  to  prove  that  Langsdorf  said  he  would  concede 
this,  and  that  he  had  authority  to  do  so,  and  that  Langsdorf 
thereupon  wrote,  and  delivered  with  the  policy,  the  follow- 
ing slip:  "Milwaukee,  Nov.  8, 1889.  Indorsement  to  cer- 
tificate No.  3,452,  in  favor  of  L.  A.  Shakman  &  Co.,  to  wit: 
Should  any  party  to  whom  above-named  firm  may  sell  goods 
not  be  rated,  within  the  system  of  this  company,  at  Dun's 
Mercantile  Agency,  and  Bradstreet's  Agency  does  rate  such 
party,  within  the  system  of  this  company,  then,  in  such  cases, 
the  latter  shall  be  binding  upon  this  company.  A.  Langs- 
dorf, Genl.  Supt."  Langsdorf,  on  the  other  hand,  while  ad- 
mitting that  Shakman  objected  to  the  policy  because  it  did 
not  allow  the  use  of  Bradstreet's  ratings  as  well  as  Dun's, 
denies  that  he  gave  the  indorsement  to  Shakman  as  a  con- 
tract, but  says  that  he  told  him  he  would  submit  the  matter 
to  the  company  for  their  decision,  and  that  he  wrote  out  the 
indorsement  simply  to  show  Shakman  how  it  would  read  in 
case  the  company  approved  it.  At  the  same  time,  and  after 
the  delivery  of  the  slip,  Shakmcm  paid  to  Langsdorf  the 
premium  of  $155. 

It  appeared  that  one  Fisheil  was  the  partner  of  Langs- 
dorf, and  that  their  office  was  at  Chicago,  and  that  they 
styled  it  the  "  Western  Department "  of  the  United  States 
Credit  Company;  Langsdorf  calling  himself  general  super- 
intendent, and  Fisheil  general  manager.  Langsdorf  testi- 
fies that  they  assumed  these  titles  without  authority  of  the 
company,  and  really  only  had  authority  to  solicit  business 
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and  collect  premiums.  On  or  about  November  26, 1889, 
the  plaintiff  received  a  letter  from  Fishell  as  follows:  "  In- 
closed find  indorsement  slip,  as  requested,  which  please  at- 
tach to  the  certificate,  to  take  the  place  of  the  agreement 
left  with  you  signed  by  our  Mr.  Langsdorf.  Very  respect- 
fully, Albert  Fishell,  Mgr."  The  slip  inclosed  reads  as 
follows :  "  Should  Dun's  Mercantile  Agency  not  rate  a  party, 
and  Bradstreet's  Agency  should  give  such  party  a  rating 
or  report,  and  such  rating  or  report  is  sufficient  to  be  cov- 
ered by  the  system  of  this  company,  then  and  in  that  case 
the  said  L.  A.  Shakman  &  Co.  may  use  Bradstreet's  Mercan- 
tile Agency  as  a  basis  for  such  party.  This  special  permis- 
sion to  take  effect  November  18, 1889.  [Signed]  Fred  M. 
Wheeler,  Secretary."  The  plaintiff  read  the  letter,  but  not 
the  slip,  and  paid  no  attention  to  it,  and  did  not  return  it. 

The  action  was  tried  by  the  court,  jury  being  waived,  and 
the  court  made  findings  of  fact  substantially  as  above  stated. 
As  to  the  disputed  questions  with  regard  to  the  Langsdorf 
indorsement  of  date  November  8th,  the  court  found  favor- 
ably to  the  plaintiff's  contention,  and  that  it  became  a  part 
of  the  contract  on  that  day.  The  court  further  found  that 
the  plaintiff,  during  the  period  covered  by  the  contract,  suf- 
fered losses  within  its  terms,  amounting,  in  the  aggregate, 
to  $6,502.47,  and  that,  after  deducting  therefrom  12}  per 
cent,  of  such  total,  and  If  per  cent,  of  the  plaintiff's  total 
sales,  the  net  losses  covered  by  the  contract  were  $2,856.75. 
Due  notice  and  proof  of  loss  were  also  found,  and  the  court 
found,  as  matter  of  law,  that  the  defendant  is  an  insurance 
corporation,  and  that  the  contract  in  question  is  a  contract 
of  insurance.  Judgment  for  the  plaintiff  for  $2,856.75,  with 
interest  and  costs,  was  rendered,  and  the  defendant  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Winkler,  Flanders, 
Smith,  Bottwm  cfe  Vilas,  and  oral  argument  by  K  P.  Vilas. 

For  the  respondent  there  was  a  brief  by  Bloodgood,  Blood- 
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good  dk  Kemper,  attorneys,  and  Jackson  B.  Kemper,  of  coun- 
sel, and  oral  argument  by  W.  J.  Turner.  To  the  point  that 
the  defendant  was  an  insurance  company,  they  cited  11  Am. 
<fc  Eng.  Enoy.  of  Law,  280;  1  May,  Ins.  §  1 ;  Lucena  v.  Crau- 
furd,  2  Bos.  &  P.  (N.  E.),  300;  State  ex  rel.  Atfy  Gen.  v. 
Farmers  db  M.  M.  B.  Asso.  18  Neb.  276;  Bobertson  v.  U.  S. 
.C.S.  Co.  57  N.  J.  Law,  12. 

Winslow,  J.  "We  regard  the  contract  before  us  as  un- 
questionably a  contract  of  insurance.  An  insurance  contract 
is  a  contract  whereby  one  party  agrees  to  wholly  or  par- 
tially indemnify  another  for  loss  or  damage  which  he  may 
suffer  from  a  specified  peril.  The  peril  of  loss  by  the  in- 
solvency of  customers  is  just  as  definite  and  real  a  peril  to  a 
merchant  or  manufacturer  as  the  peril  of  loss  by  accident, 
fire,  lightning,  or  tornado,  and  is,  in  fact,  much  more  fre- 
quent. No  reason  is  perceived  why  a  contract  of  indemni- 
fication against  this  ever-present  peril  is  not  just  as  legiti- 
mately a  contract  of  insurance  as  a  contract  which  indemnifies 
against  the  more  familiar,  but  less  frequent,  peril  by  fire. 
This  very  contract  has  been  {sub  silentio)  construed  as  a 
policy  of  insurance  by  the  supreme  court  of  New  Jersey. 
Bobertson  v.  U.  S.  C.  S.  Co.  57  N.  J.  Law,  12. 

The  contract  being,  then,  a  contract  of  insurance,  and  the 
defendant's  business  "being  the  making  of  such  contracts,  it 
follows  that  the  defendant  is  an  insurance  corporation, 
within  the  meaning  of  sees.  1977, 1978,  E.  S.  Langsdorf 
was  its  agent  for  the  purpose  of  soliciting  insurance,  trans- 
mitting applications,  and  collecting  premiums,  and  received 
pay  therefor.  He  was,  consequently,  under  sec.  1977,  supra, 
its  agent  for  all  intents  and  purposes,  and  had  power  to 
make  the  additional  agreement  contained  in  the  indorse- 
ment dated  November  8th.  Benier  v.  Dwelling  House  Ins. 
Co.  74  Wis.  89.  The  court  has  found,  on  ample  evidence, 
that  he  did  make  that  agreement,  and  the  fact  is  therefore 
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settled.  It  is,  then,  a  fact  in  the  case  that  a  complete  con- 
tract of  insurance  was  made,  on  or  about  November  8th,  by 
the  terms  of  which  the  plaintiff  was  to  have  the  right  to  use 
the  Bradstreet's  ratings  in  case  a  given  customer  was  given 
no  rating  by  Dun. 

But  it  is  said  that  the  memorandum  sent  to  the  plaintiff 
November  26th,  which  permitted  the  use  of  Bradstreet's  re- 
ports only  after  November  18th,  1889,  became  effective  and 
binding  by  reason  of  the  plaintiff's  receiving  it  and  failing 
to  object  thereto.  We  are  unable  to  agree  with  this  con- 
tention. The  agreement  of  November  8th,  being  perfect, 
the  letter  and  inclosed  memorandum  of  November  26th 
could,  at  the  most,  amount  to  nothing  more  than  a  proposal 
to  change  the  terms  of  the  existing  contract.  This  the 
plaintiff  could  do  or  not,  as  he  chose;  but  it  cannot  be  said 
that  he  did  so  unless  he  expressly  agreed  to  the  change, 
or  unless  his  silence  was  legally  equivalent  to  an  express 
consent  to  the  proposed  change.  There  was  no  express 
agreement  to  make  the  change,  nor  do  we  think  that  the 
simple  failure  to  answer  the  proposal  should  be  construed 
as  such  an  agreement,  in  the  absence  of  all  evidence  show- 
ing that  the  defendant  was  influenced  in  its  conduct  by 
plaintiff's  silence.  An  agreement  inferred  from  silence  must, 
in  such  case,  rest  on  the  principle  of  estoppel;  and  one  es- 
sential element  of  estoppel  is  lacking  here,  namely,  a  change 
of  position  on  the  part  of  the  defendant,  relying  on  the 
plaintiff's  silence,  which  would  result  in  substantial  injury 
to  the  defendant  were  it  not  permitted  to  rely  on  the  estop- 
pel. The  conclusion  necessarily  is  that  the  contract  which 
became  perfected,  November  8th,  with  the  Langsdorf  in- 
dorsement, became  the  contract  governing  the  rights  of  the 
parties. 

Another  question  now  arises  upon  the  construction  to  be 
given  to  the  Langsdorf  indorsement.  It  will  be  noticed 
that  the  policy,  though  dated  October  23,  1889,  in  terms 
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covers  the  period  of  one  year  commencing  on  the  1st  of  July,. 
1889,  and  that  it  insures  against  losses  accruing  for  mer- 
chandise sold  and  delivered  during  that  period.  Thus,  the- 
contract  covers  several  months'  business  transactions  pre- 
vious to  its  date.  It  appears  in  evidence  that  a  considerable 
Dumber  of  the  losses  for  which  the  plaintiff  has  recovered 
judgment  were  suffered  between  July  1, 1889,  and  the  de- 
livery of  the  contract,  and  that  these  losses  arose  from 
credits  given  to  parties  who  had-  no  credit  rating  in  Dun's 
reports,  but  did  have  such  rating  in  Bradstreet's  reports. 
It  is  now  contended  that  the  Langsdorf  indorsement  is  purely 
prospective  in  its  operation,  and  only  insures  losses  occurring 
after  November  8th ;  so  that,  for  the  losses  occurring  before 
that  date,  covered  by  Bradstreet's  reports  only,  there  can  be 
no  recovery.  The  indorsement  reads:  "  Should  any  party 
to  whom  above-named  firm  may  tell  goods  not  be  rated, 
within  the  system  of  this  company,  at  Dun's  Mercantile 
Agency,"  etc.  The  argument  cannot  prevail.  This  indorse- 
ment is  part  of  the  whole  contract.  It  must  be  read  in  con- 
nection with  all  the  other  provisions  of  the  contract,  and  as 
though  it  were  incorporated  in  the  contract  at  the  proper 
place.  So  read,  there  can  be  no  doubt  that  the  contract  re- 
fers to  all  goods  sold  and  credits  given  between  July,  1889, 
and  July,  1890,  and  that  the  right  to  use  the  Bradstreet 
ratings  in  the  proper  cases  was  intended  to  be  as  broad  in 
its  terms  as  to  time  as  the  right  to  use  the  Dun  ratings. 

Subdivision  2  of  the  terms  and  conditions  of  the  policy 
provides  that,  in  calculating  "  losses,  no  credit  that  may  have 
been  given  shall  be  included  therein  exceeding  a  credit  of 
thirty  per  cent,  on  the  lowest  capital  rating  such  party  or 
parties  were  rated  at  in  said  Mercantile  Agency's  books  or 
reports."  In  a  number  of  instances  of  losses  the  plaintiff  had 
given  the  insolvent  debtors  a  larger  credit  than  thirty  per 
cent,  of  their  lowest  capital  rating.  The  court  allowed,  in 
such  cases,  thirty  per  cent,  of  such  rating,  and  disallowed. 
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the  excess.  It  is  claimed  by  appellant  that  the  clause  means, 
that  the  entire  credit  is  to  be  excluded,  and  not  simply  the- 
excess  above  thirty  per  cent,  of  the  rating.  This  is  purely 
a  matter  of  construction  of  language,  and  our  construction 
agrees  with  that  of  the  trial  court,  namely,  that  it  is  only 
that  part  of  the  credit  exceeding  thirty  per  cent,  of  the 
rating  which  is  to  be  excluded. 

It  is  claimed  that  a  loss  of  $300  suffered  by  the  failure  of 
one  Simansky  was  improperly  allowed.  It  appears  that 
Simansky's  name  appears  in  Dun's  reports  with  the  notation; 
"Blank  3;"  that  is,  no  capital  rating,  and  credit  "fair."  In 
Bradstreet's  reports,  however,  he  appears  rated  "X  D," 
which  means  $1,000  to  $2,000  capital,  credit  fair.  It  seem* 
to  us  that  this  loss  was  properly  allowed.  Simansky  had  no- 
capital  rating  in  Dun's  reports.  The  system  of  the  defend- 
ant required  both  a  capital  and  a  credit  rating.  This  was, 
therefore,  a  case  clearly  within  the  Langsdorf  indorsement, 
where  the  party  was  not  "  rated,  within  the  system  of  the 
company,  at  Dun's  Agency,"  and  was  so  rated  in  Bradstreet's. 
Agency. 

This  case  was  tried  and  submitted  to  the  court  February 
20, 1894,  and  taken  under  advisement  by  the  court,  and  held 
under  advisement  until  October  of  the  same  year.  The 
original  findings  were  signed  and  filed  October  2d,  and,  on 
motion  of  defendant,  were  amended  in  some  particulars  on 
the  27th  day  of  October,  on  which  day  the  appellant's  attor- 
neys made  proof  to  the  court  that,  on  the  2d  day  of  October, 
the  court  of  chancery  of  New  Jersey  had  by  decree  declared 
that  the  defendant  had  ceased  to  be  a  corporation  and  had 
forfeited  its  franchises  and  rights  under  the  laws  of  New  Jer- 
sey, and  appellant's  attorneys  objected  to  the  entry  of  judg- 
ment for  that  reason.  Thereupon  the  court  ordered  the  find- 
ings to  be  dated  and  filed  as  of  March  3d,  so  as  to  bring  them 
within  "the  term  at  which  the  case  was  tried,  and  also  ren- 
dered judgment  nunc  pro  tunc  as  of  that  day.  This  was  right. 


Digitized  by  CjOOQIC 


378  SUPEEME  COUET  OF  WISCONSIN.  [92 

Bluni  and  another  vs.  Van  Vechten. 

The  action  was  upon  contract.  Where  such  an  action  has 
been  fully  tried  and  submitted  and  taken  under  advisement 
by  the  court,  and,  pending  the  decision,  a  party  dies,  the 
oourt  will  not  allow  the  action  to  abate,  but  will  enter  judg- 
ment as  of  the  time  when  the  action  was  submitted.  The 
judgment  forfeiting  the  franchises  of  the  corporation  could 
amount  to  nothing  more  than  the  death  of  an  individual. 
1  Black,  Judgm.  §  127;  Mitchell  v.  Overman,  103  U.  S.62. 
By  the  Cowrt. —  Judgment  affirmed. 


.Blum  and  another,  Appellants,  vs.  Van  Veohten,  Garnishee, 
92  3781  ^Respondent. 

,107    290|  r 

January  81 — February  18, 1896. 

Receivers:  Garnishment:  Partnership:  Insolvency. 

A  receiver  appointed  in  an  action  to  wind  up  and  administer  the 
affairs  of  an  insolvent  partnership  cannot,  without  leave  of  the 
court  appointing  him,  he  garnished  by  creditors  of  the  firm  on  ac- 
count of  property  or  funds  in  his  hands  or  under  his  control  as 
such  receiver. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
oounty:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

On  the  24th  of  December,  1894,  Simon  Dittenhoefer  filed 
his  complaint  against  Charles  Hochstadter  in  the  circuit 
-court  for  Milwaukee  county,  setting  up  that  Dittenhoefer, 
the  plaintiff,  and  the  defendant,  Hochstadter,  were,  and  for 
a  considerable  time  had  been,  copartners  in  keeping  a 
clothing  store  or  stores  and  the  selling  of  ready-made  cloth- 
ing, hats,  caps,  and  furnishing  goods,  stating  the  terms  of 
•said  partnership ;  that  they  owned  and  operated  two  stores, 
one  at  St.  Paul,  Minnesota,  and  one  at  Milwaukee;  that  they 
4hen  had  in  their  possession  at  said  cities  a  large  and  valua- 


Digitized  by  CjOOQIC 


Wis.]  JANUARY  TERM,  1896.  379 

Blum  and  another  vs.  Van  Vechten. 

We  stock  of  goods,  and  valuable  good  will  and  leasehold  in- 
terests ;  that  no  equitable  division  of  said  assets,  even  if  there 
were  no  debts,  could  be  made  without  loss  to  the  parties; 
that  the  stock  in  Milwaukee  was  of  a  value  not  exceeding 
-$75,000,  and  the  St.  Paul  stock  of  the  value  at  cash  prices  of 
$30,000,  and  the  store  fixtures  and  furniture  of  the  value  of 
$1,000.  The  complaint  stated  that  the  firm  was  indebted  in 
the  sum  of  about  $120,000  and  was  insolvent  and  unable  to 
continue  its  business;  that  it  was  necessary  to  wind  up  the 
-affairs  of  the  partnership,  and  dispose  of  its  property,  and 
make  an  equitable  distribution  of  its  assets,  and  that  the  said 
partnership  should  be  dissolved,  neither  party  desiring  to 
♦continue  it,  and  the  firm  assets  be  used  to  pay  its  creditors; 
that  an  accounting  be  had,  etc.  The  prayer  was  for  a  dis- 
solution of  the  partnership,  and  the  appointment  of  a  re- 
ceiver pf  its  property  and  effects,  with  power  to  dispose  of 
.  the  same  and  collect  all  debts  for  the  benefit  of  the  parties 
interested;  that  the  partnership  debts  be  paid  under  the 
direction  of  the  court,  and  the  residue,  if  any,  be  divided  ac- 
cording to  the  rights  of  the  parties;  and  for  general  relief. 
On  the  same  day,  the  defendant,  Hochstadter,  by  his  at- 
torney, appeared  and  filed  a  verified  answer,  admitting  all 
the  allegations  of  the  complaint,  and  thereupon  an  order  of 
that  date  was  made,  reciting  that  the  parties  had  been  heard, 
appointing  one  of  the  defendants  in  the  present  action,  Peter 
Van  Vechten,  receiver  of  all  the  copartnership  property  and 
assets  of  said  firm,  upon  his  giving  a  bond  in  the  sum  of 
$50,000,  with  sureties  to  be  approved  by  the  court;  and  that, 
upon  the  approval  and  filing  of  such  bond,  all  the  copart- 
nership property,  assets,  and  effects  be,  and  the  same  were 
thereby,  according  to  the  order,  transferred  to  and  vested  in 
said  receiver,  with  full  power  to  demand  and  receive,  collect 
and  sue  for  the  same;  and  that  the  parties  assign,  transfer, 
and  deliver  the  same  to  such  receiver;  and  that  he  have 
leave  to  apply  to  the  court  for  direction  in  his  receivership. 
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On  the  same  day  the  receiver  gave  the  required  bond,  which 
was  approved  and  filed,  and  he  took  possession  of  the  assets 
of  said  firm  under  said  order,  and  has  been  in  the  constant 
possession  and  control  of  the  same  ever  sinee. 

On  the  3d  day  of  January,  1895,  the  plaintiffs  in  the  pres- 
ent action  commenced  an  action  in  the  same  court  against 
said  copartnership  for  the  recovery  of  a  money  demand,  and 
against  Peter  Van  Vechten,  as  their  garnishee,  upon  a  proper 
affidavit  for  that  purpose,  and  he  was  summoned  to  answer 
as  such  garnishee.  Upon  these  facts,  and  the  record  and 
proceedings  in  both  cases,  the  said  receiver,  Van  Vechten,  ap- 
plied in  this  action,  in  which  he  had  been  garnished,  for  an 
order  dismissing  the  same  as  to  him.  In  opposition,  the- 
plaintiffs  read  an  affidavit,  in  substance,  that  it  was  their  in- 
tention, as  soon  as  they  should  recover  judgment,  to  apply 
to  the  court  in  the  partnership  action  to  intervene  and  be- 
come parties  thereto,  in  order  to  contest  the  validity  of  thfr 
appointment  of  the  receiver  therein,  and  to  have  the  samet 
set  aside,  so  that  the  lien  obtained  by  virtue  of  the  garnish- 
ment of  said  Van  Vechten  might  be  enforced,  upon  the  gfround 
that  the  court  had  no  jurisdiction  to  appoint  such  receiver, 
that  the  appointment  was  contrary  to  and  forbidden  by  stat- 
ute, and  fraudulent,  and  the  proceedings  in  said  partnership 
action  and  the  said  appointment  of  said  Van  Vechten  as  re- 
ceiver were  had  and  made  for  the  purpose  of  hindering  and 
delaying  the  creditors,  and  the  plaintiff  in  particular. 

Upon  the  hearing,  the  action  as  to  Van  Vechten,  garnishee 
and  receiver  as  aforesaid,  was  dismissed,  with  $10  costs  of 
motion,  and  the  plaintiffs  appealed  from  the  order  of  dis- 
missal. 

For  the  appellants  there  were  briefs  by  Turner,  Bloodgood 
dk  Kemper,  and  oral  argument  by  W.  J.  Turner.  To  the- 
point  that  the  receiver  had  waived  his  privilege  of  exemp- 
tion from  garnishment,  they  cited  Beach,  Receivers,  §  653; 
Buhhell  v.  Dana,  9  How.  Pr.  424;  Jay' a  Cose,  6  Abb.  Pr. 
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293;  Naumhwrg  v.  Hyatt,  24  Fed.  Eep.  901;  In  re  Young, 
7  id.  855. 

For  the  respondent  there  was  a  brief  by  Winkler,  Flanr 
<lers,  Smith,  Bottwm  db  Vilas,  and  oral  argument  by  W.  K. 
Gibson.  They  argued,  among  other  things,  that  "  when  a 
receiver  is  duly  appointed  of  the  effects  of  a  copartnership 
in  an  action  brought  by  a  creditor  of  the  firm  he  cannot  be 
garnished  by  judgment  creditors  of  the  firm  as  to  partner- 
ship assets  in  his  hands,  such  assets  not  being  subject  to 
garnishee  process."  "Such  liability,  if  recognized,  would 
•defeat  the  very  ends  for  which  he  was  appointed,  since  a 
judgment  at  law  upon  the  garnishment  would,  if  recognized 
and  sustained,  entirely  divest  the  jurisdiction  of  equity." 
High,  Beceivers,  §  151 ;  Richards  v.  People,  81  111.  561 ;  Mc- 
Gowan  v.  Myers,  66  Iowa,  99;  People  ex  rel.  Tremperv. 
Brooks,  40  Mich.  333 ;  Columbian  Book  Co.  v.  De  Oolyer, 
115  Mass.  67;  Jackson  v.  Lahee,  114  111.  287,  294;  20  Am.  & 
Eng.  Ency.  of  Law,  138,  139;  Field  v.  Jones,  11  Ga.  413; 
Smith  v.  McNamara,  15  Hun,  447,  448;  Waples,  Garnish- 
ment, 219,  221,  222;  Beach,  Eeceivers,  §  228;  Atffy  Gen.  v. 
Guardian  M.  Z.  Ins.  Co.  77  N.  Y.  272;  Woerishoffer  v. 
North  Rvoer  Const.  Co.  99  id.  398;  Tuck  v.  Manning,  150 
Mass.  211,  215. 

Pinney,  J.  The  appellants'  counsel  concedes  that  it  would 
be  a  contempt  of  the  court  appointing  him  to  interfere  with 
a  receiver's  possession  of  property  pertaining  to  his  trust 
and  received  by  him  in  that  capacity,  and  that  an  actual 
levy  on  property,  or  attachment  of  the  same,  could  not  be 
made  without  leave  of  the  court  whioh  appointed  him.  This 
concession  is  fatal  to  the  plaintiffs'  contention  in  support  of 
the  garnishment  of  the  receiver;  for,  if  the  process  of  gar- 
nishment should  be  effectively  prosecuted,  it  would  necessa- 
rily result  in  depriving  the  receiver  of  the  property  rightfully 
in  his  possession  without  the  leave  of  the  court  appointing 
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him,  in  order  to  satisfy  the  plaintiffs'  demand.  The  claim 
that  the  garnishee  action  is  not  against  the  receiver  in  his 
official,  but*  in  his  personal,  capacity,  though  affecting  the 
title  and  right  of  possession  of  such  property,  is  an  evasion 
of  the  difficulty,  and  cannot  be  maintained.  Whether  the 
action  affects  him  in  his  official  capacity,  and  not  the  mere- 
manner  or  style  in  which  he  is  named  in  the  process,  is  the 
true  test.  The  question  is  not  one  of  mere  form,  but  of  sub- 
stance, and  whether  the  receiver,  in  his  official  capacity  and 
rights,  is  to  be  affected  by  the  action.  High,  Receivers, 
§§  256,  257.  The  rule  is  otherwise  where  the  receiver  takes 
possession  or  holds  property  which  does  not  pertain  to  his 
office,  and  where  he  is  a  mere  trespasser  (Beach,  Receivers,. 
§  660);  or  where  he  is  sued  to  recover  damages  as  for  a  tortr 
and  there  is  no  attempt  to  interfere  with  the  actual  posses- 
sion of  the  property  which  he  holds  under  the  order  of  the 
court  appointing  him  (Kinney  v.  Crocker ',  18  Wis.  74;  Wood 
v.  Crockery  18  Wis.  345).  The  better  opinion  seems  to  be 
that  the  privilege  of  the  receiver  is  not  personal,  but  pertains 
to  his  trust,  and  exists  for  the  protection  of  the  rights  of 
those  whom  he  represents,  and  that,  where  the  prosecution 
of  the  action  would  affect  or  interfere  with  the  control  of 
the  property  rightfully  in  his  custody,  he  cannot  waive  it 
without  the  consent  of  the  court.  Otherwise,  the  protection 
which  the  court  interposes  against  unwarranted  interference 
with  its  own  officers,  and  depredations  upon  the  estate  in 
its  charge  and  custody,  would  be  broken  down,  and  confus- 
ing and  embarrassing  questions  in  its  administration  would 
ensue.  Beach,  Receivers,  §  653.  There  are,  however,  au- 
thorities which  hold  that  the  receiver  may  waive  the  objec- 
tion. 

The  possession  of  the  receiver  is  the  possession  of  the 
court  appointing  him,  and  the  property  in  his  hands  as  such 
is  not  subject  to  attachment,  nor  is  he  subject  to  garnish- 
ment on  account  of  it  or  funds  in  his  hands  or  subject  to  his 
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control  in  that  capacity.  Where  a  receiver  has  been  prop- 
erly appointed  of  the  property  and  effects  of  a  partnership, 
be  cannot  be  garnished  in  an  action  brought  by  a  creditor 
of  the  firm  or  upon  a  judgment  recovered  therein ;  as  a  judg- 
ment upon  the  garnishment,  if  recognized  and  enforced,, 
would  divest  and  defeat  the  previously  acquired  jurisdiction 
of  the  court  in  the  equitable  action  to  administer  and  apply 
to  proper  purposes  the  property  and  effects  of  the  partner- 
ship. The  authorities  to  this  effect  are  too  numerous  and 
decisive  to  admit  of  question  or  doubt.  High,  Receivers,, 
§§  151, 164;  Beach, Receivers,  §  228,  and  cases  cited;  8  Am. 
&  Eng.  Ency.  of  Law,  1145,  and  cases  in  note;  Jackson  v. 
Zahee,  114  111.  287;  Columbian  Book  Co.  v.  De  Golyer,  115- 
Mass.  67;  Comm.  v.  Hide  dk  L.  Ins.  Co.  119  Mass.  155;. 
Holmes  v.  McDowell,  15  Hun,  585. 

In  the  last  case  cited,  the  action  was  to  administer  and 
distribute  the  assets  of  an  insolvent  partnership  equally 
among  its  creditors,  and  to  adjust  its  affairs,  and  a  receiver 
was  appointed  by  stipulation.  Subsequently,  and  during 
the  pendency  of  the  action,  certain  creditors  of  the  partner- 
ship recovered  judgments  against  the  firm  upon  which  sup- 
plemental proceedings  were  instituted,  in  which  the  samo 
person  was  appointed  receiver  as  in  the  partnership  action, 
and  such  creditors  applied  in  the  latter  action  to  have  the 
receiver  directed  to  pay  their  debts  in  full;  but  it  was  held 
that  the  judgments  they  had  recovered,  and  the  proceedings- 
under  them,  gave  them  no  priority  over  the  other  creditors, 
of  the  firm,  and  their  application  was  denied.  In  that  case 
the  court  held  that  the  owners  of  the  partnership  property 
had,  by  their  voluntary  act,  placed  it  in  the  hands  of  the 
court  for  equal  distribution,  and  that  the  court  had  assumed 
jurisdiction  over  it  for  that  purpose;  that  it  had  not  yet 
made  its  order  of  distribution,  but,  by  the  appointment  of 
its  receiver,  it  had  assured  all  persons  interested  that  it 
would  make  that  order  in  due  time  and,  until  it  settled  the 
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terms  thereof,  it  would  hold  it  for  that  purpose;  and  that 
the  property  or  fund  from  its  sale  was  in  the  hands  of  the 
oourt,  and  any  one  interested  might  quicken  its  action  by 
proper  application,  and  that  the  court  held  the  property  in 
trust  for  the  benefit  of  those  who  might  be  entitled  to  it, 
and  that  all  might  be  properly  protected;  that  the  property, 
when  once  in  the  hands  of  the  court,  was  pledged  and  dedi- 
cated to  the  objects  of  the  proceeding,  and  in  it  others  be- 
came interested,  who  had  a  right  to  invoke  the  action  of  the 
court  that  had  thus  assumed  control  over  it;  and  that  the 
creditors  of  the  firm  were  the  cestuis  que  trustent  of  the 
•court,  and  could  not  be  defrauded,  unless  the  court  should 
lend  itself  to  the  fraud.  Tljis  decision  was  affirmed  in  76 
N.  Y.  596,  on  the  ground  stated  in  the  prevailing  opinion. 
This  view  is  supported  by  Van  Alstyne  v.  Cook9  25  N.  Y. 
489;  Lew  v.  JFbrd,  2  Paige,  310;  Maynard  v.  Bond,  67  Mo. 
315. 

We  think  these  views  are  eminently  practical  and  sound, 
and  that  they  are  decisive  of  this  case,  which  is  brought  to 
wind  up  and  administer  the  affairs  of  an  insolvent  partner- 
ship; and  it  is  not  necessary  here  to  consider  whether  they 
would  be  strictly  applicable  to  actions  brought  by  one  part- 
ner for  protection  and  relief  against  the  wrongful  or  fraudu- 
lent conduct  of  his  copartner,  and  in  which  the  element  of 
conceded  insolvency  of  the  firm  does  not  exist.  The  equi- 
ties and  rights  of  partnership  creditors  against  the  partner- 
ship property  are  to  be  worked  out  through  the  equity  of 
each  of  the  partners  to  have  the  partnership  property  and 
effects  first  applied  to  the  payment  of  the  partnership  debts, 
and  there  can  be  no  doubt  of  the  right  of  any  creditor  of 
the  partnership  to  intervene,  pro  interesse  8tco9  for  the  proper 
assertion  and  enforcement  of  his  rights,  and  to  be  heard 
therein  in  respect  to  any  proceeding  in  the  action  to  his  in- 
jury or  prejudice,  either  wrongful  or  fraudulent.  The  court, 
in  the  partnership  action,  had  jurisdiction  of  the  subject 
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matter  and  of  the  parties;  and  there  is  nothing  in  the  case 
to  show  that  the  court,  upon  the  admitted  insolvency  of 
the  partnership,  ought  not  to  have  appointed  the  defend- 
ant receiver,  in  order  to  wind  up  and  settle  its  affairs  and 
apply  the  firm  property  equally  to  the  payment  of  the  part- 
nership creditors.  Equality  is  equity,  and  we  f  ail  to  per- 
eeive  any  reason  for  saying  that  such  a  proceeding  is  either 
fraudulent  or  void.  The  plaintiffs  in  this  action,  as  credits 
ors  at  large  of  the  partnership,  could  have  successfully  in- 
tervened in  the  partnership  action  to  secure  their  rights  and 
an  equal  application  of  the  partnership  assets  to  the  pay- 
ment of  their  demand  with  those  of  other  creditors,  and 
there  is  nothing  in  the  case  of  Weber  v.  Weber,  90  Wis.  467, 
leading  to  a  contrary  conclusion.  The  statute  in  relation  t6 
voluntary  assignments  has  not  taken  away  the  jurisdiction 
of  courts  of  equity  in  a  case  like  the  present,  and  it  is  still 
competent  for  either  partner  to  bring  such  an  action ;  and, 
if  the  defendant  chooses  to  admit  the  equity  of  the  case, 
there  is  no  reason  why  the  court  should  not  proceed  to  final 
adjudication  and  administration  of  the  partnership  assets. 

The  case  of  Jacobson  v.  Landolt,  73  Wis.  142,  was  re- 
lied on,  but  the  question  whether  property  rightfully  in  the 
hands  of  a  receiver  is  subject  to  attachment  does  not  ap^ 
pear  to  have  been  there  considered  or  decided.  The  case 
is  wholly  devoted  to  the  right  of  one  not  a  party  to  the 
.action  to  intervene  to  assert  a  lien  upon  or  right  to  prop- 
erty in  the  hands  of  a  receiver,  and  to  the  method  of  pro- 
cedure in  such  cases. 

For  these  reasons  the  order  dismissing  the  action  as  to 
the  defendant  Van  Vechten,  the  receiver,  faas  rightly  made. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 

The  liability  of  a  receiver  to  garnishment  for  money  due  from  him 
is  the  subject  of  a  note  to  Irwin  v.  McKechnie  (68  Minn.  145)  in  26  L. 
RA.2ia— Rbp. 

Vol.  92—26 
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92I86I      Bentley  and  others,  Respondents,  vs.  Adams  and  others, 

dl03  38ti|  *  11       ^ 

Appellants. 

February  I— February  IS,  1896. 

Liens:  Architects:  Time  for  filing:  Amendment  and  repeal  of  statutes: 
"  When  the  relation  of  landlord  and  tenant  exists." 

t  Where  architects  are  employed  to  supervise  the  construction  of  a 
building  for  a  certain  percentage  of  its  cost,  and  the  building  con- 
tract provides  that  final  settlement  with  the  contractor  shall  be 
made  upon  their  certificate  showing  completion  of  the  building 
according  to  the  plans  and  specifications,  the  time  limited  for  the 
filing  of  a  claim  for  a  lien  for  their  services  does  not  begin  to  run 
until  their  work  is  completed  by  the  giving  of  such  final  certificate. 

&  Ch.  349,  Laws  of  1885,  amended  sec.  3314,  R.  S.,  by  adding  a  provis- 
ion that  the  lien  for  labor  or  materials  given  by  that  section 
should  attach  to  the  real  property  of  any  person  upon  whose  prem- 
ises the  improvements  were  made,  if  such  owner  had  knowledge 
thereof  and  consented  thereto.  Ch.  406,  Laws  of  1887,  provided 
that  said  ch.  349  should  not  be  construed  as  giving  a  lien  where 
the  relation  of  landlord  and  tenant  exists.  Held,  that  said  ch.  466 
was  an  independent  act,  and  did  not  become  a  part  of  sec.  3314  so 
as  to  be  repealed  by  the  omission  of  its  provisions  from  subsequent 
revisions  of  that  section,  where  the  only  purpose  of  such  revisions 
was  to  extend  the  privileges  of  the  lien  law  to  other  specified  per- 
sons and  to  make  it  cover  other  specified  improvements. 

&  Where  a  lease  provides  that  the  lessee  shall  erect  a  building  upon 
the  premises  which  shall  be  the  property  of  the  lessor,  the  relation 
between  the  parties  is  not  merely  that  of  landlord  and  tenant, 
within  the  meaning  of  ch.  466,  Laws  of  1887  (providing  that  a^ 
certain  part  of  the  lien  law  shall  not  be  construed  as  giving  a  lien 
where  the  relation  of  landlord  and  tenant  exists),  but  the  case  is 
within  the  provision  that  the  lien  "  shall  attach  to  .  .  .  the 
real  property  of  any  person  on  whose  premises  such  improve- 
ments are  made,  such  owner  having  knowledge  thereof  and  con- 
senting thereto." 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ltjdwtg,  Judge.    Affirmed. 
On  the  1st  day  of  September,  1890,  John  Quincy  Adams 


Digitized  byCjOOQlC 


Wis.]  JANUARY  TERM,  1896.  S8T 

Bentfe£  and  others  va  Adams  and  others. 

and  others,  appellants,  were  the  owners  in  fee,  though  in 
trust,  of  lots  11  and  12,  block  17,  in  the  Third  ward  of  the 
city  of  Milwaukee,  and  as  such  owners^  being  duly  author- 
ized thereto,  they  entered  into  a  contract  with  Frederick  W, 
Montgomery,  by  the  terms  of  which  they  demised  said  prem- 
ises to  him  for  the  term  of  ninety-nine  years.  By  the  terms 
of  the  contract  Montgomery  stipulated  and  agreed  to  erect 
on  the  premises,  according  to  plans  and  specifications  of 
Andrews,  Jacques  &  liantotil,  architects,  a  building  to  cost 
not  less  than  $115,000,  completed  and  ready  for  occupancy 
by  July  1,  1892,  free  from  all  liens;  the  building  to  be  the 
property  of  the  appellants.  Montgomery  further  stipulated 
to  pay  an  annual  sum,  mentioned,  as  rent  for  the  use  of  the 
premises  and  improvements.  The  parties  were  mentioned  in 
the  contract  as  lessors  and  lessee.  It  contained  appropriate 
stipulations  and  agreements  to  bind  Montgomery  to  pay  and 
discharge  all  claims  and  liens  for  the  construction  of  the 
building,  and  to  protect  the  appellants  and  save  them  harm- 
less from  the  same.  It  was  further  stipulated  in  the  con- 
tract that  Montgomery,  after  the  construction  of  the  build- 
ing, should  have  the  right  to  sublet  the  same. 

Pursuant  to  the  obligations  of  the  contract,  on  the  30th 
day  of  December,  1891,  Montgomery  contracted  with  Thomas 
li.  Beiitley,  one  of  the  plaintiffs,  for  the  construction  of  the 
building  mentioned,  according  to  plans  and  specifications 
made  by  Andrews,  Jacqiies  <&  Rantoul;  and  it  was  specially 
provided  in  such  building  contract  that  all  payments  to  the 
contractor  should  be  made  on  certified  statements  of  the 
architects,  and  that  final  settlement  should  be  made  on  the 
certificate  showing  completion  of  the  building  in  all  respects 
according  to  the  plans  and  specifications.  The  architects 
were  employed  to  supervise  the  construction  of  the  building 
as  contemplated  by  the  Bentley  contract,  and  it  was  agreed 
that  their  compensation  should  be  five  per  cent,  of  the  cost 
of  such  building. 
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Montgomery  failed  to  pay  in  full  the  contractor,  Bentley > 
•or  said  architects,  and  failed  to  pay  several  other  persons 
who  performed  work,  labor,  and  services  and  furnished  ma- 
terial ip.  the  construction  of  the  building.  On  the  4th  day 
of  May,  1893,  Montgomery  assigned  all  his  interest  in  the 
premises  to  the  defendant  American  Realty  Company,  and 
thereafter  said  realty  company,  with  Montgomery,  incurred 
some  indebtedness,  which  was  not  paid,  in  the  completion 
of  the  building;  and  thereafter,  on  the  23d  day  of  Novem- 
ber, said  realty  company,  on  notice,  and  because  of  failure 
to  pay  rent  accrued,  surrendered  the  property  to  appellants, 
and  the  Montgomery  lease  or  contract  was  canceled.  About 
the  same  time  appellants  gave  to  Montgomery  an  option  to 
acquire  the  property  by  purchase. 

At  the  time  of  the  surrender  to  appellants,  as  above  set 
forth,  the  several  lien  claimants,  whose  claims  were  adjudged 
in  this  action,  existed,  and  the  lien  petitions  were  then  sub- 
stantially all  on  file.  Those  not  then  filed  were  soon  after- 
wards. Two  actions  were  brought  to  foreclose  the  liens,  and 
such  proceedings  were  had  that  all  the  lien  claimants  united 
in  this  action,  and  their  rights  were  adjudicated  by  the  court 
and  the  decree  entered  herein. 

The  court  found,  among  other  things,  that  the .  architects 
were  entitled  to  a  lien  from  the  time  they  commenced  work 
on  the  plans,  which  was  some  time  before  the  commence- 
ment of  the  building;  also  found  that  the  time  for  filing* 
their  lien  did  not  expire  till  their  work  was  completed  by 
the  giving  of  the  final  certificate  as  provided  in  the  building 
contract;  also  found  that  all  of  the  lien  claimants  were  en- 
titled to  liens  upon  the  interest  of  the  appellants,  the  own- 
ers of  the  fee,  as  well  as  upon  the  interest  of  the  said  Mont- 
gomery and  the  said  American  Realty  Company.  To  each 
of  the  findings  specially  mentioned  exceptions  were  filed. 
Judgment  was  rendered  in  accordance  with  such  findings, 
from  which  judgment  this  appeal  was  taken. 
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For  the  appellants  there  was  a  brief  by  Winkler,  Flanders, 
Smith,  Bottum  dk  Vilas,  and  oral  argument  by  F.  C.  Winkler. 

J.  A.  Eggen,  for  the  respondent  Bentley,  to  the  point  that 
the  lessor's  interest  is  subject  to  liens  for  improvements  di- 
rected or  authorized  in  the  lease,  cited  Parker  v.  Rail,  14 
Phila.  619;  Lloyd,  Buildings  (2d  ed.),  §  247;  Schmalz  v. 
Mead,  125  K  T.  188;  Burkitt  v.  Harper,  79  id.  273;  Otis  v. 
Dodd,  24  Hun,  538;  S.  C.  90  N.  T.  336;  Kosher  v.  Lewis, 
31  N.  T.  Supp.  433;  Kremer  v.  Walton,  11  Wash.  120;  Heath 
v.  Sottes,  73  Wis.  217 ;  Edwards  dk  McOuUoch  L.  Co.  v.  Mosher, 
88  id.  672. 

For  the  respondents  Werner  and  Cordes  dk  Treis  there  was 
a  brief  by  A.  J.  Eimermann. 

For  the  respondents  Harper  dk  Sons  there  was  a  brief  by 
JVath.  Perdes  dk  Sons,  attorneys,  and  E.  F.  J.  Goldsmith,  of 
counsel. 

For  the  respondents  Andrews  and  others  there  was  a  brief 
by  Miller,  Noye*,  Miller  dk  Wahl,  and  oral  argument  by  Geo. 
H.  Noyes. 

Marshall,  J.  It  is  insisted  on  the  part  of  the  appellants 
that  the  claim  of  the  architects  was  not  filed  in  time,  and 
this  turns  upon  when  their  work  was  completed.  Accord- 
ing to  the  evidence,  the  last  actual  service  which  they  ren- 
dered was  when  they  visited  the  premises  the  first  week  in 
June,  1893.  At  that  time  the  building  was  not  completed 
to  their  satisfaction.  They  pointed  out  various  defects 
which  they  required  the  contractor  to  remedy  as  a  condi- 
tion precedent  to  their  giving  him  a  final  certificate  as  pro- 
vided in  the  contract.  The  compensation  of  the  architects 
was  fixed  at  five  per  cent,  of  the  total  cost  of  the  building, 
and  the  last  act  required  of  them  was  to  give  a  final  certifi- 
cate of  satisfactory  construction  in  compliance  with  the 
contract.  If  the  time  for  the  filing  of  their  petition  com- 
menced to  run  from  the  time  they  last  performed  actual 
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services  in  the  first  week  of  June,  1893,  then  such  petition 
was  not  filed  in  time.  If  it  did  not  commence  to  run  till 
the  completion  of  their  contract  by  final  inspection  and  the 
giving  of  the  final  certificate,  then  their  petition  was  filed 
in  time.  Their  contract  was  entire.  They  were  not  enti- 
tled to  recover  their  percentage  on  the  cost  of  the  building, 
except  upon  a  full  compliance  with  its  requirements  by  final 
inspection  and  the  giving  of  the  final  certificate  of  satisfac- 
tory construction.  Therefore,  their  services  continued  till 
the  performance  of  the  final  act  required  of  them,  unless 
sooner  discharged.  It  follows,  therefore,  that  their  lien  pe- 
tition was  filed  in  time. 

The  trial  court,  under  sec.  3314,  R  S.,  which  provides 
that  the  lien  shall  attach  to  and  be  a  lien  on  the  real  prop- 
erty of  any  person  on  whose  premises  the  improvements 
are  made,  such  owner  having  knowledge  thereof  and  con- 
senting thereto,  adjudged  all  the  claims  to  be  liens  upon  the 
right,  title,  and  interest  of  the  appellants  in  the  real  estate. 
They  had  the  fee  title  at  the  time  of  the  commencement  of 
the  building,  and  the  court  held  that  the  liens  attached  to 
such  title.  This  is  claimed  to  be  error,  upon  the  ground 
that  under  sec.  3314,  E.  S.,  and  ch.  466,  Laws  of  1887,  the 
right  to  a  lien  on  the  interest  of  appellants  does  not  exist, 
because  of  the  fact,  as  they  allege,  that  the  relation  of  land- 
lord and  tenant  existed  between  them  and  Montgomery 
and,  later,  between  them  and  the  American  Realty  Com- 
pany, who  incurred  the  indebtedness.  Oh.  466  provides  as 
follows:  "  Section  1  of  chapter  349  of  the  Laws  of  1885  and 
the  acts  of  1887  amendatory  thereof,  shall  not  be  construed 
as  giving  a  lien  where  the  relation  of  landlord  and  tenant 
exists."  On  the  part  of  respondents,  it  is  claimed  that  the 
law  of  1887  was  repealed  by  subsequent  revisions  of  sec. 
3314,  R.  S.,  to  wit,  by  the  revisions  contained  in  ch.  442, 
Laws  of  1887,  and  ch.  275,  Laws  of  1889,— this  upon  the 
ground  that  ch.  466  became  a  part  of  sec.  3314,  and  that 


Digitized  by  CjOOQIC 


Wis.]  JANTJAKY  TERM,  1896.  391 

Bentley  and  others  vs.  Adams  and  others. 

when  the  section  was  subsequently  revised,  and  the  provis- 
ions of  ch.  466  were  omitted,  that  operated  to  repeal  it. 

The  law  is  well  settled  that  all  provisions  of  a  former  sec- 
tion not  found  in  a  revised  section  are  repealed.  State  v. 
Ingersoll,  17  Wis.  631;  Goodno  v.  Oshkosh,  31  Wis.  127; 
State  ex  rd.  Terry  v.  Keaough,  68  Wis.  135,  and  other  cases 
cited  by  counsel.  In  all  these  cases  the  part  held  to  have 
been  repealed  formed  a  part  of  the  section  in  its  original 
state.  The  question  is  clearly  presented  in  State  ex  rel.  Terry 
v.  Keaough.  By  ch.  58,  Laws  of  1885,  a  clause  was  added 
to  sec.  997,  R  S.,  Jt>y  the  following  language:  "  Section  997 
of  the  Revised  Statutes  is  hereby  amended  by  adding  to  the 
end  thereof  the  following."  This  section  being  afterwards 
revised,  and  the  part  added  by  the  law  of  1885  omitted,  it 
was  held  that  the  part  omitted  was  repealed.  The  difficulty 
of  applying  the  rule  above  stated  is  that  ch.  466,  Laws  of 
1887,  is  an  independent  act.  It  did  not  add  anything  to,  or 
take  anything  from,  sec.  3314,  but  provided  that  the  lan- 
guage used  therein  should  not  be  construed  to  give  a  lien 
where  the  relation  of  landlord  and  tenant  exists.  The  sub- 
sequent revision  of  the  section  did  not  change  the  language 
to  which  ch.  466  referred,  and  there  is  nothing  to  show  any 
legislative  intent  to  repeal  such  chapter.  It  by  no  means 
necessarily  follows  that  the  revision  of  a  section,  or  the  en- 
actment of  a  new  one  covering  the  subject  matter  and  em- 
bracing new  provisions,  works  a  repeal  by  implication  of  an 
existing  independent  act.  Whether  such  revision  or  new 
.act  has  that  effect  depends  upon  the  legislative  intent.  If  it 
is  clear  that  the  purpose  of  the  new  act  is  merely  to  continue 
the  former,  and  to  have  it  embrace  additional  provisions, 
that  will  be  the  eflFect  given  to  it.  GMkey  v.  Cook,  60  Wis. 
133.  By  reference  to  ch.  442,  Laws  of  1887,  we  find  that 
the  revision  of  sec.  3314  then  made  was  merely  to  extend 
the  privileges  of  the  lien  law  to  architects  and  surveyors; 
And  by  reference  to  ch.  275,  Laws  of  1889,  it  will  be  seen 
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that  the  only  purpose  of  that  revision  was  to  extend  the 
privileges  of  the  lien  law  so  as  to  cover  building  as  well  as 
repairing  fences,  and  to  cover  "  the  making  or  repairing  of 
any  walk  or  curbing  upon  land,  irrespective  of  any  ease- 
ment on  or  over  the  land."  The  sole  purpose  of  the  two 
revisions  was  to  make  the  changes  indicated,  and  to  con- 
tinue the  law  as  before,  with  such  changes,  and  not  to  re- 
peal or  change  any  other  act  on  the  subjeot.  Hence,  the 
conclusion  is  reached  that  ch.  466,  Laws  of  1887,  is  still  in 
force. 

It  follows  from  the  foregoing  that  it  is  essential  to  deter- 
mine the  scope  of  ch.  466.  The  "  relation  of  landlord  and 
tenant "  mentioned  in  the  section  obviously  means  such  rela- 
tion as  commonly  known  and  legally  recognized.  It  was  not 
intended  to  include  all  cases  where  the  parties  may  see  fit 
to  contract,  designating  themselves  as  "  lessor  "  and  "  lessee." 
The  "  relation  of  landlord  and  tenant,"  strictly  so  called,  and 
in  the  sense  in  which  the  term  is  used  in  the  statute  under 
consideration,  is  merely  the  relation  which  exists  between 
two  parties  for  the  possession  of  lands  or  tenements  by  one 
in  consideration  of  a  certain  rent  to  be  paid  therefor  to  the 
other.  Taylor,  Landl.  &  T.  §  14;  1  Bouv.  Law  Diet  4.  It 
follows  from  the  foregoing  that,  notwithstanding  the  con- 
tract between  appellants  and  Montgomery  is  called  by  the 
parties  a  "  lease,"  and  they  are  designated  therein,  respect- 
ively, as  "  lessors "  and  "  lessee,"  the  relation  existing  be- 
tween them  was  something  more  than  is  contemplated  by 
the  term  "  relation  of  landlord  and  tenant."  It  contemplated 
the  construction  of  a  building  by  the  so-called  lessee  on  the 
land  of  the  so-called  lessors,  for  their  benefit.  They  were  to 
become  owners  of  the  property.  If  an  owner  can  free  him- 
self from  the  operation  of  the  lien  law  by  merely  making  a 
contract  having  some  of  the  elements  of  a  "  lease,"  strictly 
so  called,  designating  the  owner  of  the  land  as  "lessor"  and 
the  contractor  who  is  to  build  the  building  as  "  lessee,"  a 
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very  convenient  method  would  exist  by  means  of  which  such 
law  can  effectually  be  nullified.  Ch.  466,  Laws  of  1887,  was 
not  intended  to  apply  to  a  case  where  a  person  contracts 
with  another  to  build  a  building  for  such  person  on  his  land, 
though  coupled  with  an  agreement  that  such  other  shall 
occupy  the  premises  as  tenant  of  such  person.  Where  per- 
sons bear  such  relation  to  each  other,  they  are  clearly  within 
the  meaning  of  the  statute  which  gives  a  lien  "  upon  the  real 
estate  of  any  person  upon  whose  premises  the  improvements 
are  made,  such  owner  having  knowledge  thereof  and  con- 
senting thereto."  Edwards  db  M.  L.  Co.  v.  Mosher,  88  Wis. 
672. 

It  follows  from  the  foregoing  that  the  part  of  the  judg- 
ment of  the  superior  court  appealed  from  must  be  affirmed. 

By  the  Court —  The  part  of  the  judgment  of  the  superior 
court  appealed  from  is  affirmed. 


Baokhaus,  Appellant,  vs.  Chicago  &  Northwestern  Rail- 
way Company,  Respondent. 

February  £— February  18t  1896. 

Railroads:  Carriers:  Reasonable  opportunity  to  remove  goods:  Destruc- 
tion by  fire. 

A  railway  company  is  not  liable  as  a  common  carrier  for  goods  de- 
stroyed by  fire  in  its  warehouse  three  days  after  actual  notice  of 
their  arrival  had  been  given  to  the  consignee. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwio,  Judge.    Affirmed. 

This  action  was  brought  to  enforce  an  alleged  liability  of 
defendant,  as  a  common  carrier,  for  goods,  belonging  to 
plaintiff,  destroyed  by  fire  while  in  possession  of  defendant. 
The  facts  requisite  to  a  proper  understanding  of  the  case  are 
sufficiently  stated  in  the  opinion. 
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For  the  appellant  there  were  briefs  by  Turner,  Bloodgood 
<fe  Kemper,  attorneys,  and  W.  </.  Turner,  of  counsel,  and  oral 
argument  by  W.  J.  Turner. 

For  the  respondent  there  was  a  brief  by  Winkler,  Flan- 
ders, Smith,  Bottum  <&  Vilas,  and  oral  argument  by  F.  C. 
Winkler. 

Marshall,  J.  Plaintiff,  for  a  considerable  period  of  time 
prior  to  the  happening  of  the  loss  hereinafter  mentioned, 
carried  on  the  business  of  a  commission  merchant  in  the  city 
of  Milwaukee,  handling  and  selling  hops.  He  was  not  the 
owner  of  a  warehouse,  and  had  been  accustomed  to  have  his 
goods  transported  to  Milwaukee  over  defendant's  line  of 
railway,  and  to  leave  the  property  in  its  possession,  at  its 
warehouse,  until  sold  or  reshipped ;  and  it  had  been  the  cus- 
tom of  defendant,  upon  receipt  of  any  such  property  at  Mil- 
waukee over  its  line  of  road,  to  notify  plaintiff  by  postal 
card,  and  of  plaintiff  to  rely  upon  receiving  such  notice. 
For  some  weeks  prior  to  the  loss  plaintiff  had  been  absent 
from  the  city,  traveling  in  Dakota,  while  his  son,  a  young 
man,  was  left  to  attend  to  his  business.  The  property  ar- 
rived in  Milwaukee  on  the  24th  day  of  October,  1892,  and 
was  unloaded  and  placed  in  defendant's  warehouse  October 
26th,  where  it  remained  till  October  28th,  when  it  was  de- 
stroyed by  accidental  fire.  On  October  25th  the  son  was 
personally  notified  of  the  arrival  of  the  hops.  On  that  day 
the  defendant,  in  accordance  with  its  uniform  custom,  caused 
a  notice  to  be  made  out  on  a  postal  card  for  the  purpose  of 
notifying  plaintiff,  which  it  thereafter  caused  to  be  trans- 
mitted to  him,  at  his  Milwaukee  address,  through  the  mails. 
The  jury  found,  specially,  the  facts  in  accordance  with  the 
foregoing  statement,  and  also  found  in  the  affirmative  in 
answer  to  the  seventh  question,  which  was  as  follows: 
"  Was  the  plaintiff's  son,  on  the  25th  day  of  October,  1892, 
notified  of  the  arrival  of  the  two  cars  of  hops  at  Milwaukee, 
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containing,  respectively,  seventy-five  and  seventy  bales?" 
Plaintiff  moved  to  strike  out  the  seventh  question  and  an- 
swer, also  the  ninth  question  and  answer,  which  last  need 
not  be  particularly  referred  to,  and  for  judgment,  which 
motion  was  denied.  Defendant  moved  for  judgment  on  the 
special  verdict,  which  motion  was  granted,  and  judgment 
was  entered  accordingly,  from  which  this  appeal  was  taken. 
The  turning  question  here  is,  Did  the  liability  of  defend- 
ant as  a  common  carrier  terminate  before  the  fire  ?  The  law 
in  respect  to  the  subject,  generally,  has  been  long  settled  in 
this  state.  In  Wood  v.  Crocker,  18  "Wis.  345,  the  case  of 
Moses  v.  B.  &  M.  R.  Co.  32  N*.  H.  523,  was  approved,  as  cor- 
rectly stating  the  true  rule;  and  the  decision  then  rendered, 
though  in  conflict  with  some  authorities  on  the  subject,  has 
not  since  been  departed  from,  though  the  matter  has  several 
times  been  before  the  court.  Wood  v.  M.  dk  St.  P.  R.  Co.  27 
Wis.  541;  Parker  v.  M.  dk  St.  P.  R.  Co.  30  Wis.  689;  ZemJee 
v.  <7.,  M.  dk  St.  P.  R.  Co.  39  Wis.  455.  In  the  early  case  it  was 
held  that  the  liability  of  a  railway  company  as  a  common 
carrier  for  goods  transported  over  its  line  continues  until 
the  goods  are  ready  to  be  delivered  at  the  place  of  destina- 
tion on  the  road  and  the  owner  or  consignee  has  had  a  rear 
sonable  opportunity  to  take  them  away ;  and,  on  the  subject 
of  "  reasonable  opportunity  to  remove  the  goods,"  the  court 
held,  in  .effect,  that  the  words  are  not  to  be  construed  with 
reference  to  any  particular  circumstances  in  the  condition 
of  the  owner  or  consignee  of  the  property  which  may  render 
it  necessary,  for  his  own  convenience  or  accommodation, 
that  he  should  have  a  longer  time  or  better  opportunity  than 
if  he  resided  in  the  vicinity  of  the  depot  and  was  prepared 
with  the  means  and  facilities  for  taking  the  goods  away, 
which  doctrine  has  always  since  been  adhered  to.  It  fol- 
lows that  the  owner  or  consignee  of  goods  transported  over 
a,  railroad  is  himself  held  responsible  to  be  vigilant  in  deter- 
mining the  time  of  their  arrival,  and  to  remove  his  property 
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as  soon  as  practicable  after  the  termination  of  the  transit; 
that  his  own  convenience  or  absence  does  not  cut  any  figure 
in  the  matter. 

It  is  contended  by  appellant  that  the  circumstance  of  re- 
spondent's custom  to  notify,  by  mail,  patrons  of  its  road  of 
the  arrival  of  their  goods  at  the  place  of  destination,  and 
of  appellant  to  rely  upon  it,  should  be  held  to  prevent  the 
former  from  invoking  the  benefit  of  the  established  rule  that 
notice  is  not  necessarj'  in  order  to  terminate  the  liability  of 
a  common  carrier;  but  the  view  we  take  of  this  case  renders 
it  unnecessary  to  decide  that  question.  The  jury  found  that 
actual  notice  was  given  to  appellant's  son  on  the  25th  day 
of  October,  1892;  and  the  evidence  clearly  shows  that  the 
young  man  was  his  father's  agent  and  the  only  person  to 
whom  notice  would  have  come  within  a  reasonable  time  if 
it  had  been  seasonably  sent  by  mail,  as  appellant  claims  it 
should  have  been.  Hence,  for  the  purposes  of  this  case, 
notice  was  given  to  appellant,  on  the  25th  day  of  October, 
of  the  arrival  of  the  hops,  which  was  three  days  before  the 
fire.  Three  days,  as  a  matter  of  law,  constituted  reasonable 
time  to  remove  the  property.  Lernke  v.  C,  M.  &  St.  P.  B. 
Co.  39  Wis.  455.  Hence,  before  the  loss  complained  of  ac- 
crued, the  liability  of  the  respondent  as  a  common  carrier 
had  terminated. 

We  conclude  that  the  trial  court  properly  overruled  ap- 
pellant's motion  to  strike  out  the  seventh  and  ninth  ques- 
tions and  for  judgment,  and  properly  gave  judgment  for 
respondeat. 

By  the  Court. —  The  judgment  of  the  superior  court  is  af- 
firmed. 
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"Walsh,  Respondent,  vs.  Myers,  Appellant.  i  G2  397) 

February  4 — February  18, 1890.  L  JJ       _  £|JJ 

52UU256n 
Contracts:  Construction:  Reference  to  previous  agreement:  Mutuality:        58UA296n 

Breach:  Readiness  to  perform:  Measure  of  damages.  I 

*^J  J        ~"  92        3971 

1.  A  contract  for  the  purchase  of  lye  cans,  to  be  furnished  "as  hereto-      j .g         ~£~ 

fore,"  was  not  incomplete  because  it  failed  to  fix  the  price  to  be 
paid,  where  up  to  that  time  such  cans  had  been  furnished  under 
a  previous  agreement  which  did  fix  the  price,  and  cans  were 
thereafter  furnished  and  paid  for  without  any  new  agreement  as 
to  price. 

2.  By  a  written  contract  defendants  agreed  to  take  plaintiff's  entire 

output  of  lye  cans,  and  he  was  to  continue  to  furnish  them  as 
theretofore  their  "  entire  wants  for  cans,"  which  were  to  be  not 
less  than  10,000  cans  per  day.  They  agreed  to  keep  him  supplied 
with  ample  material  so  as  to  keep  his  force  constantly  employed, 
and  the  contract  was  "to  continue  in  force  as  long  as  [the defend- 
ants] use  lye  cans."  Held,  that  the  contract  was  not  void  for 
want  of  mutuality. 

3.  Defendants  having  notified  plaintiff  that  they  would  receive  no 

more  cans  from  him,  and  having  made  an  exclusive  contract 
with  other  manufacturers  for  all  the  cans  to  be  used  in  their  busi- 
ness, plaintiff  was  entitled  to  treat  the  contract  with  him  as  broken 
and  to  bring  an  action  at  once  for  the  breach. 

4*  If,  after  such  breach,  there  was  no  demand  by  defendants  for  fur- 
ther performance  of  the  contract  by  plaintiff,  it  is  immaterial 
whether  or  not  he  was  at  all  times  ready  to  perform. 

5.  The  damages  which  plaintiff  was  entitled  to  recover  for  such  breach 
were  the  profits  which  he  would  have  realized  on  10,000  cans 
per  day  during  the  life  of  the  contract;  and  the  allowance  of 
profits,  not  on  the  basis  of  10,000  cans  per  day,  but  on  the  basis  of 
the  smaller  number  actually  used  by  defendants  after  the  breach, 
and  only  until  the  dissolution  of  defendants'  firm  by  the  death 
of  one  of  its  members,  was  not  an  error  prejudicial  to  defendants. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  R.  N.  Austin,  Judge.    Affirmed. 

The  defendants  were  manufacturers  and  shippers  of  lye 
and  potash,  under  the  name  Eagle  Lye  Works.    The  plaint- 
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iff  was  a  manufacturer  of  tinware,  under  the  name  F.  A. 
"Walsh  &  Co.  The  plaintiff  had,  for  a  long  time,  manufact- 
ured cans  for  the  defendants,  from  material  furnished  by 
them,  for  an  agreed  price,  for  use  in  their  business.  On 
August  20, 1889,  the  parties  made  a  new  contract  in  writ- 
ing, in  the  words  and  figures  following: 

"Milwaukee,  August  20th,  1889. 
"Messrs.  F.  A.  Walsh  &  Co.,  City  — 

"  Gentlemen  :  In  consideration  that  you  will  not  ship  to 
E.  Myers  &  Co.,  of  St.  Louis,  either  nickel  or  one  hundred 
per  cent,  lye  cans,  we  herewith  agree  to  constantly  employ 
and  take  your  entire  output  of  lye  cans,  and  you  will  there- 
fore enter  our  order,  and  continue  to  furnish  us,  as  hereto- 
fore, our  entire  wants  for  cans,  which  will  not  be  less  than 
10  M  (ten  thousand)  cans  per  day.  We  will  specify  from 
time  to  time,  as  heretofore,  any  excess  of  one  size  can  or 
other.  We  also  agree  to  keep  you  supplied  with  ample  ma- 
terial, such  as  taggers'  iron  (of  a  good  brand),  so  as  to  keep 
your  force  constantly  employed.  This  contract  is  to  con- 
tinue in  force  as  long  as  the  Eagle  Lye  Works  use  lye  cans. 

"Eagle  Lye  Works, 

"Accepted  August  20th,  1889.  .  per  L.  Myers. 

"  F.  A;  Walsh  &  Co., 
"per  P.  A.  Walsh." 

The  plaintiff  manufactured  all  the  cans  which  the  defend- 
ants required  in  their  business  until  May  8,  1891,  when  his 
factory  was  destroyed  by  fire.  He  at  once  proceeded  to 
make  arrangements  to  rebuild,  and,  in  the  meantime,  to  sup- 
ply from  other  sources  the  cans  which  the  defendants  should 
require.  Then  the  defendants  informed  him  that  they  would 
receive  no  more  cans  from  him.  They  had,  in  fact,  on  March 
20,  1891,  made  a  contract  with  Rosendale,  Paine  &  Co.  to 
receive  all  the  cans  to  be  used  in  their  business  from  them, 
and  to  receive  cans  from  no  other  source,  with  the  purpose 
to  terminate  or  repudiate  their  contract  with  the  plaintiff. 
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From  that  time  they  furnished  him  no  more  material,  and 
refused  to  receive  more  cans  from  him. 

The  action  is  to  recover  damages  for  the  breach  of  the 
contract  of  August  20, 1889.  It  was  tried  by  a  referee,  who 
found,  at  length  and  fully,  the  facts  of  which  the  foregoing 
is  an  epitome.  The  report  of  the  referee  was  confirmed,  and 
the  plaintiff  had  judgment  for  $10,838.73  damages.  This 
sum  includes  only  a  few  small  items  besides  an  item  of 
$10,299.98  for  profits  which  the  plaintiff  would  have  made 
if  the  contract  had  been  carried  out  "  so  long  as  the  Eagle 
Lye  Works  use  lye  cans."  The  defendants'  copartnership 
was  terminated,  by  the  death  of  one  of  the  partners,  June 
23,  1894,  and  damages  are  estimated  upon  the  profits  which 
would  have  been  made  on  the  cans  which  were  actually  used 
in  the  defendants'  business  between  the  time  of  the  breach 
and  the  death  of  the  partner. 

For  the  appellant  there  were  briefs  by  Winkler,  Flanders, 
Smith,  Bottum  &  Vilas,  and  oral  argument  by  JFl  C.  Wink- 
ler. They  contended,  inter  alia,  that  the  uncertainties  of 
this  contract  are  such  that  recovery  for  anticipated  profits 
cannot  be  sustained  under  it.  Howard  v.  StiUwdl  &  B. 
Mfg.  Co.  139  U.  8.  199;  Shadbolt  &  B.  Iron  Co.  v.  Topliff, 
85  Wis.  514,  525, 526 ;  Howe  Machine  Co.  v.  Bryson,  44  Iowa, 
159 ;  Allis  v.  McLean,  48  Mich.  428 ;  Bolles  v.  Sachs,  37  Minn. 
315 ;  Dowd,  Sons  &  Co.  v.  Duluth  M.  Co.  55  id,  53,  57.  The 
contract  is  inoperative  for  want  of  mutuality.  Campania 
BUbaina  v.  Spanish-American  L.  cfe  P.  Co.  146  U.  S.  483, 
497;  Bailey  v.  Austrian,  19  Minn.  535;  Tcvrbox  v.  Goteian, 
20  id.  139;  East  Line  <&  R.  R.  R.  Co.  v.  Scott,  71  Tex.  703; 
Bolles  v.  Sachs,  37  Minn.  315 ;  Davie  v.  Lumberman's  M.  Co. 
93  Mich.  491 ;  Bryant  v.  Smith,  87  id.  525 ;  Cummer  v.  Butts, 
40  id.  322;  American  C.  0.  Co.  v.  Kirk,  68  Fed.  Rep.  791. 

For  the  respondent  there  was  a  brief  by  Turner  <fe  Timlin, 
and  oral  argument  by  W.  H.  Timlin.  They  argued,  among 
other  things,  that  in  a  written  contract  prices  may  be  fixed 
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by  reference  to  another  schedule  or  price  list,  and  the  use 
of  the  words  "  as  heretofore  "  in  the  contract  had  this  effect, 
referring  both  to  price  and  manner  of  payment.  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  v.  Brno,  123  111.  273,  280;  Shadbolt  & 
B.  I.  Co.  v.  Topliff,  85  Wis.  513, 526;  Barrow  Spring  Co.  v. 
Whipple  H.  Co.  90  Mich.  147;  WeOs  v.  Alexandre,  130  N.  Y. 
645 ;  Buggies  v.  Swanwick,  6  Minn.  526.  The  contract  was 
not  so  indefinite  in  respect  to  its  duration  as  to  preclude  the 
recovery  of  damages  for  its  breach.  Treat  v.  Biles,  81  Wis. 
280,  291;  Wetmore  v.  Aldrich,  10  Mich.  516;  Anvil  It.  Co. 
v.  Bumble,  153  U.  S.  540;  Ela  v.  Bankes,  37  Wis.  89;  Jugla 
v.  Trouttet,  120  N.  Y.  21.  '  The  contract  is  not  lacking  in 
mutuality.  Bishop,  Cont.  §  78 ;  Minneapolis  M.  Co.  v.  Good- 
now,  40  Minn.  497;  Cooper  v.  Lansing  W.  Co.  94  Mich.  272; 
National  F.  Co.  v.  Keystone  Mfg.  Co.  110  111.  427.  See,  also, 
Munro  v.  Edwards,  86  Mich.  91 ;  McCartney  v.  Olassford,  1 
Wash.  579;  Wells  v.  Alexandre,  130  N.  Y.  645;  Mississippi 
Bwer  L.  Co.  v.  Bobson,  69  Fed.  Hop.  773.  As  soon  as  de- 
fendants entered  into  their  exclusive  contract  with  Rosendale, 
Paine  &  Co.  they  were  guilty  of  an  entire  breach  of  their 
contract  with  the  plaintiff,  for  by  its  very  terms  it  bound 
them  to  break  off  all  further  relations  with  the  plaintiff. 
Hopkins  v.  Young,  11  Mass.  302;  Caines  v.  Smith,  15  Mees. 
&  W.  189;  BochsUr  v.  Be  la  Tour,  2  Ellis  &  B.  678;  Ford 
v.  Tiley,  6  Barn.  &  C.  325 ;  Bowdett  v.  Parsons,  10  East, 
359;  Newcomb  v.  Brackett,  16  Mass.  161;  Bishop,  Cont. 
§  1428;  Piatt  v.  Brand,  26  Mich.  173;  Lowe  v.  Bovrwood,  139 
Mass.  133 ;  Ben j.  Sales,  §  567 ;  Donovan  v.  Sheridan,  24  N.  Y. 
Supp.  116.  A  refusal,  by  one  of  the  parties  to  a  contract 
founded  on  mutual  and  concurrent  conditions,  to  perform  his 
covenants,  will  excuse  the  want  of  preparation  by  the  other. 
Smith  v.  Lewis,  24  Conn.  624;  Cort  v.  Ambergate,  N.  <&  B. 
&  F  J.  B.  Co.  79  Eng.  C.  L.  127;  Hinckley  v.  Pittsburgh 
B.  S.  Co.  121  U.  S.  264;  Crane  v.  Powell,  19  N.  Y.  Supp. 
220;  WindmtUler  v.  Pope,  107  N.  Y.  674;  Emgsland  &  I. 
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Mfg.  Co.  v.  St.  Louis  M.  1.  Co.  20  Mo.  App.  526;  Be  Loach 
«;.  Smithy  83  Ga.  665;  Remy  v.  Olds,  88  Cal.  537;  Lake  Share 
<k  M.  S.  R.  Co.  v.  Richards,  152  I1L  59. 

Newman,  J.  It  is  urged  that  the  instrument  of  August  20, 
1889,  is  invalid  as  a  contract,  because  it  does  not  fix  the 
price  to  be  paid  for  the  cans  which  were  to  be  manufactured 
under  it,  and  so  was  not  a  completed  contract,  but  only  in- 
choate, leaving  most  essential  terms  to  be  arranged  by 
future  agreement.  If  this  is  the  real  effect  of  the  instru- 
ment it  cannot  be  deemed  a  completed  contract,  nor  in  force, 
so  as  to  bind  the  defendants  to  receive  cans  from  the  plaint- 
iff. But  it  appears  that  there  bad  been  a  previous  agree- 
ment in  writing  fixing  the  rate  to  be  paid  for  such  cans  as 
this  instrument  provides  for.  The  evidence  shows  that, 
from  the  date  of  that  contract  to  August  20, 1889,  the  date 
of  this  last  contract,  like  cans  were  furnished  at  the  same 
prices,  and  were  being  then  so  furnished.  It  may  well  be 
deemed  that  the  words  of  the  contract,  "  Ton  will  therefore 
enter  our  order,  and  continue  to  furnish  us,  as  heretofore, 
our  entire  wants  for  cans,"  contemplate  the  price  as  well  as 
the  size  and  quality  of  the  cans.  It  is  certainly  competent 
that  the  court  shall  be  informed  of  the  situation  of  the 
parties,  so  that  it  can  view  the  agreement  from  their  situa- 
tion and  standpoint,  and  ascertain  from  that  vantage  point 
what  the  parties  intended  by  the  words  used  {NUson  v. 
Morse,  52  Wis.  240);  and  then  such  a  construction  is  to  be 
given,  if  possible,  as  shall  sustain,  rather  than  defeat,  the 
contract  (2  Parsons,  Cont.  (8th  ed.),  621  (*503-4);  Redman 
v.  Hartford  F.  Ins.  Co.  47  Wis.  89).  And  the  fact  that 
cans  were  furnished  and  paid  for,  without  any  new  agree- 
ment fixing  the  price,  down  to  the  time  of  the  fire,  May  8, 
1891,  is  entitled  to  weight  as  a  practical  construction  by  the 
parties  themselves  of  this  provision  of  the  contract.  NHson 
<o.  Morse,  supra;  Janesville  Cotton  Mills  v.  Ford,  82  Wis. 
Voi*92— 26 
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416,  430.  So  it  is  considered  that  the  words  u  as  hereto- 
fore "  imply  as  well  the  price  as  the  size  of  the  cans  to  be 
manufactured. 

It  is  urged  that  the  contract  is  void  for  want  of  mutual- 
ity. But  this  can  hardly  be;  for,  certainly,  there  are  mutual 
promises  which  are  good  consideration  for  each  other.  The 
defendants  agreed  to  furnish  the  material,  and  to  receive 
not  less  than  10,000  cans  per  day,  and  the  plaintiff  agreed 
to  furnish  them  "  as  heretofore."  In  form,  he  "  accepted  " 
the  proposition  made  to  him  by  the  defendants. 

The  contract,  by  its  terms,  was  "to  continue  in  force  as 
long  as  the  Eagle  Lye  Works  use  lye  cans."  The  notifica- 
tion to  the  plaintiff,  by  the  defendants,  at  the  time  of  the 
fire,  especially  when  considered  in  connection  with  the  con- 
tract previously  made  with  Kosendale,  Paine  &  Co.,  whereby 
they  had  bound  themselves  to  receive  no  cans  from  any  per- 
sons other  than  Kosendale,  Paine  &  Co.,  was  a  complete 
excuse  to  the  plaintiff  from  further  performance  of  the  con- 
tract upon  his  part.  He  might,  at  his  option,  consider  the 
contract  as  rescinded  (School  Dist.  v.  Hayne,  46  Wis.  511); 
or  he  might  treat  the  contract  as  broken,  and  bring  an  action 
at  once  for  the  breach.  The  plaintiff  elected  to  treat  this 
as  a  breach,  leaving  the  contract  still  in  force.  This  keeps 
the  contract  alive  for  the  benefit  of  both  parties,  and  made 
it  necessary  for  the  plaintiff  to  be  in  readiness  to  perform 
his  part,  if  performance  was  demanded  by  the  defendants. 
No  such  demand  seems  to  have  been  made.  There  could  be 
no  breach  or  default  on  the  part  of  the  plaintiff,  at  this, 
stage,  unless  he  failed  to  perform  on  request.  In  the  ab- 
sence of  such  request  and  failure,  it  is  unimportant  whether 
he  was  always  ready  to  perform.  Under  the  circumstances,, 
he  was  not  bound  to  incur  useless  expense.  2  Parsons,  Cont. 
(8th  ed.),  781  (*667),  note  1;  3  Am.  &  Eng.  Ency.  of  Law,. 
904,  906;  Cameron  v.  White,  74  Wis.  425;  CorbeU  v.  Ander- 
son, 85  Wis.  218;  Tufts  v.  Wemfeld,  88  Wis.  647;  Windmvl- 
l&r  v.  Pope,  107  K  Y.  674. 
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No  legal  justification  appears  for  the  defendants'  breach 
of  the  contract.  It  is  clear  that  they  no  longer  wished  or 
intended  to  permit  the  plaintiff  to  manufacture  cans  for 
them.  They  did  not  afterwards  request  or  furnish  material 
for  this  manufacture,  and  had,  previously,  made  an  exclusive 
contract  with  others  to  make  the  cans.  So  the  plaintiff  is  enti- 
tled to  recover  his  damages.  These  are  the  profits  which  he 
would  have  realized  if  he  had  been  permitted  to  make  10,000 
cans  per  day  during  the  life  of  his  contract.  In  other  words, 
he  is  entitled  to  recover  the  difference  between  the  contract 
price  and  the  cost  of  manufacture.  Cameron  v.  White,  74 
Wis.  425;  Corbett  v.  Anderson,  85  Wis.  218;  Allen  v.  Mur- 
ray, 87  Wis.  41;  Tufts  v.  Weinfeld,  88  Wis.  647.  The  trial 
court  assessed  the  damages  on  this  rule  of  profits.  It  esti- 
mated them  on  a  conservative  basis.  Instead  of  estimating 
for  cans  at  the  rate  of  10,000  per  day,  it  estimated  on  the 
number  of  cans  which  were  shown  to  have  been  actually 
used  by  the  defendants,  which  was  a  considerably  less  num- 
ber. It  considered  that  the  contract  terminated  when,  by 
the  death  of  one  of  its  members,  the  firm  was  dissolved. 
Then,  if  the  damages  were  estimated  on  a  smaller  number 
of  cans  and  for  a  shorter  period  of  time,  that  is  favorable 
to  the  defendants  and  not  error  against  them.  If  the  action 
had  been  tried  soon  after  the  breach,  it  would  have  been 
permissible  to  estimate  damages  for  the  full  number  of  cans 
agreed  to  be  received,  for  at  least  the  time  from  the  breach, 
May  8, 1891,  until  June  23, 1894,  the  time  of  the  dissolution 
of  the  partnership,  which  was  a  little  more  than  three  years. 
Treat  v.  Hiles,  81  Wis.  280.  But  it  was  possible,  by  a  later 
trial,  to  ascertain  more  nearly  the  actual  damages.  It  does 
not  appear  that  the  damages  assessed  are  in  excess  of  the 
damages  properly  recoverable. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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Townb,  Respondent,  vs.  Salentinb,  Appellant. 

February  5 — February  18, 1896. 

(i,  2)  Deeds:  Reservations  and  exceptions.  (3-6)  Tax  titles:  Improper 
assessment:  Failure  to  give  notice  of  application  for  deed:  Pay- 
ment of  taxes  as  condition  of  recovery:  Stipulation  construed 

1.  A  deed  "reserving "  from  the  premises  described  (being  a  part  of  a 

tract  owned  by  the  grantor)  a  strip  to  be  used  and  kept  open  as  an 
alley  for  all  the  owners  of  said  tract,  conveys  the  title  to  such 
strip,  subject  only  to  the  easement 

2.  A  deed  granting  a  part  of  a  tract  of  land,  but  u  excepting  "  there- 

from a  strip  to  be  used  as  an  alley  by  all  the  owners  of  the  tract, 
conveys  an  easement  only  in  such  strip. 
&  The  fact  that  a  strip  of  land  was  assessed  as  a  part  of  a  tract  owned 
by  another  person,  instead  of  separately  and  to  the  true  owner, 
invalidates  a  tax  deed  based  on  such  assessment. 

4.  Failure  to  serve  notice  of  the  application  for  a  tax  deed  upon  the 

owner  of  the  premises  in  possession  thereof  invalidates  the  deed. 

5.  A  stipulation  that  ten  per  cent  of  the  taxes  assessed  upon  an  entire 

tract  of  land  would  be  a  fair  proportion  to  be  paid  by  the  plaintiff, 
under  sea  3067,  R.  S.,  upon  the  recovery  by  him  of  a  strip  from 
such  tract  by  reason  of  the  insufficiency  of  defendant's  tax  title 
thereto,  is  construed  to  mean  ten  per  cent,  of  the  taxes  on  the  land 
only,  exclusive  of  the  improvements,  which  were  assessed  sepa- 
rately. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

On  the  18th  day  of  September,  1876,  John  Nazro  owned 
lots  12, 13,  and  14  in  block  27,  in  the  Fifth  ward  of  the  city 
of  Milwaukee.  Each  lot  was  fifty  feet  wide,  and  fronted  on 
Eeed  street.  The  three  together  constituted  a  tract  150 
feet  wide  by  160  feet  long,  bounded  by  Eeed  street  on  the 
west,  by  Virginia  street  on  the  north,  and  a  public  alley  on 
the  east.  On  the  day  named  Nazro  conveyed  a  portion  of 
said  land  to  Joseph  Burnham  by  deed  describing  the  tract 
conveyed  as  follows:  "The  west  105  feet  of  lots  12, 13,  and 
14,  of  block  27,  Fifth  ward,  and  south  12$  feet  of  the  east 
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55  feet  of  said  lot  12  in  block  27,  reserving  therefrom  the 
east  5  feet  of  the  west  105  feet  of  said  lots  12, 13,  and  14, 
and  the  south  12}  feet  of  the  east  55  feet  of  said  lot  12,  to 
be  used  for  and  kept  open  as  an  alley  for  all  owners  of  said 
lots  12,  13,  and  14,  in  said  block  27,  for  them  and  their 
heirs  and  assigns  forever."  At  the  same  time  he  conveyed 
the  balance  of  said  lots  to  Augusta  Salentine  by  deed,  de- 
scribing the  part  conveyed  as  follows:  "The  east  55  feet 
of  lots  12, 13,  and  14  in  block  27  in  the  city  of  Milwaukee, 
excepting  therefrom  the  south  12}  feet  of  the  east  55  feet  of 
said  lot  12,  which  are  to  be  used  as  an  alley  for  all  owners 
of  said  lots  12,  13,  and  14;  also  reserving  therefrom  the 
west  5  feet  of  the  east  55  feet  of  said  lots  12, 13,  and  14,  and 
the  north  12}  feet  of  the  south  25  feet  of  said  lot  12,  to  be  - 
used  for  and  kept  open  as  an  alley  for  all  owners  of  said 
lots  12, 13,  and  14  in  said  block  27,  and  for  them  and  their 
heirs  and  assigns  forever." 

At  the  time  of  the  commencement  of  this  action,  and  for 
more  than  four  years  theretofore,  plaintiff  owned  that  por- 
tion of  said  lots  described  in  the  first-mentioned  conveyance, 
and  defendant  that  portion  described  in  the  second-men- 
tioned conveyance,  except  so  far  as  the  title  was  affected  by 
a  tax  deed  hereinafter  mentioned,  under  which  defendant 
claimed  the  exclusive  title  to  the  12}-foot  strip.  Since  the 
two  conveyances  mentioned  were  made,  the  10-foot  alley, 
extending  from  Virginia  street  south  through  the  lots,  and 
connecting  with  the  12^- foot  strip  on  the  south  side  of  lot 
12,  so  as  to  allow  the  free  passage  by  way  of  said  alley  and 
strip  from  the  pubb'c  alley  on  the  east  side  of  said  lots  to 
Virginia  street,  had  been  kept  open  with  slight  interruptions, 
and  used  in  accordance  with  the  terms  of  said  conveyances. 

For  several  years  prior  to  the  commencement  of  this  ac- 
tion, and  including  the  year  1889,  the  12}~foot  strip  was 
assessed  as  a  part  of  the  east  55  feet  of  lot  12,  and,  for  the 
purpose  of  obtaining  a  tax  deed  covering  the  said  strip  and 
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catting  off  plaintiff's  rights  thereto,  defendant,  for  the  year 
1889,  omitted  to  pay  the  taxes  on  the  east  55  feet  of  said  lot, 
and  it  was  thereafter  sold  at  tax  sale  for  delinquent  taxes, 
and  bought  in  by  C.  W.  Milbrath,  who  bought  at  the  tax 
sale  by  arrangement  with  defendant.  Thereafter  Milbrath, 
in  the  interest  of  defendant,  on  the  27th  day  of  September, 
1893,  took  a  tax  deed  covering  said  east  55  feet,  and  there- 
after, on  the  6th  day  of  November,  1893,  he  quitclaimed  to 
defendant,  who  thereupon  asserted  title  to  said  strip,  and 
placed  a  gate  across  it,  but  did  not  wholly  exclude  plaintiff 
therefrom.  Defendant  paid  the  taxes  on  the  strip  as  a  part 
of  the  east  55  feet  of  said  lot  12  each  year  after  1889. 

The  court  found,  among  other  things,  the  facts  as  above 
set  forth,  and  that  the  only  notice  of  the  application  for  the 
tax  deed  served  upon  anybody  was  served  on  defendant; 
that  he  was  not,  at  the  time  of  such  service,  the  owner  or 
occupant  of  said  strip,  but  that  plaintiff  was  such  owner  and 
in  possession  of  the  same.  The  court  decided  that  the  tax 
deed  was  void,  and  ordered  plaintiff,  as  a  condition  of  recov- 
ery, to  pay  the  taxes  assessed  on  the  strip  that  had  been  paid 
by  the  defendant,  with  interest  and  charges,  as  provided  by 
statute  in  such  cases.  It  was  stipulated  by  the  parties  that 
one  tenth  of  the  tax  on  the  whole  lot  would  be  an  equitable 
division,  and  the  oourt  ordered  accordingly.  The  amount  of 
taxes  was  computed  on  the  assessed  valuation  of  the  lot,  ex- 
clusive of  improvements,  and  was  paid,  and  thereupon  judg- 
ment was  rendered  in  plaintiff's  favor,  from  which  judgment 
this  appeal  was  taken. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Julius  K  Boehr,  attorney,  and  Samuel  Howard,  of  counsel. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spenee 
db  Quarto,  and  oral  argument  by  T.  W.  Spenee. 

Marshall,  J.  Several  questions  are  presented  by  the  ex- 
ceptions to  the  findings  of  the  trial  court  and  the  order  for 
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judgment.    The  first  in  order  is  that  the  deed  from  Nazro 
•to  Burnham  conveyed  only  an  easement;  hence  that  plaint- 
iff, claiming  under  that  title,  never  was  the  owner  of  the 
12£-foot  strip,  or  had  any  interest  therein,  except  that  of  an 
-easement.    This  claim  is  based  on  the  principle  that  in  the 
-construction  of  a  deed  the  part  excepted  from  the  grant  is 
held  to  be  something  not  granted  and  which  does  not  pass 
at  all  from  the  grantor  making  the  exception,  unlike  a  reser- 
vation, which  is  the  taking  back  of  something  included  in 
the  grant.    Fischer  v.  Laacky  76  Wis.  313 ;  S.  C.  85  Wis.  280 ; 
Rich  v.  Zeikdorff,  22  Wis.  544.    In  the  last  case  the  rule 
which  appellant  invokes  is  stated  as  follows :  "A  reservation 
is  always  of  something  taken  back  out  of  that  which  is 
granted,  while  an  exception  is  some  part  of  the  estate  not 
granted  at  all."    Testing  the  two  conveyances  made  by 
Nazro  by  this  rule  —  the  one  to  Burnham,  through  which 
respondent  claims,  and  the  other  to  Augusta  Salentine, 
through  which  appellant  claims, —  it  is  plain  that  the  title 
to  the  12£-foot  strip  was  by  clear  and  unambiguous  words 
in  the  first  conveyance  vested  in  Burnham,  reserving  the 
easement  of  a  right  of  way  over  the  strip  for  all  owners  of 
or  persons  interested  in  lots  12, 13,  and  14;  and  that  the 
words  of  exception  in  the  deed  to  Augusta  Salentine  ex- 
cepted out  of  the  grant  to  her  the  12$-foot  strip,  so  that  no 
title  passed  to  her  or  any  interest  whatever  except  an  ease- 
ment in  the  strip  to  use  the  same  as  a  passageway  in  com- 
mon with  the  other  proprietors  of  the  lots.    The  deed  ap- 
pears to  have  been  made  advisedly.    The  conveyance  in  the 
•one  of  the  fee  reserving  the  easement  is  consistent  with  the 
•exception  out  of  the  grant  in  the  other  of  the  12£-foot  strip; 
sthe  same,  however,  to  be  for  use  as  a  passageway  for  all 
persons  interested  in  the  three  lots.    Such  was  the  holding 
♦of  the  trial  court,  and  it  is  clearly  right. 

Error  is  assigned  in  that  there  was  no  allegation  of  pos- 
session, and  hence  that  the  complaint  fails  to  state  a  good 
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cause  of  action ;  but  it  appears  that  the  complaint  was  prop- 
erly amended  on  the  trial  so  as  to  allege  possession,  and  the 
fact  was  found  by  the  court  in  plaintiff's  favor  on  sufficient 
evidence. 

There  are  sufficient  facts  found  to  avoid  the  tax  deed. 
Either  the  fact  that  the  strip  was  assessed  as  a  part  of  the- 
east  55  feet  of  lots  12, 13,  and  14,  instead  of  separately  and' 
to  plaintiff,  the  true  owner;  or  the  fact  that  no  notice  was 
served  upon  the  plaintiff,  as  the  owner  and  the  party  in  pos- 
session, of  the  application  for  the  tax  deed,—  was  sufficient 
to  avoid  such  deed,  the  action  having  been  brought  before- 
the  defects  in  that  regard  were  cured  by  the  statute  of  lim- 
itations.  WhittaJcer  v.  JanesviUe,  33  Wis.  76 ;  Jenkins  v.  Hock 
Co.  15  Wis.  11;  State  ex  rel.  Hoe  v.  WtUiston,  20  Wis.  228;. 
Hamilton  v.  Fond  du  Zac,  25  Wis.  490;  Orton  v.  Noonon, 
25  Wis.  672;  Siegd  v.  Outagamie  Co.  26  Wis.  70;  Potts  v. 
Cooley,  51  Wis.  353;  Howe  v.  Genin,  57  Wis.  268. 

It  was  stipulated  that  payment  of  one  tenth  of  the  taxes 
chargeable  to  the  whole  lot,  with  interest  and  charges,  under 
sec.  3087,  R.  S.,  as  a  condition  precedent  to  respondent's 
right  to  recover,  would  be  sufficient  compliance  with  such* 
section,  and  on  that  stipulation  and  the  evidence  the  court 
ordered  the  payment  of  $46.12.  It  appears  that  this  included 
about  four  sevenths  of  the  total  taxes  paid  by  defendant.  In 
arriving  at  a  conclusion  the  trial  court  considered  only  the 
tax  on  the  lot,  exclusive  of  the  improvements.  That  is  clearly 
indicated  in  the  findings.  Objection  is  made  to  this,  and  it 
is  said  by  appellant  that  there  is  no  evidence  in  the  case  to- 
show  upon  what  basis  the  computation  was  made.  An  ex- 
amination of  the  printed  case  bears  out  such  contention,  but 
the  bill  of  exceptions  in  the  record  discloses  the  fact  that  the- 
east  55  feet  of  lots  12,  13,  and  14  were  assessed  as  a  single 
tract,  exclusive  of  the  improvements,  at  $2,000,  and  the  im- 
provements at  $1,500.  The  form  of  the  stipulation  was  as- 
follows:  "It  is  agreed  by  the  parties  that  a  fair  proportion 
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of  the  taxes  assessed  on  the  entire  tract  of  55  by  150  feet 
would  be  ten  per  cent,  of  the  whole  for  the  13J-foot  strip 
embraced  in  the  alley."  The  court  obviously  considered 
this  stipulation,  under  the  facts  of  the  case,  as  requiring  pay- 
ment of  ten  per  cent,  of  the  taxes,  exclusive  of  the  improve- 
ments, and  made  the  computation  and  finding  accordingly*. 
We  think  the  construction  was  right,  and  a  verification  of 
the  computation  shows  that  it  is  substantially  correct. 

We  see  no  reversible  error  in  the  case,  and  it  follows  that 
the  judgment  of  the  circuit  court  must  be  affirmed. 

By  the  Cowrt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Wagg-Anderson  Woolen  Compact,  Appellant,  vs.  Dxnsnsfy 

Eespondent. 

February  5 — February  18, 1896. 

BUI  of  sale  given  as  security:  Filing:  Replevin  against  officer  holding* 
under  execution:  Voluntary  assignment 

One  whose  title  and  right  to  the  possession  of  chattels  rest  entirely 
upon  a  bill  of  sale  thereof  given  as  security  for  a  debt  cannot 
maintain  *repleyin  against  an  officer  who,  before  the  filing  of  such* 
Mil  of  sale  as  required  by  sea  2313,  R.  S.,  took  the  property  under 
an  execution  against  the  debtor.  So  held  in  a  case  where  both  the- 
bill  of  sale  and  the  judgment  note  on  which  the  judgment  was 
entered  under  which  the  execution  levy  was  made  were  given  by 
the  debtor  within  sixty  days  prior  to  a  general  assignment  by  him* 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  E.  N.  Austin,  Judge.    Affirmed. 

Replevin.    The  facts  are  stated  in  the  opinion. 

Henry  W.  Dunlqp,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Turner,  Bloodgooct 
<&  Kemper,  and  oral  argument  by  J.  JB.  Turner. 
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Cassoday,  C.  J.  It  appears  from  the  record  that  Janu- 
ary 30,  1894,  one  Finkelstein  was  indebted  to  the  plaintiff 
on  account  of  goods  theretofore  sold  and  delivered,  and  on 
that  day  executed  and  delivered  to  the  plaintiff,  on  account 
of  such' indebtedness,  his  judgment  note  for  $325 ;  that  judg- 
ment was  thereupon  immediately  entered,  and  execution 
issued,  and  Finkelstein's  stock  of  goods  levied  upon  and 
taken  into  the  possession  of  the  sheriff;  that  Finkelstein 
thereupon  protested,  and  the  result  was  that  January  31, 
1894,  Finkelstein  gave  to  the  plaintiff  a  bill  of  sale  of  his 
said  stock  of  goods,  reciting  a  consideration  of  $1,  with  the 
parol  agreement  that  it  should  be  security  for  the  plaintiff's 
debt,  which  Finkelstein  then  agreed  to  pay  at  the  rate  of 
$50  per  month,  but  which  bill  of  sale  was  not  filed  until 
April  20,  1894;  that  February  2,  1894,  Finkelstein,  being 
indebted  to  Fornes  &  Co.  in  the  sum  of  $470,  executed  and 
delivered  to  them  his  judgment  note  for  that  amount,  upon 
which  judgment  was  entered  on  that  day  for  that  amount 
and  costs,  to  wit,  $500.50;  that  execution  was  issued  thereon, 
and  the  stock  of  goods  levied  upon  and  taken  by  the  de- 
fendant herein,  as  sheriff,  on  that  day;  that  February  19, 
1894,  Finkelstein  made  a  voluntary  assignment  for  the  bene- 
fit of  his  creditors  to  one  Smythe,  who  immediately  quali- 
fied and  entered  upon  the  discbarge  of  his  duties  as  such 
assignee;  that  February  22,  1894,  the  plaintiff  demanded 
the  goods  so  held  by  the  defendant,  but  he  refused  to  give 
them  up;  that  April  20,  1894,  the  plaintiff  filed  the  bill  of 
sale  with  the  clerk,  and  on  the  same  day  commenced  this 
action  of  replevin,  to  recover  the  goods  in  question,  under 
and  by  virtue  of  the  bill  of  sale.  The  defendant  answered 
and  justified,  as  such  sheriff,  under  the  execution  and  judg- 
ment in  favor  of  Fornes  &  Co. 

At  the  close  of  the  trial,  the  jury  returned  a  verdict  to 
the  effect  that  they  found  for  the  defendant,  and  that  he 
was  entitled  to  a  return  of  the  property  described  in  the 
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♦complaint  herein;  that  he,  as  sheriff,  was  at  the  time  of  the 
commencement  of  this  action  lawfully  entitled  to  the  pos- 
session of  such  property  by  virtue  of  the  execution  men- 
tioned; that  the  amount  of  the  special  property  of  the 
-defendant  under  said  execution  was  the  judgment  of  $500.50, 
.and  the  interest  thereon,  being  $27.50;  that  the  value  of 
the  property  taken  from  the  defendant  was,  at  the  time  it 
was  so  taken,  $700;  that  they  assessed  the  defendant's  dam- 
ages at  six  cents.  From  the  judgment  entered  thereon  ac- 
cordingly the  plaintiff  brings  this  appeal. 

The  plaintiff  must  recover,  if  at  all,  upon  the  strength  of 
its  own  title,  and  not  upon  the  weakness  of  the  defendant's 
title  and  right  to  the  possession.  The  plaintiff's  claim  of 
title  and  right  to  possession  rests  entirely  upon  the  bill  of 
sale,  which,  confessedly,  was  taken  as  mere  security  for  the 
payment  of  a  debt.  Being  a  mere  security,  and  not  having 
been  filed  as  required  by  the  statute,  it  was  invalid  as  against 
any  other  person  than  the  parties  thereto.  S.  &  B.  Ann. 
Stats,  sec.  2313,  and  cases  cited  in  the  notes.  See,  also,  Par- 
roski  v.  Goldberg,  80  Wis.  339 ;  Rycm  Drug  Co.  v.  Hvamb- 
sahl,  89  Wis.  61.  Counsel  for  the  plaintiff  contends  that, 
because  the  execution  under  which  the  defendant  justifies 
was  issued  upon  the  judgment  entered  upon  the  judgment 
note  within  sixty  days  prior  to  making  the  assignment,  the 
same  was,  by  virtue  of  the  statute,  rendered  void  and  of  no 
effect.  S.  &  B.  Ann.  Stats,  sec.  1693a.  But  the  same  argu- 
ment, under  the  same  statute,  applies  equally  to  the  bill  of 
sale.  Neither  question,  however,  is  here  involved,  since  the 
defendant,  as  sheriff,  is  in  possession,  and  the  plaintiff  has 
shown  no  superior  title  or  right  to  the  possession. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 


Digitized  byCjOOQlC 


412         SUPREME  COURT  OF  WISCONSIN.  [92 

Milwaukee  Theater  Co.  va  Fidelity  &  Casualty  Co,  and  another. 


Milwaukee  Theater  Company,  Appellant,  vs.  Fidelity  cV 
Casualty  Company  and  another.  Respondents. 

February  6 — February  18, 1896. 

f    Indemnity  against  embezzlement:  Corporation*:   When  treasurer  is 
merely  a  debtor:  Interest 

An  arrangement  between  a  corporation  and  its  treasurer  by  which 
he  is  to  pay  interest  on  the  moneys  in  his  hands  makes  him,  as  to* 
such  moneys,  merely  a  debtor  of  the  corporation,  and  his  failure 
to  pay  them  over  to  his  successor  on  demand  is  therefore  not  an 
embezzlement  thereof  such  as  will  create  a  liability  upon  a  bond 
to  reimburse  to  the  corporation  any  loss  resulting  from  embezzle- 
ment or  larceny  by  such  treasurer. 

Appeal  from  a  judgment  of  the  superior  oourt  of  Mil- 
waukee county:  R.  N.  Austin,  Judge.    Affirmed. 

Action  upon  a  bond.  The  defendant  Obermann  was  treas- 
urer of  the  plaintiff  company  from  August  19,  1890,  until 
July  1, 1893.  On  the  31st  of  December,  1892,  the  defend- 
ant Obermaim,  and  the  defendant  corporation  as  surety  for 
Obermann,  executed  and  delivered  to  the  plaintiff  a  bond,  of 
which  the  material  agreements  are  as  follows: 

"  Now,  in  consideration  of  the  sum  of  forty-five  dollars, 
as  a  premium  for  the  term  ending  on  the  eighteenth  day  of 
December,  eighteen  hundred  and  ninety-three,  at  12  o'clock 
noon,  it  is  hereby  declared  and  agreed  that,  during  such 
term  or  any  subsequent  renewal  of  such  term,  and  subject 
to  the  conditions  and  provisions  herein  contained,  the  com- 
pany shall,  at  the  expiration  of  three  months  next  after 
proof  satisfactory  to  its  officers  of  a  loss  as  hereinafter  men- 
tioned, make  good  and  reimburse  to  the  employer,  to  the 
extent  of  the  sum  of  six  thousand  dollars,  and  no  further, 
such  pecuniary  loss,  if  any,  as  may  be  sustained  by  the  em- 
ployer by  reason  of  fraud  or  dishonesty  of  the  employed  in 
*    'connection  with  the  duties  referred  to,  amounting  to  em- 
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bezzlement  or  larceny,  which  has  been  committed  and  dis- 
covered during  the  continuance  of  said  term  or  any  renewal 
thereof,  and  within  three  months  from  the  death,  dismissal, 
or  retirement  of  the  employed.'' 

It  appeared,  upon  the  trial,  that  the  defendant  Obermann, 
while  treasurer,  generally  had  in  his  possession  several  thou- 
sand dollars,  received  either  from  the  manager  of  the  theater 
or  from  payment  of  subscriptions  to  stock.  At  a  meeting  of 
the  directors  of  the  plaintiff  corporation  held  February  10, 
1891,  the  defendant  Obermann  was  present,  and  reported  in 
his  hands  at  that  time  $4,625;  whereupon  the  following 
resolution  was  passed:  "Moved  and  carried  that  the  man- 
ager transfer  to  the  treasurer  $2,000  of  the  company's  funds. 
The  treasurer  shall  be  required  to  pay  to  the  company  six 
per  cent,  per  annum  on  $6,500  now  in  his  possession.  The 
amount  of  $2,000  was  transferred  to  Treasurer  Obermann 
by  Manager  Brown  in  the  presence  of  the  above-named 
directors."  At  a  meeting  of  the  directors,  held  October  19, 
1891,  the  following  proceedings  were  had:  "A  statement 
showing  the  interest  due  the  Milwaukee  Theater  Company 
from  moneys  deposited  in  the  hands  of  Treasurer  George 
Obermann  from  January  16,  1891,  to  October  13,  1891, 
amounting,  in  aggregate,  to  $252.68,  was  read.  It  was 
moved  and  carried  that,  in  accordance  Tjrith  conditions  made 
at  the  first  meeting  of  the  board  of  directors,  this  statement 
be  mailed  to  Treasurer  Obermann  by  the  secretary,  request- 
ing him  to  deposit  this  sum  to  the  credit  of  the  Milwaukee 
Theater  Company"  At  a  meeting  of  the  directors,  held 
December  13,  1892,  the  following  resolution  was  passed: 
u  It  was  moved  and  carried  that,  on  delivery  to  the  presi- 
dent of  a  satisfactory  bond  of  $6,000,  the  manager  shall 
transfer  to  the  treasurer  additional  funds,  to  make  the  bal- 
ance in  the  treasurer's  hands  $6,000,  he  to  pay  interest  on 
moneys  in  his  possession  at  the  rate  of  six  per  cent,  per 
annum,  payable  semi-annually." 
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On  the  1st  of  July,  1893,  when  Mr.  Obermann  ceased  to- 
be  treasurer  of  the  plaintiff  corporation,  the  $6,000  men- 
tioned in  the  last  resolution  was  still  in  his  hands,  and,  not 
being  paid  over  to  his  successor  on  demand,  this  action  was 
brought  against  Obermann  and  the  Fidelity  <fe  Casualty 
Company )  upon  the  bond,  to  recover  such  sura.  Upon  the 
close  of  the  plaintiffs  evidence  the  court  nonsuited  the 
plaintiff,  and  from  judgment  thereon  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  signed  by  Turner, 
Bloodgood  &  Kemper,  attorneys,  and  W.  J.  Turner,  of  coun- 
sel, and  oraj  argument  by  W.  J.  Turner. 

For  the  respondent  Fidelity  <&  Casualty  Co.  there  was  a 
brief  by  Winkler,  Flanders,  Smith,  Bottum  cfe  Vilas,  and 
oral  argument  by  F.  P.  Vilas.  They  argued,  among  other 
things,  that  in  order  to  constitute  embezzlement  the  thing 
embezzled  must  be  the  subject  of  larceny,  either  under  the 
statute  or  at  common  law.  An  indebtedness  cannot  be  the 
subject  of  embezzlement,  nor  can  it  be  predicated  upon  a 
misappropriation  of  balance  of  account,  nor  upon  refusal  to 
pay  it  over.  Sec.  4418,  R.  S.;  Ross  v.  Innis,  35  111.  488; 
People  v.  Howe,  2  Thomp.  C.  C.  383;  Comm.  v.  Stearns,  2 
Met.  343;  Comm.  v.  Zibbey,  11  id.  64;  Miller  v.  Stale,  16 
Neb.  179;  Bealy  v.  State,  82  Ind.  228. 

Winslow,  J.  The  defendant  corporation  did  not  contract 
to  pay  any  mere  debts  which  Obermam,n  might  owe  to  the 
theater  company,  but  only  to  reimburse  it  for  pecuniary 
loss  resulting  from  embezzlement  or  larceny.  The  question, 
therefore,  is  whether  the  evidence  shows  that  Obermann  has 
been  guilty  of  embezzlement  of  the  $6,000.  So  far  as  nec- 
essary to  define  embezzlement  for  the  purposes  of  this  case, 
it  may  be  defined  as  the  fraudulent  conversion  of  the  money 
or  personal  property  of  another,  which  is  in  the  possession  of 
a  trustee,  servant,  agent,  or  bailee  in  a  trust  capacity.  There 
can  be  no  embezzlement  unless  the  property  charged  to  have 
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been  embezzled  was,  at  the  time  of  the  conversion,  held  in 
trust.  A  mere  debtor  does  not  embezzle  the  money  of  his 
creditor  by  failing  to  pay  the  debt  when  due.  Did  Ober- 
mann  hold  the  money  in  question  in  a  trust  capacity,  or  was 
he  simply  the  debtor  of  the  plaintiff  to  that  amount?  The 
trial  court  evidently  thought  that  he  had  become  a  mere 
debtor,  and  with  that  conclusion  we  agree.  Interest  is  com- 
pensation for  the  use  of  money.  When  the  theater  company 
resolved  that  Obermann  should  pay  them  interest  on  moneys 
in  his  hands,  and  charged  him  with  such  interest,  and  Ober- 
mann assented,  the  necessary  implication  resulting  from  the 
arrangement  was  that  he  was  to  have  the  use  of  the  money. 
He  was  to  pay  for  the  use  of  it.  Why  should  he  not  have 
what  he  paid  for?  We  could  not  sustain  a  conviction  for 
embezzlement  on  these  facts,  nor  have  we  been  referred  to 
any  case  where  such  a  conviction  on  similar  facts  has  been 
sustained.  There,  are,  however,  authorities  sustaining,  in 
principle,  the  view  which  we  have  taken.  Kribs  v.  People, 
82  111.  425;  MUler  v.  State,  16  Neb.  179. 
By  the  Court. —  Judgment  affirmed. 


Mebohaots5  Exchange  Bane,  Respondent,  vs.  Fuldner  and 
another,  Appellants. 

February  6— February  18, 1896. 

Promissory  notes:  Setoff:  Banks  and  banking. 

A  note  given  to  a  sayings  bank  was  pledged  by  it  after  it  had  be- 
come insolvent  Afterwards,  and  after  the  savings  bank  had 
failed,  the  note  passed  into  the  hands  of  another  bank  on  account 
of  an  antecedent  indebtedness  of  the  savings  bank,  but  no  part  of 
that  indebtedness  was  paid  by  the  note,  nor  was  any  new  considera- 
tion given.  The  note  was  then  past  due.  Held,  in  an  action  thereon 
by  such  other  bank,  that  the  makers  might  set  off  against  the  note 
the  amount  of  their  deposits  in  the  savings  bank  at  the  time  it  failed* 
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Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  R.  N.  Austin,  Judge.     Reversed. 

A  statement  of  the  main  facts  out  of  which  this  case  arises 
will  be  found  in  Burnhom  v.  Merchants'  Exchange  Bank,  ante, 
p.  277.  It  is  not  necessary  to  repeat  the  statement  here. 
The  action  is  upon  a  promissory  note  for  $10,000,  executed 
by  the  defendants  to  the  South  Side  Savings  Bank,  and  by 
it  indorsed  and  transferred,  before  maturity,  with  other 
notes,  as  collateral  security  for  a  loan  of  $90,000.  The 
plaintiff  claims  to  have  obtained  title  to  it  by  means  of  the 
writing  of  July  14, 1893.  All  the  notes  which  so  came  to 
its  hands  were,  in  the  aggregate,  of  less  face  value  than  the 
amount  of  its  claim  against  the  savings  bank.  The  defend- 
ants paid  to  Bigelow  $7,500  upon  this  note,  and  claim  an 
offset  large  enough  to  extinguish  the  balance.  The  offset 
grows  out  of  these  facts:  The  savings  bank  was  insolvent 
when  it  pledged  the  note  to  Bigelow.  When  the  plaintiff 
received  it,  it  was  past  due.  When  the  savings  bank  went 
into  the  hands  of  the  receiver,  the  defendants  had  deposits 
in  that  bank,  subject  to  their  check,  amounting  to  the  sum 
of  $2,608.34,  no  part  of  which  has  been  paid  to  them.  This 
they  ask  to  have  set  off  against  the  note  in  this  action. 

A  verdict  was  directed  for  the  plaintiff  for  the  full  amount 
remaining  unpaid  upon  the  note.  From  judgment  on  that 
verdict  this  appeal  is  taken. 

For  the  appellants  there  were  briefs  by  Turner,  Bloodgood 
<k  Kemper,  attorneys,  and  W.  J.  Turner,  of  counsel,  and  oral 
argument  by  W.  J.  Turner. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
dk  Quarles,  and  oral  argument  by  Charles  Quarles. 

Newman,  J.  The  sole  question  is  whether  the  appellants 
are  entitled  to  set  off,  in  this  action,  the  amount  of  their  de- 
posits against  this  note.  It  is  not  claimed  that  the  plaintiff 
is  a  bona  fide  purchaser  of  the  note,  or  has  a  better  title  than 
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the  savings  bank  had.  It  obtained  the  note  on  account  of 
the  antecedent  indebtedness  of  the  savings  bank.  But  no 
part  of  that  indebtedness  was  paid  by  it,  nor  was  any  new 
consideration  whatever  given ;  so  it  had  no  immunity  against 
defenses  not  possessed  by  its  assignor.  This  setoff  would 
have  been  good  against  the  savings  bank  at  the  time  when 
it  put  the  note  into  the  hands  of  Bigelow.  It  was  insolvent 
then.  It  would  have  been  good  against  the  note  in  the  hands 
of  the  receiver  or  of  an  assignee  of  the  bank  for  the  benefit 
of  its  creditors.  This  is  fully  discussed  and  settled  in  Jones 
v.  Piening,  85  Wis.  264.  The  plaintiff  stands  in  no  better 
position.  , 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 
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Hebold,  by  guardian  ad  litem,  Respondent,  vs.  Pfistbe,  Ap-         p92  ^1 

pellant. 

February  5—  February  18, 1896. 

Master  and  servant:  Injury  to  minor:  Assumption  of  risk:  Court  and 

jury. 

1.  The  risk  of  injury  by  falling  while  passing  over  steam  pipes  laid  on 

a  kitchen  floor  and  covered  with  boards  in  the  form  of  an  inverted 
V  two  inches  high  and  thirteen  inches  wide  is  held,  as  matter  of 
law,  to  have  been  assumed  by  a  girl  sixteen  years  old,  nearly  full 
grown,  and  of  reasonable  intelligence,  who  had  worked  in  such 
kitchen  for  five  or  six  months  and,  though  the  condition  of  the 
floor  was  obvious,  had  never  made  any  complaint  in  respect 
thereto. 

2.  In  an  action  by  a  minor  for  personal  injuries,  where  the  evidence 

on  the  question  of  contributory  negligence  or  assumption  of  risk 
is  undisputed  and  the  inferences  from  it  are  plain  and  certain, 
that  question  need  not  be  submitted  to  the  jury.  Casey  v.  C,  SL 
P.,  M.  A  O.  R.  Co.  90  Wis.  113,  followed;  Luebke  v.  Berlin  Machine 
Works,  88  Wis.  442>  distinguished. 
VouW-27 
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Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county :  R.  N.  Austin,  Judge.     Reversed. 

This  was  an  action  brought  by  the  plaintiff,  a  minor  of 
the  age  of  about  sixteen  years,  to  recover  damages  against 
the  defendant  for  an  injury  sustained  while  in  his  employ, 
by  reason  of  his  alleged  negligence  and  breach  of  duty,  in 
that  the  floor  of  the  kitchen  in  which  she  was  employed  as 
second  vegetable  cook,  in  the  Hotel  Pfister,  was  unsafe  and 
dangerous,  as  the  steam  pipes  running  along  and  over  the 
floor  were  covered  with  pieces  of  boards  in  the  form  of  an 
inverted  V  and  extending  about  five  inches  above  the  floor, 
and  that  the  defendant,  by  his  superintendent,  required  her 
to  do,  alone,  the  work  which  required  two  persons  to  do 
in  a  safe  and  proper  manner,  and  directed  her  to  hurry  and 
do  her  work  quicker,  so  that  she  became  excited  and  con- 
fused and  her  attention  was  thus  diverted  from  the  danger- 
ous condition  of  the  floor,  whereby  she  fell  over  said  steam 
pipes  and  covering,  and  received,  in  consequence,  a  severe 
cut  on  the  right  arm  near  the  wrist,  and  other  injuries,  from 
which  she  became  ill  and  was  unable  to  work,  etc.,  to  her 
great  damage.  The  defendant  insisted,  in  his  answer,  that 
the  floor  was  not  unsafe,  and  that  he  had  not  been  guilty  of 
any  negligence  or  breach  of  duty,  and  that  the  injuries  of 
the  plaintiff  were  caused  solely  by  her  negligence  and  lack 
of  ordinary  care. 

Upon  a  trial  before  a  jury,  the  plaintiff  testified,  as  to  the 
manner  of  her  injury,  in  substance,  that  at  the  time  she  was 
employed  in  the  kitchen  as  second  vegetable  cook;  that  it 
was  her  duty  to  cook  the  vegetables  and  dish  them  out  on 
the  steam  table,  about  thirty  feet  from  where  they  were 
prepared,  for  the  waiters  who  attended  in  the  dining  room ; 
that  in  coming  from  the  vegetable  pantry  to  the  steam  table 
she  had  to  cross  over  two  steam  pipes,  one  near  the  table 
and  the  other  before  it,  and  they  were  on  the  floor  and  cov- 
ered with  boards  in  the  form  of  an  inverted  V,  the  top  of  the 
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covering  being  about  five  inches  above  the  floor;  that  she 
had  no  assistants,  but  had  had  one  before,  and  in  carrying  a 
jar  of  mashed  potatoes  to  the  steam  table  she  was  hurrying 
and,  as  she  was  crossing  over  one  of  the  steam  pipes,  she  fell 
and  cut  herself  with  the  jar;  that  she  caught  with  her  heel 
in  stepping  over  it,  and  fell.  As  she  expressed  it,  her  heel 
"  caught  on  the  slant  of  the  boards  and  I  fell,  and  that  was 
all  there  was  of  it."  She  further  testified  that  there  was 
plenty  of  help;  that  the  room  was  well  supplied  with  win- 
dows; that  she  was  coming  towards  the  light,  which  fell 
directly  on  the  floor;  and  that  the  condition  of  the  floor 
was  in  plain  sight  of  everybody.  She  was  in  the  sixteenth 
year  of  her  age,  and  nearly  full  grown,  and  had  worked 
there  about  five  or  six  months.  She  had  never  measured 
the  height  of  the  covering  of  the  steam  pipes,  but  it  was  of 
hard  wood,  with  a  tight  joint  at  the  top,  and  the  floor  was 
of  stone.  A  fellow  servant  described  the  situation  in  sub- 
stantially the  same  manner,  and  stated  that  the  boards  were 
about  as  wide  as  the  length  of  a  volume  of  Reports;  that 
the  first  vegetable  cook  was  absent  that  day,  and  the  plaint- 
iff had  to  do  the  work  alone. 

The  uncontradicted  evidence  showed  that  the  pipes,  etc., 
were  in  the  same  condition  at  the  time  of  the  trial  as  at  the 
time  when  the  injury  occurred,  and  by  actual  measurement 
the  height,  at  the  highest  point,  from  the  floor  to  the  cov- 
ering of  the  steam  pipes,  was  two  inches,  and  it  was  thirteen 
inches  wide.  The  jury  was  permitted  to  view  the  floor  and 
the  covering  of  the  steam  pipes  in  question.  One  Matthews, 
who  had  had  experience  in  the  construction  of  buildings  and 
laying  out  of  pipes  therein,  testified  that  he  knew  how  the 
floor  in  question  was  constructed,  and  that  it  would  be  prac- 
ticable to  run  the  pipes  under  it,  and  such  would  be  the 
proper  method ;  that  it  would  be  better  construction  to  place 
them  under  the  floor,  or  up,  over  the  floor,  near  the  ceiling, 
than  over  the  surface  of  the  floor.  It  was  admitted  that  the 
defendant  had  knowledge  that  another  person  had  been  in- 
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jured  upon  the  covering  of  the  pipes  in  question  prior  to  the 
accident  to  the  plaintiff. 

At  the  close  of  the  evidence  the  defendant's  counsel  moved 
the  court  to  direct  a  verdict  for  the  defendant,  and  such  re- 
quest was  granted,  and  a  verdict  for  the  defendant  was  en- 
tered accordingly.  Subsequently,  the  plaintiff  moved  to  set 
aside  the  verdict  and  for  a  new  trial,  on  the  ground  that  the 
court  erred  in  directing  a  verdict  for  the  defendant,  which 
motion  was  granted,  and  the  court  made  an  order  accord- 
ingly, from  which  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Quarles,  Spence  & 
Quarles,  and  oral  argument  by  T.  W.  Spence. 

For  the  respondent  there  was  a  brief  by  Runkel  cfe  Georgi, 
attorneys,  and  Austin  &  Fehr,  of  counsel,  and  oral  argument 
by  W.  H.  Austin. 

Pinney,  J.  We  think  it  is  entirely  plain  that  the  court 
properly  directed  a  verdict  for  the  defendant.  The  plaintiff 
appears  to  have  been  a  person  of  reasonable  intelligence  and 
judgment  for  one  of  her  years,  and  she  had  had  experience 
in  the  kind  of  work  in  which  she  was  employed,  and  had 
worked  in  it,  upon  and  over  the'  floor  which  it  was  alleged 
was  of  improper  and  unsafe  construction,  for  five  or  six 
months.  Beyond  question,  she  was  entirely  familiar  with 
the  situation  and  the  alleged  element  of  danger  to  her  safety 
while  thus  engaged  in  her  service.  She  had  arrived  at  years 
of  discretion  and  was  nearly  or  quite  full  grown.  It  does 
not  appear  that  she  had  ever  made  any  complaint  of  the 
alleged  defect,  although  it  was  plainly  visible  and  well 
known  to  her.  The  evidence  shows  that  she  was,  beyond 
question,  of  sufficient  intelligence  and  judgment  to  appre- 
ciate and  understand  whatever  of  danger  there  was  to  which 
she  was  exposed  in  passing  over  the  covering  of  the  pipes, 
as  much  so  as  an  adult.  There  was  nothing  obscure  or  com- 
plex in  the  situation,  and  nothing  requiring  special  intelli- 
gence or  experience,  as  in  the  case  of  Chopin  v.  Badger 
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Paper  Co.  83  Wis.  192,  in  respect  to  the  operation,  speed, 
and  consequent  peril  from  machinery  in  motion.  As  the 
situation  was  entirely  plain  to  the  humblest  understanding, 
and  there  was  nothing  in  the  case  tending  to  show  that  she 
could  not  and  did  not  fully  understand  and  appreciate  the 
risk  or  danger  of  passing  and  repassing  over  the  covered 
pipes  while  about  her  work,  she  must  be  held  to  have  assumed 
the  risk  of  continuing  in  her  employment,  under  the  cir- 
cumstances disclosed.  It  does  not  appear  that  anything 
occurred  at  the  time  to  disturb  or  attract  her  attention.  No 
one  was  then  urging  her  to  make  haste  in'her  work.  The 
fact  that  she  had  been  directed  to  hurry  up  her  work,  two 
hours  before,  was  not  likely  to  affect  her  powers  of  observa- 
tion and  judgment  at  the  time  the  accident  occurred. 

The  evidence  was  undisputed,  and  the  inferences  from  it 
were  plain  and  certain;  and,  although  the  plaintiff  was  a 
minor,  the  case  presented  no  question  for  the  consideration 
of  the  jury,  but  one  of  law  for  the  court.  In  the  case  of 
Laelike  v.  Berlin  Machine  Works,  88  Wis.  442,  the  facts  and 
proper  inferences  from  them  were  in  doubt,  and  what  was 
there  said  was  in  discussing  or  declaring  the  rule  by  which 
the  jury  was  to  be  guided,  in  view  of  the  fact  that  the  case 
was  a  proper  one  for  their  consideration,  and  that,  therefore, 
the  motion  for  a  nonsuit,  and  the  defendant's  request  that 
the  jury  should  be  directed  to  find  for  the  defendant,  were 
properly  denied.  The  opinion  in  Luehke  v.  Berlin  Machine 
Works,  supra,  taken  in  connection  with  the  case  before  the 
court,  does  not  hold  that,  in  an  action  brought  by  a  minor 
for  personal  injury,  the  question  of  his  or  her  contributory 
negligence  or  assumption  of  risk,  though  it  plainly  appears 
from  the  uncontradicted  evidence,  must  be  submitted  to  the 
jury  for  its  decision.  The  rule  is  clearly  stated  in  Casey  v. 
C,  St.  P.,  M.  &  0.  R.  Co.  90  Wis.  113. 

By  the  Court. —  The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial 
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Wrft  o/  error,  when  lies:  Order  denying  new  trial  after  judgment:  Crim- 
inal law. 

An  order  denying  a  motion  for  a  new  trial,  made  after  judgment  in 
a  criminal  case,  under  sea  4719,  R.  8.,  is  not  a  final  judgment  or 
an  order  in  the  nature  of  a  final  judgment  to  review  which  a  writ 
of  error  will  lie.    Pinney  and  Winslow,  JJ.,  dissent 

Error  to  review  an  order  of  the  circuit  court  for  Iowa 
county:  Geo.  Clkmentson,  Circuit  Judge.     Writ  dismissed. 

The  facts  sufficiently  appear  in  the  opinion. 

For  the  plaintiff  in  error  there  was  a  brief  by  Spensley  dk 
Mcllhon  and  P.  A.  Orton,  and  oral  argument  by  Mr.  Orton 
and  Mr.  Calvert  Spensley. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General  and  John  L.  Erdall,  Assistant  Attorney  Gen- 
eral, and  oral  argument  by  Mr.  ErdaU. 

Marshall,  J.  This  case  was  before  this  court  on  a  writ 
of  error  to  review  the  judgment  of  the  circuit  court,  and 
was  decided  October  22, 1895,  the  judgment  being  affirmed. 
After  such  affirmance,  a  motion  for  a  new  trial  was  season- 
ably made,  based  on  newly-discovered  evidence,  under  sec. 
4719,  K.  S.,  which  provides  that  "  the  circuit  court  may,  at 
the  term  in  which  the  trial  of  any  indictment  or  information 
shall  be  had,  or  within  one  year  thereafter,  and  in  either 
case  before  or  after  judgment,  on  the  petition  or  motion  in 
writing  of  the  defendant,  grant  a  new  trial  for  any  cause 
for  which  by  law  a  new  trial  may  be  granted,  or  when  it 
shall  appear  to  the  court  that  justice  has  not  been  done,  and 
on  such  terms  or  conditions  as  the  court  may#  direct."  The 
motion  for  a  new  trial  was  denied,  and  the  order  of  the  trial 
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court  in  that  regard  is  here  for  a  review  at  this  time,  if  a 
writ  of  error  may  properly  be  had  to  bring  such  a  matter 
before  the  court. 

By  the  organic  law  of  the  territory  at  the  time  of  the 
adoption  of  the  state  constitution,  a  writ  of  error  was  al- 
lowed only  from  final  judgments  or  orders  in  the  nature  of 
final  judgments  {Hill  v.  Bloomer,  1  Pin.  283);  and  this  right 
was  preserved  and  secured  by  art.  I,  sec.  21,  of  the  constitu- 
tion, which  provides  as  follows,  "  Writs  of  error  shall  never 
be  prohibited  by  law."  As  said  by  Mr.  Justice  Lyon  in 
Buttrick  v.  Hoyy  72  Wis.  164,  in  effect,  this  constitutional 
provision  renders  the  writ  inviolate,  as  it  existed  when  the 
constitution  was  adopted,  and  at  that  time  its  scope  and 
function  were  to  correct  some  supposed  mistake  in  the  pro- 
ceedings or  judgment  of  the  court.  Hence,  it  lies  only  after 
judgment  in  an  action  at  law  in  a  court  of  record,  or  after 
an  order  in  the  nature  of  a  final  judgment,  to  correct  some 
supposed  mistake  in  the  proceedings  in  respect  to  such  judg- 
ment or  order.  Such  is  the  measure  of  the  constitutional 
right  to  the  writ,  and  sec.  3043  is  merely  declaratory  of  the 
constitutional  right,  neither  extending  nor  attempting  to  re- 
strict it.  Sec.  4724,  E.  S.,  provides  that  writs  of  error  in 
criminal  cases  may  issue  in  the  manner  and  within  the  time 
allowed  in  civil  actions,  and  sec.  3043,  that  writs  of  error 
may  issue  to  review  final  judgments  in  actions  tried  by  jury ; 
the  proceedings  and  judgment  to  be  in  accordance  with  the 
course  of  the  common  law  and  the  rules  and  practice  of  the 
supreme  court.  This  statutory  provision,  in  connection  with 
art.  1,  sec.  21,  of  the  constitution,  has  been  repeatedly  con- 
sidered by  this  court  in  cases,  from  first  to  last,  covering 
nearly  half  a  century,  and  the  conclusion  promulgated  soon 
after  the  adoption  of  the  constitution  has  been  since  reiter- 
ated, over  and  over  again,  that  a  writ  of  error  lies  only  in 
case  of  a  final  judgment  or  an  order  in  the  nature  of  a  final 
judgment  given  in  a  court  of  record  proceeding  according 


Digitized  by  CjOOQIC 


424  SUPREME  COURT  OF  WISCONSIN.  [92 

Jackson  vs.  The  State. 

to  the  course  of  the  common  law.  Hence,  an  extended  re- 
discussion  of  the  subject  at  this  time  cannot  serve  any  valu- 
able purpose.  In  Crocker  v.  State,  60  Wis.  553,  in  an  opinion 
by  Mr.  Justice  Cassoday,  the  authorities  in  this  and  other 
states  are  collated;  and  the  conclusion  there  reached,  as  ex- 
plained in  Buttrich  v.  Roy,  72  Wis.  165,  and  followed  in 
State  ex  rel.  Larhin  v.  Ryan,  70  Wis.  676,  State  v.  Brownett, 
SO  Wis.  563,  and  State  ex  rd.  MoCadin  v.  Smith,  65  Wis.  93, 
leaves  very  little,  if  anything,  that  can  profitably  be  said  on 
the  subject. 

However  much  the  ends  of  justice  may  appear  to  demand 
a  review  of  the  decision  of  the  trial  court  refusing  to  exer- 
cise the  discretionary  power  granted  by  sec.  4719,  R.  S.,  in 
favor  of  the  plaintiff  in  error,  the  settled  law  on  the  subject 
forbids  this  court  from  doing  so,  though  the  peculiar  cir- 
cumstances disclosed  by  the  record,  and  the  able  presenta- 
tion of  the  matter  both  orally  and  in  the  printed  briefs  of 
counsel,  have  led  to  such  careful  consideration  of  the  juris- 
diction of  this  court  in  the  premises  as  the  apparent  exigen- 
cies of  the  case  required,  in  view  of  the  prior  adjudications 
in  respect  to  the  general  principles  involved.  We  must  hold 
that  an  order  denying  a  motion  for  a  new  trial,  under  sec. 
4719,  is  not  a  final  judgment  or  an  order  in  the  nature  of  a 
final  judgment.  Hence,  the  writ  of  error  was  improvidently 
issued  and  must  be  dismissed. 

By  the  Court —  Ordered  accordingly. 

Pinnby,  J.  I  cannot  concur  in  the  determination  of  the 
court,  resting,  as  it  seems  to  me  it  does,  upon  what  I  re- 
gard as  a  mistaken  view  of  its  constitutional  power  and  duty 
as  an  appellate  tribunal. 

The  constitution  (sec.  3,  art.  VII)  provides  that  "  the  su- 
preme court,  except  in  cases  otherwise  provided  by  this  con- 
stitution, shall  have  appellate  jurisdiction ; "  and  with  this 
grant  of  appellate  jurisdiction  and  as  incident  thereto,  and 
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without  any  legislation  in  its  aid,  the  court  took  the  right 
to  issue  and  use  all  common-law  writs  and  process,  with  the 
right  to  frame  and  issue  such  other  writs  as  might  be  neces- 
sary to  make  its  appellate  jurisdiction  effective.  Hence  it 
took  the  right  to  issue  writs  of  error  as  common-law  pro- 
cess, and  to  hear  and  determine  the  same.  The  writ  was 
never  of  statutory  origin,  though  to  a  certain  extent  its  use 
was  regulated  by  statute,  and  it  was  this  common-law  writ 
which  the  constitution  provided  (sec.  21,  art.  1)  should 
"never  be  prohibited  by  law."  It  is  not  material  to  inquire 
upon  what  foundation  writs  of  error  rested  under  the  or- 
ganic act  or  the  statutes  of  the  territory.  The  legislature 
might  regulate  their  use,  but  could  not  prohibit  them  for 
any  purpose  within  their  scope  at  common  law.  As  was 
said  by  Ryan,  0.  J.,  in  Attorney  General  v.  Railroad  Cos. 
35  Wis.  515 :  "  The  f ramers  of  the  constitution  appear  to 
have  well  understood  that,  with  appellate  jurisdiction,  the 
court  took  all  common-law  writs  applicable  to  it,  and  with 
superintending  control,  all  common-law  writs  applicable  to 
that;  and  that,  failing  adequate  common-law  writs,  the 
court  might  well  devise  new  ones,  as  Lord  Coke  tells  us  as 
'  a  secret  in  law.'  Hence  the  constitution  names  no  writ  for 
the  exercise  of  the  appellate  or  superintending  jurisdiction 
of  the  court." 

It  is  provided  by  statute  (R.  S.  sec.  2405)  that  the  appel- 
late jurisdiction  of  the  supreme  court  "  shall  extend  to  all 
matters  of  appeal,  error,  or  complaint  from  the  decisions  or 
judgments  of  any  of  the  circuit  courts,  county  courts  or 
other  courts  of  record,  and  shall  extend  to  all  questions  of 
law  which  may  arise  in  said  courts,  upon  motion  for  new 
trial,  in  arrest  of  judgment,  or  in  cases  reserved  by  said 
courts."  And,  by  sec.  2406,  it  is  provided  that  "  in  addi- 
tion to  the  writs  mentioned  in  sec.  3,  art.  VII,  of  the  consti- 
tution, the  supreme  court  shall  have  power  to  issue  writs  of 
prohibition,  supersedeas,  procedendo,  and  all  other  writs  and 
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process  not  specially  provided  by  statute  which  may  be  nec- 
essary to  enforce  the  due  administration  of  right  and  jus- 
tice  throughout  the  state."  Provisions  in  substance  the 
same  have  been  in  force  ever  since  1849.  E.  S.  1849,  ch.  82, 
sees.  5,  6.  It  will  thus  be  seen  that  the  utmost  caution  was 
taken  to  render  the  appellate  powers  of  the  supreme  court 
complete  and  adequate  to  any  contingency.  While  sees. 
3043  and  4724  contain  provisions  regulating  the  manner  of 
issuing  writs  of  error,  they  do  not  in  any  manner  limit  or 
restrict  the  statutory  provisions  quoted,  and  could  not  qual- 
ify in  the  least  degree  the  constitutional  appellate  jurisdic- 
tion and  functions  of  the  court. 

This  view  of  the  appellate  jurisdiction  of  the  court  is  sus- 
tained by  the  case  of  Brunson  v.  Burnett,  2  Pin.  79,  which 
was  a  motion  to  dismiss  a  writ  of  error  to  review  the  judg- 
ment of  the  district  court  in  respect  to  the  probate  of  a  will, 
the  statute  not  providing  in  terms  that  either  an  appeal  or 
writ  of  error  might  be  had.  The  court  denied  the  motion, 
Stow,  C.  J.,  stating  that  it  was  "  of  no  moment  which  pro- 
ceeding—  a  writ  of  error  or  an  appeal  —  was  pursued; 
.  .  .  that,  in  the  absence  of  authority  or  precedent,  the 
court  felt  at  liberty  to  adopt  such  a  course  as  was  deemed 
most  expedient;  and  that,  on  the  whole,  a  writ  of  error  was 
preferable  to  an  appeal."  After  the  organization  of  this 
court,  in  1853,  a  writ  of  error  was  sued  out  in  a  similar 
case  concerning  the  probate  of  the  will  of  Edward  Fisher, 
in  the  case  of  Fisher  v.  Berkley  (unreported).  No  procedure 
having  been  prescribed  by  statute  in  which  to  obtain  a  re- 
view in  cases  determined  in  the  circuit  courts  in  relation  to 
probate  matters,  the  court  dismissed  the  writ,  but  framed 
rules  and  a  writ  of  certiorari  for  the  review  of  such  cases, 
whereupon  such  a  writ  was  issued,  and  the  case  was  heard 
thereon  and  decided.  2  Pin.  80,  81;  3  Pin.  492,  493;  In  re 
Fisher,  4  Wis.  254.  These  cases  serve  to  show  that  the  court 
is  not  dependent  upon  legislation  for  means  to  exercise  its 
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appellate  jurisdiction,  but  that,  when  occasion  requires,  it  can 
and  should  frame  rules  and  adopt  such  writs  as  are  essential  to 
the  discharge  of  its  constitutional  functions.  There  is  noth- 
ing in  BvMrick  v.  Boy,  72  Wis.  164,  to  show  that  the  writ 
of  error  as  used  in  this  state  is  in  any  respect  other  than  a 
common-law  writ.  It  lies  after  judgment  in  any  action  at 
law  in  a  court  of  record  to  correct  some  alleged  error  in  the 
proceedings  or  judgment  of  the  court;  but  it  is  entirely  well 
settled  that  it  will  lie  to  review  an  order  in  the  nature  of  a 
final  judgment  which  determines  the  suit  (Lawler  v.  Fitz- 
patrick,  3  Wis.  573;  Ccvoenauyh  v.  Titles,  5  Wis.  143),  but 
will  not  lie  to  review  an  intermediate  order  or  interlocutory 
judgment,  as  was  held  in  Hill  v.  Bloomer,  1  Pin.  283. 

It  certainly  cannot  be  a  valid  objection  to  the  present 
writ  that  there  had  been  a  former  writ  upon  which  the  final 
judgment  given  against  the  defendant  was  reviewed  before 
the  subsequent  order  was  made  denying  the  motion  for  a 
new  trial  made  under  the  statute  after  such  judgment,  and 
which  is  sought  to  be  reviewed  by  the  present  writ.  I 
think  that  the  order  denying  this  motion  was  so  far  in  the 
nature  of  a  final  judgment  that  it  is  the  subject  of  a  writ 
of  error.  It  was  a  final  determination  of  the  new  case 
made  by  the  plaintiff  in  error,  and  a  denial  of  an  important 
right  secured  by  the  statute,  so  that  it  comes  fairly  within 
the  rule.  A  writ  of  error  is  a  remedial  process,  and  ought 
to  be  used  so  as  to  advance  the  remedy,  and  ought  not  to  be 
administered  in  the  spirit  of  rigid  and  inflexible  technicality. 
The  plaintiff  in  error  was  entitled  to  the  judgment  of  the 
appellate  court  on  this  motion.  Only  such  motions  and 
rulings  as  were  made  before  the  judgment  of  conviction 
could  be  reviewed  on  the  first  writ.  The  plaintiff  in  error 
had  a  right  to  make  a  motion  for  new  trial  after  judgment, 
and  the  statute  (sec.  2405)  declares  that  the  appellate  juris- 
diction of  the  court  "  shall  extend  to  all  questions  of  law 
which  may  arise  upon  a  motion  for  a  neto  trial"  irrespect- 
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ive  of  whether  made  before  or  after  judgment.  In  State 
ex  rd.  McCaslin  v.  Smith,  65  Wis.  93,  96,  97,  the  order  of 
a  circuit  court  affirming  the  order  of  a  court  commissioner 
discharging  a  prisoner  on  a  habeas  corpus  was  held  to  be  in 
the  nature  of  a  final  judgment,  and  reviewable  on  writ  of 
error,  and  Cole,  C.  J.,  said :  "  There  is  no  express  provision 
made  by  statute  for  reviewing  such  a  decision  of  the  circuit 
court,  but  we  are  inclined  to  hold  that  it  may  be  had  on  a 
writ  of  error.  The  order  made  in  such  a  proceeding  by 
the  court  is  in  the  nature  of  a  final  judgment,  and  the  pol- 
icy of  out  constitution,  and  laws  is  to  allow  a  review  of  such 
an  adjudication;  and  it  is  most  in  accord  with  our  rules  of 
practice  to  allow  this  to  be  done  on  writ  of  error."  It  has 
been  the  settled  law  of  this  state  for  more  than  forty  years 
that  this  court  will  review  a  discretionary  order  on  a  writ 
of  error,  and  reverse  it  if  the  discretion  of  the  lower  court 
has  been  abused  or  improperly  exercised  {Knox  v.  Arnold, 
1  Wis.  71;  West  u  State,  1  Wis.  209);  for  in  such  case  the 
question  becomes  one  of  law. 

I  think,'  therefore,  that  the  writ  of  error  should  have  been 
sustained,  and  that  the  matter  presented  on  the  motion, 
drawn  from  unwilling  witnesses,  was  suoh  as  to  require  a 
reversal  of  the  order  and  a  new  trial.  But,  if  the  right  to 
review  the  order  on  this  writ  is  open  to  such  serious  doubt 
that  it  ought  not  to  be  maintained,  then  it  is  clearly  the 
duty  of  the  court,  with  the  record  before  it,  and  the  plaint- 
iff in  error  seeking  the  exercise  of  its  undoubted  appellate 
jurisdiction,  to  adopt  suitable  rules  and  frame  a  writ  of 
certiorari  for  all  such  cases,  and  to  issue  the  writ  and  pro- 
ceed to  a  review  of  the  order,  as  the  court  did  in  In  re  Fisher, 
referred  to. 

Winslow,  J.  I  concur  in  the  foregoing  opinion  of  Mr. 
Justice  Plnney. 
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Hates,  Appellant,  vs.  Douglas  County  and  others,  Re- 
spondents. 

Haybs,  Respondent,  vs.  Douglas  County  and  another, 
Appellants. 

October  t,  1896  —  March  10, 1896. 

Taxation:  Equity:  Superior  city  charter:  Powers  of  council:  Levy  for 
"general  fund:"  Street  improvements:  Assessment  of  benefits:  Lim- 
itations: Constitutional  law:  Appeal  from  assessment:  Exclusive 
remedy:  Costs:  Limiting  amount 

1.  The  city  charter  of  Superior  provides  (sec.  102,  ch.  124,  Laws  of 
1801)  that  the  board  of  public  works  shall  file  "  a  detailed  statement 
of  the  amount  of  money  that  will  be  required  for  the  ensuing  fis- 
cal year  in  their  departments,  and  the  city  comptroller  shall  like- 
wise file  a  statement  of  the  amount  required  by  the  police  depart- 
ment, fire  department,  and  the  remainder  of  the  general  fund;" 
that  the  clerk  shall  "  place  such  estimates  before  the  city  council 
for  their  consideration,  and  the  council  shall  thereupon,  by  reso- 
lution, levy  such  sums  of  money  as  may  be  sufficient  for  the  sev- 
eral purposes  for  which  taxes  are  authorised)  not  exceeding  the 
limit  provided  by  law."  In  other  sections  the  charter  speaks  of 
payments  to  be  made  out  of  the  "general  fund."  Sec.  112  pro- 
vides that  the  directions  given  for  levying  and  collecting  taxes 
shall  be  deemed  directory  only,  and  that  no  error  or  informality 
in  the  proceedings,  not  affecting  the  substantial  justice  of  the 
tax,  shall  in  any  wise  affect  its  validity.  Under  such  provisions 
it  would  seem  that  the  estimates  mentioned  are  designed  merely 
as  aids  to  the  judgment  of  the  council,  not  as  limitations  on  its 
power,  and  that  the  levy  of  a  certain  sum  for  the  "  general  fund  " 
is  not  invalid  merely  because  it  was  not  included  in  the  estimates 
filed  and  there  was  no  detailed  statement  of  the  items  of  which  it 
was  composed. 

3.  Even  if  such  a  levy  is  void,  still,  unless  the  tax  is  excessive  or  un- 
equal and  unjust,  a  court  of  equity  will  not  interfere  to  set  aside 
a  sale  based  on  that  and  other  taxes,  without  payment  of  that  tax 
as  a  condition  of  relief. 

a  Where,  by  a  city  charter,  the  cost  of  street  improvements  is  charge- 
able to  the  lots  or  parcels  of  land  to  be  assessed,  "  in  proportion  to 
the  benefits  secured  thereby,"  an  assessment  according  to  the 
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frontage  of  each  lot  on  the  street  improved  is  void,  unless  it  affirm- 
atively appears  that  it  was  made  upon  an  actual  view  of  the  prop- 
erty and  a  consideration  of  the  benefits  actually  accruing  to  each 
parcel,—  even  where  the  charter  constitutes  the  property  fronting 
upon  the  improvement  as  the  assessment  district 

4.  Where  the  cost  of  street  improvements  is  chargeable  to  the  lots  and 

parcels  of  land  benefited  thereby,  an  assessment  upon  the  .property 
fronting  the  improvement  only,  with  nothing  to  show  that  the 
proper  officers  determined,  in  the  exercise  of  their  judgment,  that 
no  other  property  was  benefited,  is  presumed  to  be  unequal  and 
unjust,  and  payment  by  a  property  owner  of  his  proportion  of  the 
assessment  is  not  a  condition  precedent  to  his  obtaining  equitable 
relief  against  the  assessment 

5.  A  statute  by  which  the  right  to  contest  the  validity  of  special  as- 

sessments for  street  improvements  is  barred  as  soon  as  improve- 
ment bonds  are  issued,  which  may  be  within  forty  days  after  the 
assessment  of  benefits  is  completed,  without  actual  notice  to  land- 
owners, and  before  work  on  the  improvement  is  actually  begun, 
is  invalid. 

6.  An  appeal  given  by  a  city  charter  from  an  assessment  of  benefits, 

upon  which  the  only  remedy  given  to  the  appellant,  if  successful, 
is  that  the  difference  between  the  amount  assessed  and  the  amount 
adjudged  to  be  paid  as  benefits  shall  be  paid  by  the  city,  does  not 
preclude  an  action  to  set  aside  an  unequal  and  void  assessment, 
even  though  the  charter  provides  that  said  appeal  shall  be  the 
only  remedy  of  the  landowner  "  for  the  redress  of  any  grievance 
he  may  have  by  reason  of  the  making  of  such  improvement" 

7.  A  county  tax  to  pay  the  expense  of  placing  stones  from  the  county 

in  the  state  building  at  the  Columbian  World's  Fair  is  unauthor- 
ized and  void. 

8.  If,  in  an  equitable  action,  the  court  awards  costs  to  a  party,  it  can- 

not limit  the  amount  thereof. 

Appeals  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  E.  D.  Marshall,  Circuit  Judge.     Reversed. 

This  is  an  action  to  set  aside  certain  taxes  and  assess- 
ments, and  a  tax  sale  and  tax  certificate  in  which  the  taxes 
and  assessments  resulted.  The  tax  certificate  is  upon  eighty 
acres  of  unplatted  land  in  the  city  of  Superior,  owned  by 
the  plaintiff,  and  described  as  the  E.  i  of  the  N.  E.  J  of  sec- 
tion No.  23,  in  township  No.  49  N.,  of  range  No.  14  W.    In 
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the  year  1892  this  tract  of  land  was  sold  by  the  treasurer  of 
Douglas  county,  for  taxes  and  assessments  which  were  de- 
linquent upon  the  tax  roll  for  the  city  of  Superior  for  1891, 
amounting  to  $9,500.14.  The  common  council  of  the  city 
of  Superior,  by  an  ordinance  of  November  4,  1891,  levied  a 
city  tax  of  $249,000  upon  the  taxable  property  of  the  city. 
This  levy  was  based  in  part  upon  estimates  furnished  by 
the  board  of  public  works  and  the  city  comptroller,  and  in- 
cluded a  general  item  of  $61,000,  designated  as  "general  fund,1' 
without  further  specification  of  the  particular  purpose  or 
purposes  for  which  it  was  levied  or  items  of  which  it  was  com- 
posed, and  was  not  included  in  the  estimates  so  furnished. 
This  item  of  the  general  city  tax  was  held  by  the  circuit  court 
to  be  unauthorized  by  the  city  charter  and  illegal.  The  por- 
tion of  this  general  tax  which  was  carried  out  against  the 
plaintiff's  land,  and  included  in  the  sum  for  which  it  was  sold, 
was  found  to  be  $421.  This  sale  also  included  a  county  tax 
of  $100  to  pay  the  expense  of  placing  some  blocks  of  Douglas 
county  stone  in  the  Wisconsin  Building  at  the  Columbian 
World's  Fair.  This  item  was  also  held  to  be  unauthorized 
and  illegal.  It  was  found  that,  of  this  item,  fifty-two  cents 
were  carried  out  and  charged  to  the  plaintiffs  lands.  There 
was  also  included  in  the  sum  so  carried  out  and  charged 
against  the  plaintiff's  land  the  sum  of  $4,581.32,  the  sum  of 
several  assessments  for  street  improvements,  and  instalments 
of  certain  improvement  bonds  which  had  been  issued  to  pay 
for  other  street  improvements.  These  were  an  instalment 
of  the  Belknap  avenue  improvement  bonds,  $1,972.10 ;  one 
instalment  of  Grand  avenue  improvement  bonds,  $125 ;  as- 
sessment for  grading  Hill  avenue,  $1,438.62;  for  grading 
Kitchie  avenue,  $777.96;  for  grading  Belknap  avenue,  $267. 
Of  these  items,  those  for  the  Grand  avenue  improvement 
and  for  the  grading  of  Belknap  avenue  were  incurred  under 
the  city  charter  of.  1889;  the  others,  under  the  charter  of 
1891.    Under  the  former  charter,  street  improvements  were 
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"  chargeable  to  the  lots  or  parcels  of  land  fronting  or  abut- 
ting upon  such  street  or  alley,  in  proportion  to  the  benefits 
accruing  to  such  lots  or  parcels  of  real  estate  by  reason  of 
such  improvement."  Laws  of  1889,  ch.  162,  sec.  143.  Under 
the  latter  they  were  "  chargeable  to  the  lots  or  parcels  of  land 
benefited  thereby,  in  proportion  to  the  benefits  secured 
thereto."  Laws  of  1891,  ch.  124,  sec.  117.  In  neither  case 
are  the  benefits  assessed  to  exceed  the  benefit  actually  accru- 
ing to  each  tract  or  parcel  by  such  improvement. 

The  plaintiff  s  lands  are  bounded  on  the  north  by  Belknap 
avenue,  on  the  east  by  Hill  avenue,  on  the  south  by  Ritchie 
avenue,  on  the  west  by  an  unplatted  eighty-acre  tract,  owned 
by  the  Land  &  River  Improvement  Company.  It  nowhere 
abuts  upon  or  touches  Grand  avenue.  In  the  year  1890 
the  city  of  Superior  graded  Grand  avenue.  This  avenue 
runs  diagonally  across  section  23.  But  it  nowhere  touches 
plaintiff's  land,  although  it  runs  across  a  corner  of  the  N.  E.  J 
of  the  section.  Benefits  are  assessed  against  the  entire 
N.  E.  J  by  that  description.  An  improvement  bond,  cover- 
ing the  entire  quarter  section,  was  issued  and  sold.  The 
sum  of  $125.64  is  included  in  the  tax  included  in  the  tax  roll 
of  1891,  carried  out  against  the  plaintiffs  land  to  pay  the 
part  of  one  instalment  on  the  improvement  bond  which  the 
city  clerk  estimated  to  be  the  share  appropriate  to  plaintiff's 
land.  It  is  claimed  that  as  to  this  assessment  the  action  is 
barred  because  not  begun  before  the  issuing  of  the  improve- 
ment bond,  under  a  provision  of  the  charter  (sec.  137).  This 
assessment  the  circuit  court  held  invalid,  on  the  ground  that 
plaintiffs  land,  having  no  frontage  upon  the  improvement, 
was  not  liable  to  assessment. 

In  the  year  1891  the  city  paved  Belknap  avenue,  and  as- 
sessed the  whole  cost  of  the  improvement  upon  the  lands 
fronting  and  abutting  upon  the  avenue.  The  sum  of  $7,585.26 
was  assessed  against  the  north  forty  acres  of  the  plaintiffs 
tract  of  land,  and  there  was  no  assessment  against  the  south 
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forty  acres.  An  improvement  bond  upon  the  north  forty 
was  issued  and  sold  to  raise  money  to  pay  for  the  improve- 
ment. The  sum  of  $1,972.20,  intended  as  one  instalment  of 
•such  improvement  bond,  is  included  in  the  sum  for  which 
the  plaintiffs  eighty  acres  were  sold.  It  is  also  pleaded  that 
the  action  is  barred  by  sec.  137  of  the  charter,  because  not 
begun  before  the  issuing  of  the  improvement  bond.  The 
circuit  court  held  this  item  good  as  a  special  assessment, 
though  void  as  a  bond  against  the  city  because  in  excess  of 
the  constitutional  limit  to  municipal  indebtedness.  In  the 
same  year  Hill  avenue  was  graded.  For  this  improvement 
benefits  were  assessed,  as  in  the  other  cases,  to  the  owners 
of  property  fronting  on  the  improvement,  by  the  front  foot. 
The  amount  assessed  to  the  plaintiff's  land  as  benefits  of 
this  improvement  was  $1,438.67.  The  same  year  Ritchie 
avenue  was  graded.  For  benefits  of  this  improvement,  there 
was  assessed  against  the  plaintiff's  land  $777.96. 

The  circuit  court  found  that  in  each  case  the  benefits  were 
assessed  upon  the  basis  of  frontage ;  that  the  amount  assessed 
per  front  foot  was  determined  by  dividing  the  entire  cost  of 
the  improvement  by  the  number  of  feet  frontage  on  both 
sides  of  that  part  of  the  street  to  be  improved;  that  the 
rate  of  the  assessment  was  uniform  and  equal;  that  the  total 
amount  of  the  sums  assessed  was  equal  to  the  actual  total  cost 
of  the  improvement;  that  before  making  such  assessments  of 
benefits,  in  each  case,  the  board  of  public  works  "  actually 
viewed  the  premises  as  required  by  the  charter; "  that  there 
is  no  evidence  that  the  board  of  public  works  did  not  use  its 
best  judgment  in  respect  to  such  improvements;  that  in 
each  case  the  notices  given  were  directed  only  to  the  owners 
of  property  abutting  upon  the  proposed  improved  part  of 
the  street.  It  is  not  certified,  either  by  the  board  of  public 
works  or  by  the  common  council,  nor  found  by  the  court, 
that  the  assessment  by  the  frontage  rule  alone  is  in  propor- 
tion to  the  benefits  conferred  by  the  improvements,  nor  that 
Vol.  92— 28 
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the  assessment  of  benefits  was  made  upon  actual  view  and 
consideration  of  benefits  to  be  conferred,  nor,  in  any  case, 
upon  all  the  property  benefited  by  the  improvement;  while, 
on  the  other  hand,  it  is  claimed  for  the  plaintiff  that  the  evi- 
dence shows  that  these  assessments  were  made  without  an 
actual  view  or  assessment,  but  were  made  with  paper  and 
pencil  only,  in  the  city  engineer's  office,  by  the  front-foot 
rule,  and  were  not  made  on  the  basis  of  actual  benefits  re- 
ceived, but  on  the  theory  that  all  abutting  property  was 
benefited  equally,  while,  in  truth,  some  parcels  were  more 
benefited  than  others  of  the  same  frontage.  There  was  in- 
cluded in  the  certificate  an  excess  of  interest  amounting  to 
$41.18. 

The  circuit  court  adjudged  that  the  sale  and  certificate  be 
set  aside,  upon  the  condition  that  the  plaintiff  pay  all  of  the 
taxes  included  in  the  certificate  except  $421,  the  general 
fund  tax;  the  World's  Fair  stone  tax,  $0.52;  The  Grand 
avenue  grading  bond  tax,  $125.64;  and  the  excessive  inter- 
est included,  in  the  certificate,  $41.18, —  leaving  the  amount 
to  be  paid  $8,911.80,  with  costs  to  the  plaintiff;  costs,  above 
disbursements,  not  to  exceed  $30.  Both  parties  appeal, — 
the  plaintiff  from  those  parts  of  the  judgment  which  require 
him  to  pay  the  amount  of  the  assessments,  and  that  which 
limits  the  amount  of  the  costs  to  be  recovered  by  him ;  and 
the  defendants  from  that  part  of  the  judgment  whioh  ex- 
empts the  plaintiff  from  the  payment  of  the  sums  named. 

For  the  plaintiff  there  were  briefs  by  Spooner,  Sanborn, 
Kerr  <&  Spooner9  and  oral  argument  by  A.  L.  Sanborn.  They 
argued,  among  other  things,  that  the  city  has  no  power, 
under  its  charter,  to  levy  taxes  except  for  definite  objects.. 
Every  tax  must  be  specifically  authorized  by  statute,  and 
the  authority  to  levy  can  be  exercised  no  further  than  it  is- 
clearly  given.  Fredand  v.  Hastings,  10  Allen,  570;  Oconto 
Co,  v.  Jerrardy  46  Wis.  317,  327;  Milwaukee  <&  St.  P.  R. 
Co.  v.  Kossuth  Co.  41  Iowa,  57.    The  tax-payer  has  a  right 
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to  know  whether  the  money  is  to  be  raised  for  a  legal  pur- 
pose, or  for  one  altogether  illegal  and  beyond  the  scope  of 
the  taxing  power.  The  levy  must  show  on  its  face  that  the 
money  is  to  be  raised  and  applied  to  some  lawful  object  or 
purpose.  State  v.  Saalmann,  37  N".  J.  Law,  156;  State  a. 
Sickles,  24  id.  125;  State  v.  Sullivan,  36  id.  91;  State  ex  rd. 
Duryee  v.  Angle,  34  id.  441;  State  v.  Palmar,  39  id.  250; 
Railroad  Co.  v.  Kentucky,  89  Ky.  531.  The  World's  Fair 
tax  is  void,  and  the  rule  de  minimis  does  not  apply.  Borden 
v.  Columbia  Go.  33  Wis.  445 ;  Baker  v.  Columbia  Co.  39  id. 
444;  MiUedge  v.  Coleman,  47  id.  184;  Case  v.  Dean,  16  Mich. 
32;  Burroughs  v.  Oof,  64  Mich.  464;  Detroit  v.  Blackeby,  21 
id.  84, 114;  Bayle  v.  New  Orleans,  23  Fed.  Eep.  843;  New 
London  v.  Brainard,  22  Conn.  552;  Law  v.  People  ex  rd. 
Buck,  87  111.  387.  This  court  has  uniformly  held,  as  a  mat- 
ter of  public  policy,  a  strict  rule  in  respect  to  special  assess- 
ments; and  this  is  the  general  rule.  Liebermann  v.  Milwau- 
kee, 89  Wis.  336,  346;  Mitchell  v.  Milwaukee,  18  id.  92; 
Kneeland  v.  Milwaukee,  id.  411 ;  Myrick  v.  La  Crosse,  17  id. 
442;  Wells  v.  Burnham,  20  id.  112;  Pound  v.  Chippewa 
Co.  43  id.  63;  Hall  v.  Chippewa  Falls,  47  id.  267;  Dean  v. 
Borchsenius,  30  id.  237;  Oilman  v.  Milwaukee,  61  id.  588; 
State  ex  rd.  Moore  v.  Ashland,  88  id.  599;  Beaser  v.  Ash- 
land, 89  id.  28;  Dieckmann  v.  Sheboygan  Co.  89  id.  570.  It 
was  the  duty  of  the  board  of  public  works,  under  the  char- 
ter of  1891,  to  assess  all  property  benefited  by  an  improve- 
ment,  and  not  merely  the  abutting  property.  The  plaintiff 
and  all  other  persons  assessed  for  special  benefits  were  en- 
titled to  have  notice  given  to  all  persons  whose  lands  might 
be  afterwards  included  in  the  assessment  district,  so  that 
they  might  appear  before  the  board,  if  they  wished  to  do 
so.  It  may  be  that  the  board,  upon  a  proper  notice  to  the 
owners  of  lands  benefited,  might  decide  that  only  the  lands 
fronting  upon  the  part  proposed  to  be  improved  were  act- 
ually benefited.    But  it  seems  clear  that  they  could  not  do 
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this  in  advance  of  notice  and  hearing.  Wetter  v.  St  Paul, 
5  Minn.  95 ;  Biggins  v.  Brown,  76  Cal.  318 ;  Davis  v.  Litchr 
field,  145  111.  313;  State  ex  rel.  Stees  v.  Otis,  53  Minn.  318; 
Mock  v.  Muncie,  9  Ind.  App.  536;  Kelly  v.  Chicago,  148  111. 
90;  Cincinnati  v.  Batsche,  40  N.  E.  Rep.  21 ;  Lvpes  v.  Band, 
104  Ind.  503;  Coggeshall  v.  Dee  Moines,  78  Iowa,  235.  The 
statute  requires  not  only  that  the  lands  benefited  shall  be 
assessed,  but  that  the  board  shall  view  the  premises.  It  is 
perfectly  plain,  from  the  face  of  the  report,  that  the  pro- 
ceedings of  the  board  are  in  violation  of  the  charter.  John- 
son v.  Milwaukee,  40  Wis.  315,  324;  Watkins  v.  Zwietusch, 
47  id.  513,  515;  Watkins  v.  Milwaukee,  52  id.  98.  Of  course 
the  board  must  act  as  a  body,  and  not  proceed  from  the  map 
or  their  general  recollection  of  the  premises,  individually 
gained.  It  is  a  deliberative  body,  and  it  must  act  together. 
Paradise  Road,  29  Pa.  St.  20;  McClellan  v.  Co.  Comm'rs,  21 
Me.  390;  Ex  parte  Rogers,  7  Cow.  529;  States-  Cole?nan,  13 
N.  J.  Law,  99.  The  action  of  the  board  in  assessing  dam- 
ages and  benefits  for  improvements  is  judicial  in  its  nature. 
State  v.  Crams,  36  N.  J.  Law,  394;  Cooley,  Taxation,  648. 
The  statute  requires  that  property  be  assessed  according  to 
benefits.  The  assessments,  in  fact,  were  made  by  the  front- 
age rule.  And  there  is  no  finding  that  the  special  benefits 
are  in  proportion  to  the  frontage.  No  judgment  or  deter- 
mination whatever  is  expressed  in  the  reports  that  the  prop- 
erty is  benefited  in  that  proportion.  Such  assessments  are 
absolutely  void.  Watkins  v.  Zwietusch,  47  Wis.  513;  State  v. 
Hudson,  29  K  J.  Law,  104;  State  v.  Jersey  City,  38  id.  410; 
Springfield  v.  Sale,  127  111.  359;  Chicago  v.  Boer,  41  id.  306; 
Chicago  v.  Lamed,  34  id.  203 ;  State  ex  rd.  Cunningham  v. 
District  Court,  29  Minn.  62 ;  Warren  v.  Grand  Haven,  30 
Mich.  24;  Cooley,  Taxation  (2d  ed.),  648;  Chamberlain  v. 
Cleveland,  34  Ohio  St.  551,  566,  567;  State  v.  Corners  of 
Streets  <&  Sewers,  38  N.  J.  Law,  195.  The  report  of  the 
commissioners  cannot  be  aided  by  intendment,  nor  by  pre- 
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sumptions.  State  v.  Jersey  City,  38  N.  J.  Law,  412;  Lieber- 
mann  v.  Milwaukee,  89  Wis.  346;  Clapp  v.  Hartford,  35 
Conn.  66;  Seeby  v.  Pittsburgh,  82  Pa.  St.  360,  365;  Bingo- 
mam,  v.  Pittsburgh,  147  id.  353 ;  Travels  Appeal,  152  id.  129. 
Under  the  charter  of  1889  (Laws  of  1889,  ch.  152,  sec.  149) 
the  common  council  was  required  to  determine  the  amount 
to  be  paid  by  the  abutting  real  estate  as  benefits  and  the 
amount  that  should  be  paid  by  the  city  at  large.  This  pro- 
vision has  been  absolutely  disregarded  in  all  these  street 
assessments.  This  duty  on  the  part  of  the  council  or  board 
of  public  works  is  one  that  cannot  be  shirked  or  escaped, 
and  the  tax-payer  is  entitled  not  only  to  have  it  considered 
but  to  notice  and  a  hearing.  It  is  a  vital  and  important 
question  in  the  assessment  of  benefits.  Trustees  of  Griswold 
College  v.  Davenport,  65  Iowa,  633,  636;  Sewall  v.  St.  Paul, 
20  Minn.  511 ;  Murdoch  v.  Cincinnati,  39  Fed.  Eep.  891 ; 
Auer  v.  Dubuque,  65  Iowa,  650;  Seiferi  v.  Brooks,  34  Wis. 
443;  State  ex  rd.  Flint  v.  Fond  du  Zac,  42  Wis.  287;  State 
v.  Lounger,  29  id.  68 ;  Kundmger  D.  Saginaw,  59  Mich.  355. 
The  appeal  given  by  the  charter  is  not  the  exclusive  rem- 
edy. Pier  v.  Fond  du  Zac,  38  Wis.  470,  478;  Johnson  v. 
Milwaukee,  40  id.  315;  Watkins  v.  Znjoietusc\  47  id.  513; 
Watkins  v.  Milwaukee,  52  id.  98;  Teegarden  v.  Bacine,  56 
id.  545;  Harrison  v.  Milwaukee,  49  id.  247,  253;  Hioson  v. 
Oneida  Co.  82  id.  529.  The  provision  of  the  charter  that 
notice  shall  be  given  that  at  the  end  of  thirty  days  improve- 
ment bonds  will  be  issued,  and  that  upon  their  issue  no 
question  shall  be  raised  as  to  the  regularity  of  the  proceed- 
ing, as  a  limitation,  is  so  unreasonable  as  to  be  utterly  void. 
A  reasonable  time  must  be  given.  Howell  v.  Howell,  15 
Wis.  55;  Terry  v.  Anderson,  95  U.  S.  628;  Hughes  v.  Fond 
du  Lac,  73  Wis.  380;  Perdes  v.  Watertown,  6  Biss.  79;  Mc- 
Oahey  v.  Virginia,  135  U.  S.  662;  Hart  v.  Bostwick,  14  Fla. 
162.  See,  also,  Baker  v.  Columbia  Co.  39  Wis.  448;  Smith 
v.  Sherry,  54  id.  114;  Sherry  v.  Gilmore,  58  id.  324;  Eaton 
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v.  Manitowoc  Co.  40  id.  668;  Hyde  v.  Kenosha  Co.  43  id. 
129;  Smith  v.  Morrison,  22  Pick.  430;  De  Moss  v.  Newtony 
31  Ind.  219;  Smith  v.  Cleveland,  17  Wis.  556,  566. 

H.  H.  Grace  and  H.  C.  Sloan,  for  the  defendant  Douglas 
County. 

For  the  defendants  there  were  briefs  by  Ross,  Dwyer  dfc 
Hanitch,  and  oral  argument  by  Louis  Hanitch. 

The  following  opinion  was  filed  December  17,  1895: 

Newman,  J.  The  point  made  against  the  general  tax  is 
not,  indeed,  that  it  was  not  authorized  to  be  levied  at  all, 
but  that  it  was  not  authorized  to  be  levied  in  the  manner  in 
which  it  was  levied,  nor  unless  the  item  criticised  —  that  is, 
the  item  "  $61,000,  general  fund  " — should  be  included,  with 
a  detailed  statement  of  the  items  which  enter  into  it,  in  the 
general  statements  required  to  be  made  and  filed  by  the 
board  of  public  works  and  by  the  city  comptroller.  It  is 
urged  that  this  detailed  statement  is  a  necessary  prerequisite 
to  a  valid  levy  of  the  city's  taxes. 

The  statute  which  authorizes  the  levy  of  the  city's  taxes, 
and  which  directs  the  manner  of  this  levy,  is  sec.  102  of  the 
city  charter,  which  is  ch.  124,  Laws  of  1891.  The  section 
reads  as  follows: 

"  On  or  before  the  first  day  of  October  in  each  year,  the 
board  of  public  works  shall  file  with  the  city  clerk  a  detailed 
statement  of  the  amount  of  money  that  will  be  required  for 
the  ensuing  fiscal  year  in  their  departments,  and  the  city 
comptroller  shall  likewise  file  a  statement  of  the  amount  re- 
quired by  the  police  department,  fire  department,  and  the 
remainder  of  the  general  fund,  and  for  the  purpose  of  pay- 
ing interest  for  the  ensuing  year  on  the  public  debt  and  five 
per  cent,  of  the  principal  thereof.  The  city  clerk  shall,  not 
later  than  the  second  Tuesday  of  October,  place  such  es- 
timates before  the  city  council  for  their  consideration,  and 
the  council  shall  thereupon,  by  resolution,  levy  such  sums 
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-of  money  as  may  be  sufficient  for  the  several  purposes  for 
which  taxes  are  authorized,  not  exceeding  the  limit  pro- 
vided by  law,  and  in  making  such  levy  they  shall  take  into 
►consideration  the  estimated  amount  that  will  be  received  by 
the  city  during  the  fiscal  year  from  licenses." 

This  section  evidently  contemplates  that  a  fund  shall  be 
raised  in  the  nature  of  a  general  fund,  and  which  it  will  not 
be  a  misnomer  to  call  the  "general  fund,"  for  it  speaks  of 
the  "  remainder  of  the  general  fund."  And  in  other  sec- 
lions  the  charter  speaks  of  payments  to  be  made  out  of 
the  "  general  fund."  Sees.  118,  125.  The  section  seems  to 
•contemplate  that  at  least  the  amounts  required  by  the  po- 
lice department  and  fire  department  are  parts  of  the  fund 
denominated  the  "  general  fund,"  for  they  are  coupled  by 
the  conjunction  "and"  with  "the  remainder  of  the  gen- 
eral fund."  There  are  other  purposes  for  which  taxes  may 
be  lawfully  levied  which  would  seem  appropriately  to  come 
within  the  designation  of  "  general  fund."  Such  are  moneys 
for  the  payment  of  salaries  to  city  officers,  the  expenses  of 
the  health  department,  of  city  hospitals,  of  lighting  and 
-cleaning  streets,  of  caring  for  the  sewers,  and  many  other 
like  purposes.  But  it  was  contemplated  that  the  city  comp- 
troller should  make  and  file  an  estimate  of  the  entire  amount 
•of  moneys  needed  to  be  levied  for  such  general  fund.  The 
•charter  only  requires  the  statement  to  specify  the  amount 
required.  It  is  not,  in  terms  at  least,  required  to  specify  in 
•detail.  Nor  is  it,  in  terms  at  least,  required  that  the  com- 
mon council  specify  in  detail  the  items  which  go  to  make 
rup  the  sum  which  it  levies.  Nor  is  it,  in  terms,  limited  by 
the  amount  estimated  by  the  comptroller.  But  it  is  directed 
to  "  levy  such  sums  of  money  as  may  be  sufficient  for  the 
several  purposes  for  which  taxes  are  authorized,"  up  to  the 
flimit  provided  by  law.  This  seems  to  confide  to  the  judg- 
ment and  discretion  of  the  common  council  to  levy  such 
Bums  as,  in  its  judgment,  are  sufficient  for  all  the  several 
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purposes  for  which  taxes  may  be  raised,  uncontrolled  by 
the  estimates  of  the  board  of  public  works  and  the  city 
comptroller.  It  would  seem  that  the  statements  of  these- 
officers  are  designed  for  aids  to  the  judgment  of  the  com- 
mon council,  rather  than  for  limitations  upon  its  power. 

This  view  seems  to  be  re-enforcod  by  sec.  112  of  the  char- 
ter, which  provides:  "The  directions  hereby  given  for  the- 
assessing  of  lands  and  personal  property,  and  levying  and 
collecting  taxes,  shall  be  deemed  directory  only,  and  no 
error  or  informality  in  the  proceedings  of  any  of  the  offi- 
cers entrusted  with  the  same,  not  affecting  the  substantial 
justice  of  the  tax,  shall  vitiate  or  in  any  wise  affect  the  va- 
lidity of  such  tax  or  assessment." 

It  does  not  appear  that  a  larger  sum  or  sums  were  levied 
than  were  sufficient  for  the  several  purposes  for  which  taxes 
were  authorized,  nor  that  any  error  or  informality  inter- 
vened affecting  the  substantial  justice  of  the  tax;  and  while 
it  is  realized  that  there  are  too  few  safeguards  around  this 
power  of  levying  municipal  taxes,  and  that  it  is  a  power 
liable  to  be  abused,  and  which,  very  likely,  is  often  abused, 
no  doubt  it  is  a  subject  difficult  of  adequate  regulation.  This 
regulation  is  within  the  province  of  the  legislature,  not 
within  that  of  the  court.  The  court  can  only  enforce  the 
law  as  it  is  written  by  the  legislature.  And,  even  if  the 
court  should  be  of  opinion  that  the  manner  of  the  levy  of 
this  particular  tax  was  so  irregular  as  to  render  the  levy 
void,  still,  unless  it  shall  also  appear  that  the  tax  is  excessive 
or  unequal  and  unjust,  so  as  to  affect  its  substantial  justice, 
a  court  of  equity  will  not  interfere  to  declare  it  invalid  or 
to  restrain  its  collection,  without  payment  of  the  tax.  Fijielct 
v.  Marinette  Co.  62  Wis.  532;  Wis.  Cent.  JR.  Co.  v.  Ashland 
Co.  81  Wis.  1.  So  no  ground  is  apparent  on  which  the 
plaintiff  can  be  relieved  from  the  payment  of  this  tax  as  a 
condition  of  the  relief  which  he  seeks. 

The  special  assessments  for  street  improvements  were  all 


Digitized  by  VjOOQIC 


Wis.]  .  JANUAKY  TERM,  1896.  441 

Hayes  vs.  Douglas  County  and  others. 

made  in  the  same  manner,  and  all  have  a  common  vice; 
Both  charters  under  which  they  were  respectively  made  pro- 
vide that  the  improvements  shall  be  chargeable  to  the  lots 
or  parcels  to  be  assessed,  "  in  proportion  to  the  benefits  se- 
cured thereto."  All  of  these  assessments  were  made  by  the 
frontage  rule.  In  each  case  the  whole  amount  of  benefits 
to  be  assessed  for  the  entire  improvement  was  divided  by 
the  number  of  feet  fronting  on  the  improvement.  This  found 
the  benefit  accruing  to  each  separate  front  foot  fronting  on 
the  improvement.  The  benefit  to  each  front  foot,  so  foundy 
multiplied  by  the  number  of  front  feet  in  each  parcel,  pro- 
duced the  benefit  which  was  assessed  against  such  parcel. 
This  so-called  assessment  was  made  in  the  office  of  the  city 
engineer,  and  without  actual  view  and  consideration,  by  the 
board  of  public  works,  of  the  benefits  actually  accruing  to 
each  parcel  by  reason  of  the  improvement. 

It  is  fundamental  that  the  assessment  of  benefits  shall  be 
made  by  the  rule  of  apportionment  prescribed  by  the  char- 
ter; and  where  the  rule  of  actual  benefits  is  the  rule  pre- 
scribed, as  in  these  charters,  such  benefits  can  be  assessed 
only  upon  an  actual  view  of  all  the  property  in  the  assess- 
ment district,  and  an  impartial  comparison  and  estimation 
of  the  benefits  actually  accruing  to  each  parcel  from  the  im- 
provement; and  it  must  be  made  to  appear  affirmatively 
that  the  assessment  has  been  made  in  substantial  compliance 
with  the  authority  given  by  the  charter.  Johnson  v.  Mil- 
waukee, 40  Wis.  315;  Watkvns  v.  Zwietwch,  47  Wis.  513;. 
Liebermaim  v.  Milwaukee,  89  Wis.  336,  and  cases  cited  on 
page  346;  Sprmgfield  v.  Sale,  127  111.  359. 

In  Johnson  v.  Milwaukee  the  court  say :  "  We  rest  our  de- 
cision, not  upon  the  rule  of  assessment,  but  upon  the  neces- 
sity of  assessment,  fairly  and  actually  made,  upon  actual 
view  of  the  premises  to  be  assessed,  of  the  benefits  actually 
accruing  to  the  premises  by  the  improvement.  This  must 
have  rested,  in  the  first  instance,  upon  the  judgment  and 
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conscience  of  the  commissioners  of  public  works,  which  we 
could  not  probably  have  reviewed;  that  would  have  been 
for  the  common  council  firstly,  and  for  the  circuit  court  sec- 
ondly.  But  we  can  require  the  apparent  exercise  of  such 
judgment  and  conscience,  in  an  apparently  fair  and  just  as- 
sessment, made  under  the  conditions  of  the  statute,  by  the 
board  of  public  works,  as  a  condition  precedent  to  a  valid 
charge  upon  the  property  assessed  for  the  improvement. 
And  where  it  is  apparent  that  there  was  none  such,  it  is  our 
duty  to  hold  invalid  the  attempt  to  charge  the  property  lia- 
able  to  assessment." 

In  Liebermann  v.  Milwaukee  the  court  say:  "The  assess- 
ment must  show  upon  its  face  that  the  board  has  considered 
and  passed  upon  all  questions  made  material  by  the  statute, 
and  the  results  at  which  they  have  arrived.  That  which 
the  law  regards  as  of  the  substance  of  the  proceeding  we 
cannot  treat  as  immaterial,  nor  can  presumptions  supply  its 
place.  We  must  therefore  hold  that  the  assessment  in  ques- 
tion is  void  on  its  face,  for  a  failure  to  show  affirmatively 
that  it  was'  made  in  conformity  with  the  authority  conferred 
upon  the  board  of  public  works  by  the  provisions  of  the 
charter  referred  to." 

When  it  is  required  that  the  assessment  shall  be  accord- 
ing to  benefits  accruing  to  each  parcel,  an  assessment  by 
the  frontage  rule  does  not  show  affirmatively  a  compliance 
with  the  statute.  While  such  an  assessment  is  not  necessa- 
rily erroneous,  it  is  presumed  to  be  so,  unless  the  return 
shows  that  the  board  has  considered  that  matter  and  finds 
that  the  benefits  are  in  the  proportion  of  the  frontage  of 
each  parcel.  State  v.  Hudson,  29  N.  J.  Law,  104;  State  v. 
Jersey  City,  38  K  J.  Law,  410;  O'ReUley  v.  Kingston,  114 
N.  Y.  439;  Springfield  v.  Sale,  127  111.  359. 

It  is  evident  that  these  assessments  each  fail  to  show  upon 
their  face  that  the  statute  which  authorized  them  was  com- 
plied with.    Hence  they  must  be  held  to  be  void. 
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The  plaintiff's  land  was  not  liable,  at  all,  to  assessment 
for  the  Grand  avenue  improvement.  It  did  not  front  or 
abut  on  that  improvement,  and  so,  under  the  charter  of  1889, 
was  not  in  the  assessment  district. 

The  assessments  for  paving  Belknap  avenue,  and  for  the 
grading  of  Hill  and  Ritchie  avenues,  were  made  after  the 
enactment  of  the  charter  of  1891.  The  former  charter  had 
constituted  the  frontage  upon  the  improvement  as  the  dis- 
trict upon  which  benefits  were  to  be  assessed.  The  new 
•charter  formed  no  assessment  district,  but  declared  the  cost 
of  the  improvement  to  be  "  chargeable  to  the  lots  and  par- 
cels of  land  benefited  thereby."  The  purpose  of  this  change 
is  manifest.  It  is  fair  and  just  that  each  parcel  of  property 
benefited  by  the  improvement  shall  bear  its  proportionate 
share  of  the  burden.  It  is  matter  of  common  knowledge 
that  property  lying  in  the  vicinity  of  such  improvements 
often  derives  important  benefits  from  them,  although  not 
fronting  upon  or  directly  contiguous  to  them.  There  neces- 
sarily devolved  upon  the  board  of  public  works  the  duty  to 
ascertain  and  determine  what  parcels  of  land  were  or  would 
be  benefited  by  the  improvement, —  in  effect,  to  determine 
the  assessment  district.  It  was  the  duty  of  that  board  to 
include  within  the  limits  of  the  assessment  district  all  par- 
cels of  land  which  in  its  judgment,  fairly  exercised,  would 
be  benefited. 

In  the  case  of  these  last-named  assessments,  the  board  of 
public  works  entirely  disregarded  this  provision  of  the  new 
charter,  and  levied  the  assessments,  as  theretofore,  upon  the 
property  fronting  the  improvement  only ;  and  it  in  no  way 
appears  that  the  board  considered  the  matter,  or  deter- 
mined, in  the  exercise  of  its  judgment,  that  no  other  prop- 
erty would  be  benefited.  So  wide  a  departure  from  the 
rule  of  the  statute  cannot  be  without  important  effect  upon 
the  validity  of  the  assessment.  An  assessment,  under  this 
statute,  which  does  not  distribute  the  burden  fairly  upon  all 
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the  property  benefited  by  the  improvement,  cannot  be  just 
and  equal.  While  mere  errors  of  judgment  do  not  invali- 
date it,  it  must  appear  to  be  a  fair  attempt  at  compliance 
with  the  statute.  As  suggested  by  Ryan,  C.  J.,  in  Johnson 
v.  Milwaukee,  40  Wis.  315,  the  court  may  and  should  re- 
quire an  apparent  exercise  of  the  judgment  and  conscience 
of  the  board  of  public  works,  in  an  apparently  fair  and  just 
assessment,  in  conformity  with  the  directions  of  the  statute. 
An  intentional  omission  from  the  assessment  of  property 
benefited  must  necessarily  make  the  assessment  unequal  and 
unjust.  Weeks  v.  Milwaukee,  10  Wis.  242,  264.  These  as- 
sessments were  made  in  entire  disregard  of  the  statute,  and 
are  presumed  to  be  unequal,  and  that  the  inequality  is  suf- 
ficient to  justify  the  interference  of  a  court  of  equity.  Has- 
san v.  Rochester,  67  N.  Y.  528,  536,  537;  In  re  New  York 
Protestant  Episcopal  Public  School,  75  N.  Y.  324.  And  be- 
cause the  defects  go  to  the  very  foundation  of  the  assess- 
ment and  make  it  necessarily  unequal,  the  plaintiff  is  not 
required  to  pay  his  proportion  of  the  assessment  as  a  condi- 
tion of  relief.  Hassan  v.  Rochester,  supra;  Marsh  v.  Clark 
Co.  42  Wis.  502;  Meggett  v.  Eau  Claire,  81  Wis.  326. 

In  the  cases  of  the  Belknap  avenue  improvement  and  the 
grading  of  Grand  avenue,  the  common  council  issued  and 
sold  improvement  bonds  upon  the  assessments.  This  it  is 
authorized  by  the  charter  (sees.  131, 132)  to  do  as  soon  as 
the  amount  of  benefits  chargeable  to  the  real  estate  has 
been  "  finally  determined  "  and  the  contract  for  doing  the 
work  has  been  let,  after  giving  thirty  days'  notice,  by  pub- 
lication in  a  newspaper,  of  its  intention  to  issue  such  bonds; 
and  to  collect  it  from  the  property  assessed,  by  instalments, 
as  special  taxes  (sec.  136).  The  charter  (sec.  137)  also  pro- 
vides that  "no  action  shall  be  maintained  to  avoid  any 
of  the  special  assessments  of  [or?]  taxes  levied  pursuant  to 
the  same,"  after  such  improvement  bonds  have  been  issued; 
and  that  "  said  bonds  shall  be  conclusive  proof  of  the  regu- 
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iarity  of  all  proceedings  upon  which  the  same  are  based." 
The  right  to  question  the  validity  of  these  assessments  and 
bonds  in  this  action  is  denied,  upon  the  authority  of  these 
provisions  of  the  charter.  So  the  question  is  presented 
whether  the  right  of  the  owner  to  contest  the  validity  of 
these  assessments  can  be  lawfully  taken  away  by  so  short  a 
limitation,  by  a  statute  which  provides  for  no  actual  notice. 

The  assessments  of  benefits  must  be  finally  complete  be- 
fore  the  contract  for  doing  the  work  can  be  let.  'Sec.  127. 
The  contract  may  be  let  after  publication  of  notice  for  bids 
f  >r  one  week.  After  the  contract  has  been  let,  the  im- 
provement bonds  may  be  issued  after  thirty  days'  notice  by 
publication  in  a  newspaper.  No  actual  notice  is  provided 
for,  and  the  bonds  may  be  issued  before  the  work  has  com- 
menced. So  that,  if  the  statute  is  sustained  as  a  valid  lim- 
itation, its  bar  may  be  complete  within  forty  days  after  the 
assessment  is  finally  determined,  and  regardless  of  the  fact 
whether  the  owner  has  acquired  actual  knowledge  of  the 
proceedings  against  his  property. 

These  are  proceedings  whereby  property  is  to  be  taken 
in  invitum.  No  man's  property  can  be  lawfully  taken  or 
taxed  but  by  due  and  regular  process  of  law;  nor  forfeited, 
except  by  his  own  omission  seasonably  to  assert  his  right. 
It  has  been  already  demonstrated  that  these  assessment  pro- 
ceedings are  not  due  process  of  law,  and  are  invalid  to  de- 
prive the  plaintiff  of  his  property.  So  the  plaintiff's  prop- 
erty has  not  been  effectually  taken  by  these  proceedings, 
unless  the  plaintiff  has  debarred  himself  from  contesting  the 
validity  of  the  proceedings  by  his  own  laches;  and  this  de- 
pends upon  the  validity  of  this  statute  as  a  statute  of  lim- 
itations. 

All  statutes  of  limitation  proceed  upon  the  theory  that 
the  party  has  forfeited  his  right  to  assert  his  title  in  the  law 
by  lapse  of  time  and  omission  to  assert  it.  This  necessarily 
presupposes  that  a  full  and  fair  opportunity  has  been  af- 
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forded  him  to  try  his  right  in  the  courts;  for  it  cannot  justly 
be  considered  that  he  is  in  default  and  laches  until  such  just 
opportunity  has  been  afforded  him  and  he  has  failed  to  avail 
himself  of  it.  Any  attempt  to  cut  off  his  right  without  hav- 
ing afforded  him  such  just  and  reasonable  opportunity  is 
not,  properly,  a  statute  of  limitations  at  all.  It  savors  rather 
of  spoliation  and  plunder.  Cooley,  Const.  Iim.  (6th  ed.),  449. 
No  doubt,  under  a  statute  which  provides  for  actual  notice 
to  the  owner,  a  shorter  limitation  could  be  held  reasonable 
than  where  constructive  notice  only  is  provided.  Under  this 
statute,  many  an  owner  may,  without  fault,  be  without  act- 
ual knowledge  of  the  pendency  of  proceedings  against  his 
property,  until  the  bar  of  this  statute  has  foreclosed  his. 
right;  and  this  may  all  well  happen  before  any  work,  such 
as  might  arrest  the  attention  of  resident  owners,  is  actually 
commenced  under  the  contract.  It  is  not  questioned  that 
all  the  proceedings  relating  to  the  assessment  may  be  sup- 
ported on  notice  by  publication  only;  but  the  fact  that  the 
notice  provided  for  is  constructive  only  is  an  element  proper 
to  be  considered  in  determining  whether  the  time  limited  af- 
fords reasonable  opportunity  for  the  owner  to  assert  his  right. 
No  doubt  such  time  should  be  allowed  as  would  give  a  rea- 
sonable chance  to  acquire  actual  knowledge  of  the  pendency 
of  proceedings  against  his  property,  and  to  ascertain  and  as- 
sert his  rights.  No  absolute  rule  can  be  laid  down  as  to 
what  length  of  time  will  be  deemed  reasonable  for  the  gov- 
ernment of  all  cases  alike.  Different  circumstances  require 
different  rules.  What  would  be  reasonable  in  one  class  of 
cases  would  be  entirely  unreasonable  in  another.  Wheeler 
v.  Jackson,  137  U.  S.  245,  255.  While  it  is,  no  doubt,  con- 
venient and  desirable,  on  the  part  of  the  municipality,  that 
all  questions  in  respect  to  the  validity  of  such  proceedings 
shall  be  put  at  rest  as  soon  as  may  be,  still  there  is  no  such 
exigency  as  to  justify  even  an  apparently  unfair  abbrevia- 
tion of  the  rights  of  property  owners  or  undue  advantage 
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taken.  The  time  allowed  should  be  ample  to  afford  a  rea- 
sonable probability  that  he  would  become  informed  of  the 
proceedings  against  his  property,  and  be  fairly  able  to  assert 
his  right,  before  it  is  finally  barred.  It  is  considered  that, 
plainly,  this  statute  does  not  afford  such  reasonable  oppor- 
tunity, and  cannot  be  sustained  as  a  valid  limitation.  A 
short  statute  of  limitations  is  not  an  allowable  substitute  for 
due  process  of  law.  It  is  utterly  subversive  of  that  consti- 
tutional protection  to  private  rights  of  property.  The  fact 
that  such  short  limitations  have  been  sustained  by  some 
courts  does  not  persuade  the  court  that  they  are  just  and 
supportable  on  principle. 

But  it  is  said  the  plaintiff's  remedy  is  limited  to  an  appeal 
from  the  assessment.  It  is  true  that  an  appeal  is  given  to 
the  owner  who  feels  aggrieved  by  the  determination  of  the 
board  of  public  works;  but  this  appeal  does  not  stay  the 
progress  of  the  work  if  the  contract  has  been  let,  nor  the  is- 
suing of  the  certificate  against  the  lot  for.  the  benefit  as- 
sessed; and,  in  case  the  appellant  succeeds  on  his  appeal,  the 
only  remedy  given  him  is  that  "  the  difference  between  the 
amount  charged  in  the  certificate  so  issued  and  the  amount 
adjudged  to  be  paid  as  benefits  accruing  to  the  real  estate 
described  in  the  certificate  shall  be  paid  by  the  city  out  of 
the  general  fund."  Sec.  125.  It  is  also  declared  that  the 
appeal  so  given  "  shall  be  the  only  remedy  of  the  owner  of 
any  parcel  of  land  .  .  .  for  the  redress  of  any  grievance 
he  may  have  by  reason  of  the  making  of  such  improvement." 
Sec.  126.  It  is  obvious  that  upon  this  appeal  only  the  proper 
amount  of  benefits  to  the  particular  lot  can  be  investigated. 
No  remedy  appropriate  to  any  other  wrong  is  given.  It 
furnishes  no  remedy  by  which  to  avoid  an  unequal  and  void 
assessment.  Clearly,  the  appeal  is  no  adequate  remedy  for 
the  lot  owner  in  this  case;  and  it  will  not  be  presumed  that 
the  legislature  intended  the  appeal  given  to  be  the  exclusive 
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remedy,  except  as  to  matters  which  can  be  redressed  upon 
the  appeal.     Pier  v.  Fond  du  Zac,  38  Wis.  470. 

The  Columbian  Fair  stone  tax  was  altogether  unauthor- 
ized and  void. 

It  was  error  to  limit  the  amount  of  costs  to  be  recovered 
to  $30.  The  court  had  exhausted  its  powers  over  the  mat- 
ter of  the  costs  when  it  had  determined  that  the  plaintiff 
Bhould  recover  them.  The  law  determines  their  amount. 
E.  S.  sec.  2918,  subd.  7;  Id.  sec.  2921;  In  re  CarroWe  WW, 
53  Wis.  228. 

The  judgment  should  be  reversed  on  both  appeals.  On 
payment  of  the  sum  of  $421,  the  taxes  for  general  fund 
hereby  held  valid,  and  the  sum  of  $4,497.30,  for  taxes  and 
assessments  conceded  by  both  parties  to  be  valid, —  in  all, 
the  sum  of  $4,968.30,  with  legal  interest,  that  is,  with  inter- 
est at  the  rate  of  seven  per  cent,  per  annum  up  to  March  27, 
1893,  and  six  per  cent,  per  annum  thereafter  up  to  the  time 
of  payment  (Pierce  v.  Schutt,  20  Wis.  423;  State  v.  Ouenther, 
87  Wis.  675),  the  tax  certificate  and  the  several  special  as- 
sessments hereby  declared  void,  and  the  tax  for  the  Colum- 
bian Fair,  should  be  vacated  and  set  aside. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed on  both  appeals,  and  the  cause  remanded  with  direc- 
tions to  render  a  judgment  in  accordance  with  this  opinion. 

Marshall,  J.,  took  no  part. 

A  motion  by  the  respondents  for  a  rehearing  on  the 
plaintiff's  appeal  was  denied  March  10, 1896. 

The  question  what  public  purposes  will  justify  the  use  of  money 
raised  by  taxation  is  considered  in  an  extensive  note  to  Daggett  v.  Col- 
gan  (92  CaL  53)  in  14  L.  R.  A.  474;  and  the  necessity  of  benefits  to  sus- 
tain assessments  for  improvements  is  the  subject  of  a  note  to  Re  Mar 
dera  Irrig.  Diet  (92  CaL  296)  in  14  L.  R  A.  755.—  Rep. 
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Caepknteb,  Kespondent,  vs.  Momsen,  Assignee,  Appellant.     ^ 

January  8  —  March  JO,  1896. 

Agency:  Loan  brokers:  Voluntary  payments:  Reimbursement:  Lien  on 
papers,  etc.:  Pleading. 

fi.  Whether  an  agent  employed  to  loan  money  on  mortgage  security 
can,  in  equity,  obtain  an  accounting  and  repayment  from  his 
principal  of  sums  voluntarily  advanced  by  him  to  pay  interest  on 
the  loans  without  the  knowledge  of  the  principal,  if  the  mort- 
gaged property  is  sufficient  to  satisfy  the  claims  of  both,  not  de- 
termined.] 

&  The  fact  that,  after  satisfying  the  claims  of  the  principal  from  the 
mortgaged  property,  there  will  be  a  surplus  from  which  the  agent 
might  be  reimbursed  for  such  advances,  is  not  sufficiently  shown 
by  the  mere  estimate  of  the  agent,  based  upon  very  superficial 
and  limited  knowledge,  that  "  if  the  lands  are  properly  handled  " 
there  will  be  a  surplus. 

3.  An  agent  to  loan  money  on  mortgage  security  cannot  recover  from 

his  principal  taxes  voluntarily  paid  by  him  on  the  mortgaged 
lands  and  disbursements  made  byhiminthe  foreclosure  of  second 
mortgages  thereon  owned  by  himself,  on  the  ground  that  he  has 
executed  to  the  principal  quitclaim  deeds  of  the  lands  (which 
were  bid  in  by  him  at  the  foreclosure  sales)  and  that  such  dis- 
bursements have  thus  inured  to  her  benefit,  unless  it  appears  that, 
with  full  knowledge  of  the  facts,  she  has  elected  to  accept  such 
deeds  and  has  thus  ratified  his  acts. 

4.  An  agent  to  loan  money  on  mortgage  security,  in  whose  hands 

certain  securities  have  been  placed  for  foreclosure,  has  no  lien 
thereon  for  reimbursement  of  expenditures  made  by  him  on  ac- 
count of  other  loans,  his  lien,  if  any,  being  a  specific  and  particular 
one. 

5.  A  petition  in  assignment  proceedings  alleged  that  a  certain  note 

came  to  the  hands  of  the  assignee.  His  answer  stated,  on  infor- 
mation and  belief,  that  he  had  not  the  note  but  it  was  in  the 
hands  of  a  former  agent  of  the  assignor.  Held,  that  this  did  not 
deny  that  the  note  came  to  his  hands,  or  show  that  it  was  not  then 
within  his  control. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 
Vol.  92—29 
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Frederick  T.  Day,  the  appellant's  assignor,  was  a  money 
broker,  engaged  in  placing  mortgage  loans,  for  clients,  upoft 
farming  lands  in  the  states  of  Wisconsin,  Minnesota,  and 
the  Dakotas.  This  business  grew  to  be  very  large.  He 
made  loans  for  the  respondent,  amounting  to  upward  of 
$30,000,  in  upward  of  thirty  loans.  From  time  to  time,  as 
the  loans  were  paid  in,  he  reloaned  the  money.  The  loan* 
were  made  in  the  respondent's  name,  and  the  securities  were 
delivered  to  and  kept  by  her.  They  were  delivered  by  her 
to  Day  in  case  they  were  to  be  collected  or  foreclosed,  and 
on  whatever  occasion  she  might  determine.  Day's  custom 
in  making  loans  was  to  take  a  second  mortgage  upon  the 
same  property,  in  his  own  name,  to  secure  his  commissions, 
expenses,  and  disbursements.  He  collected  respondent's  in- 
terest, and  whenever  interest  or  taxes  were  in  default  he 
received  the  mortgages  from  her,  and  foreclosed  them  in 
her  name.  Sometimes  he  bid  in  the  mortgaged  premises  at 
her  foreclosure  sale  in  his  own  name,  and  on  resale  credited 
the  respondent  with  the  proceeds.  Sometimes  he  foreclosed 
his  own  second  mortgage,  instead  of  foreclosing  her  first 
mortgage,  and  bid  in  the  premises  in  his  own  name.  Before 
making  the  assignment  hereafter  mentioned  he  made  quit- 
claim deeds  of  the  lands  so  standing  in  his  name,  by  virtue 
of  such  foreclosures,  to  the  respondent,  and  placed  them 
among  her  papers  in  his  hands.  He  did  not  notify  her  of 
such  quitclaims,  nor  deliver  them  to  her,  otherwise  than  to 
place  them  among  her  papers  without  her  knowledge.  In 
some  cases  he  advanced  the  interest  which  was  in  default  on 
her  securities,  and  paid  the  taxes  which  were  in  default 
against  the  mortgaged  premises,  or  bought  up  the  tax  cer- 
tificates; but  he  did  not  notify  the  respondent  of  such  pay- 
ments or  advances,  and  she  was  ignorant  that  the  mortgagors 
were  in  default  in  payment  of  interest  or  taxes. 

On  the  3d  day  of  June,  1893,  Day  made  an  assignment 
for  the  benefit  of  his  creditors  to  the  appellant.  At  the 
time  of  making  such  assignment  he  had  in  his  hands,  for 
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collection  and  foreclosure,  papers  and  securities  belonging 
to  the  respondent,  representing  nine  of  the  several  loans. 
In  connection  with  these  securities  he  had  paid  taxes,  ad- 
vanced interest,  and  disbursed  expenses  of  foreclosure  pro- 
ceedings. Besides  these  disbursements  he  claims  to  have 
made  similar  disbursements  to  a  considerable  sum  for  the 
protection  and  foreclosure  of  other  loans  made  for  the  re- 
spondent, of  which  the  securities  were  not  then  in  his  hands. 
These  securities,  representing  the  nine  loans,  came  by  the 
assignment  to  the  hands  of  the  appellant,  as  the  assignee  of 
Day.  As  such  assignee  he  claims  a  lien  upon  the  papers  and 
securities,  with  the  right  to  retain  possession  of  them,  for 
reimbursement  of  all  Day's  expenditures  and  advances  in 
connection  with  these  nine  specific  loans,  not  only,  but  he 
claims,  also,  a  general  lien  upon  these  securities  for  similar 
expenditures  and  advances  which  Day  made  in  connection 
with  other  loans. 

This  is  a  proceeding  in  the  assignment  matter,  on  behalf 
of  the  respondent,  to  obtain  possession  of  the  papers  and 
securities  in  the  said  nine  several  loans.  The  respondent 
offers  to  pay  to  the  assignee  $717.51  to  reimburse  the  ex- 
penditures of  Day  for  taxes  and  foreclosure  proceedings  on 
account  of  these  nine  loans.  She  offers  to  reimburse  all 
moneys  expended  by  him  for  taxes  paid  and  tax  certificates 
bought  after  these  securities  wore  put  into  his  hands  for  col- 
lection or  foreclosure,  and  the  expenses  of  foreclosure  in  all 
the  following  cases:  (1)  Where  the  title  has  become  vested 
in  her  by  the  foreclosure  of  her  first  mortgage;  and  (2)  all 
cases  which  are  in  statu  quo,  or  in  which  the  first  mortgage 
is  in  process  of  foreclosure,  or  in  which  the  land  has  been 
bidden  in  in  her  name  but  the  equity  of  redemption  has  not 
yet  expired.  As  to  the  taxes  which  were  paid  before  the 
mortgages  were  put  into  his  hands  for  collection,  and  the  in- 
terest advanced  by  him  for  the  several  i**r>rtgagors,  without 
her  knowledge,  she  deems  that  these  were  mere  voluntary 
payments,  which  created  no  legal  charge  against  her  and  no 
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lien  upon  her  papers;  and  as  to  those  other  cases  where  Day 
obtained  title  to  the  lands  by  the  foreclosure  of  his  own 
second  mortgages,  she  teeins  that  whatever  disbursements 
were  made  by  him  were  voluntary  and  for  the  advancement 
of  his  own  interests  and  the  protection  of  his  own  securities, 
and  created  no  charge  against  her  nor  lien  upon  her  papers. 
She  also  deems  that  whatever  lien  Day  might  have  upon  her 
papers  and  securities  is  a  specific  lien  upon  the  securities 
benefited  by  the  expenditure,  and  not  a  general  lien  for  a 
balance  due  upon  all  the  transactions  in  which  Day  has  been 
acting  for  her. 

The  cause  was  tried  before  a  referee.  The  referee  found 
the  facts  in  substance  as  above  detailed,  and  held,  as  matter 
of  law,  that  the  respondent  was  entitled  to  the  possession  of 
the  papers  on  payment  of  the  sum  tendered.  The  report 
was  confirmed  by  the  circuit  court,  and  judgment  rendered 
accordingly,  from  which  this  appeal  is  taken. 

For  the  appellant  there  were  briefs  by  Elliott,  Hickox  dk 
Groih,  and  oral  argument  by  E.  S.  Elliott  and  C.  T.  Hickox. 
They  contended,  inter  alia,  that  by  advancing  to  the  peti- 
tioner the  interest  on  her  mortgages,  under  the  circum- 
stances, Day  became  and  was  subrogated,  to  the  extent  of 
the  sum  so  advanced,  to  all  the  rights  which  the  petitioner 
had  against  the  lands  upon  which  said  sums  were  a  charge 
or  lien.  Skinner  v.  Tirrell,  21  L.  R.  A.  673,  674;  Emmert 
v.  Thompson,  49  Minn.  386;  Arnold  v.  Green,  116  N.  T.  566; 
Bush  v.  Wadsworth,  60  Mich.  255.  See,  also,  Blodgett  v.  Jlitt, 
29  Wis.  169,  181;  Zevy  v.  Martin,  48  id.  198,  205;  Hough  v. 
^Etna  Z.  Ins.  Co.  57  111.  318, 11  Am.  Rep.  18.  By  the  pay- 
ment of  taxes  on  said  lands  Day  became  and  was  subrogated 
to  the  lien  of  the  state,  and  said  lien  for  taxes  is  paramount 
to  the  mortgage  lien  of  the  petitioner.  Cboley,  Taxation, 
351;  Horton  v.  IngersoU,  13  Mich.  409;  Zevy  v.  Martin,  48 
Wis.  198;  Fiske  v.  Brunette,  30  id.  102;  Evans  v.  Burns,  67 
Iowa,  179;  Qcvrrettson  v.  Scofield,  44  id.  35;  New  England 
Z>  <&  T.  Co.  v.  Young,  81  Iowa,  732 ;  Weston  v.  Meyers,  45 
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Neb.  95;  Adams  v.  Osgood,  42  id.  450;  Whittaker  v.  Wrightt 
35  Ark.  511 ;  Ringo  v.  Woodruff,  43  id.  469 ;  Curry  v.  Curry > 
87  Ky.  667, 12  Am.  St.  Rep.  504.  The  amounts  which  Day 
p$id  for  taxes  and  for  foreclosures,  etc.,  in  and  about  the 
management  and  protection  of  the  petitioner's  lands,  are  a 
legal  charge  against  the  petitioner,  and  entitle  Day  to  a 
lien  on  the  papers  in  his  hands.  Chappell  v.  Cody,  10  Wis. 
Ill;  1  Am.  &  Eng.  Ency.  of  Law,  428;  Arians  v.  BHckley, 
65  Wis.  26.  The  petitioner  is  not  entitled  to  the  possession 
of  the  papers  demanded,  as  against  the  assignee,  while  the 
charges  and  liens  above  mentioned  remain  unsettled.  The 
petitioner  is  amenable  to  the  rule  that  they  who  seek  equity 
must  do  equity,  and  that  complete  equity  must  be  done  be- 
tween the  parties.  Yeackel  v.  Litchfield,  13  Allen,  417; 
Thomas  v.  B.,  F.  K.  &  P.  B.  Co.  109  IT.  S.  522.  A  trustee 
is  not  bound  to  surrender  up  the  trust  property  until  an  ac- 
counting is  had  and  he  has  been  repaid  all  proper  costs  and 
advancements.  Beach,  Mod.  Eq.  Jur.  §  276 ;  Perry,  Trusts 
(2d  ed.),  §§  907, 910;  Jones,  Liens,  §  1177;  Johnson  v.  Leman, 
19  Am.  St.  Rep.  63,  and  note. 

Paul  D.  Carpenter •,  attorney,  and  W.  II.  Timlin,  of  coun- 
sel, for  the  respondent,  argued,  among  other  things,  that 
the  payments  by  Day  were  voluntary.  Clancy  v.  McEnery, 
17  Wis.  177;  Bancroft  v.  Abbott,  3  Allen,  524;  Whiting  v. 
Aldrich,  117  Mass.  582;  Beach  v.  Vandenburgh,  10  Johns. 
361;  Walkitt  v.  Mamakating,  14  id.  87;  Denby  v.  Moore,  1 
Barn.  &  Aid.  123 ;  Skyring  v.  Greenwood,  4  Barn.  &  Ores. 
281.  Day  had  no  lien  on  the  papers;  and  if  he  had  it  is 
now  lost  and  cannot  be  revived.  Mechera,  Agency,  §§  676- 
680,  and  cases  cited. 

The  following  opinion  was  filed  January  28, 1896: 

Newman,  J.  The  appellant  concedes  that  generally  an 
agent,  in  such  relations  as  existed  between  Day  and  the  re- 
spondent to  this  subject  matter,  could  not  recover  at  law  for 
interest  so  voluntarily  advanced  without  the  knowledge  of 
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his  principal,  but  claims  that  equity  will  require  an  account- 
ing and  repayment  in  cases  where  the  property  which  is 
subject  to  the  principal's  lien  is  sufficient  to  satisfy  the  de- 
mands of  both  principal  and  agent,  so  that  after  satisfying 
all  the  demands  of  the  principal  the  agent  may  be  reim- 
bursed from  the  residue.  It  is  not  necessary  to  consider 
very  closely  the  validity  or  scope  of  this  proposition,  for  it 
is  not  clear  that,  if  correct,  it  has  any  application  to  this 
case ;  for  as  yet  it  is  not  established  that  there  will  be  a 
residuum  after  the  respondent  has  received  her  own.  That 
such  a  result  is  even  probable  cannot  be  said  to  be  satisfac- 
torily shown.  The  only  testimony  bearing  upon  that  ques- 
tion is  the  testimony  of  Day  himself.  He  estimates,  .upon 
consideration  of  the  judgment  and  caution  which  he  deems 
his  agents  to  have  bestowed  in  the  investigation  of  the  char- 
acter and  value  of  the  lands  at  the  time  when  the  loans 
were  placed,  and  of  his  own  general  knowledge  of  the  char- 
acter and  value  of  the  lands,  derived  in  passing  through  the 
country  on  railroad  trains,  and  "  if  the  lands  are  properly 
handled,"  that  there  will  be  a  surplus.  It  is  manifest  that 
such  estimates,  based  upon  such  superficial  and  limited 
knowledge,  are  not  very  trustworthy  as  evidence  of  the 
probable  value  of  the  lands.  Especially  in  view  of  the  ex- 
periences in  recent  years  of  the  depreciation  and  demorali- 
zation of  the  prices  and  values  of  farming  lands  in  those 
newer  parts  of  the  country,  whereby  prices  and  values  have 
been  broken  down  so  as  to  be,  in  many  cases,  scarcely  more 
than  nominal,  such  estimates  are  as  untrustworthy  and 
unsubstantial  as  the  "  baseless  fabric  of  a  vision." 

The  appellant  also  contends  that  the  respondent  should 
reimburse  all  the  taxes  paid  by  Day, —  those  paid  before,  as 
well  as  those  paid  after,  he  had  received  the  mortgages  for 
collection, —  and  all  disbursements  which  Day  made  in  the 
foreclosure  of  the  mortgages,  as  well  his  own  second  mort- 
gages as  her  mortgages;  for,  he  urges,  all  these  disburse- 
ments have  inured  to  her  benefit  through  the  voluntary 
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quitclaim  of  the  lands  to  her.  But  these  quitclaims  were 
never  delivered  to  or  received  by  her,  and  she  had  an  elec- 
tion whether  she  would  receive  them  with  such  a  burden. 
It  might  well  be  more  to  her  profit  to  foreclose  her  own  lien 
than  vto  assume  these  charges.  As  to  her,  such  disburse- 
ments were  merely  voluntary  payments,  made  for  the  pur- 
pose of  protecting  his  own  interest  in  the  lands.  They  are 
of  no  concern  to  her  unless,  with  full  knowledge,  she  elects 
to  receive  title  through  his  foreclosures,  and  so  ratifies  his 
doings  in  that  regard. 

Day  had  no  lien  upon  the  papers  and  securities  in  these 
nine  particular  loans  for  reimbursement  of  expenditures 
which  he  may  have  made  on  account  of  other  loans.  What- 
ever lien  he  may  have  had  upon  any  of  the  respondent's 
papers  was  a  specific  and  particular  lien,  and  not  a  general 
lien.  No  one  who  is  not  an  attorney  at  law  has  a  general 
lien  upon  his  client's  papers.  This  general  lien  upon  a  client's 
papers  is  peculiar  to  the  profession  of  attorney.  Jones,  Liens 
(2d  ed.),  §  125;  HoUis  v.  Claridge,  4  Taunt.  807;  Arthur  v. 
Sylvester,  105  Pa.  St.  233;  Mechem,  Agency,  §  685.  And 
the  lien  arises  only  from  professional  employment.  Worrall 
v.  Johnson,  2  Jac.  &  W.  214,  218.  It  does  not  appear  that 
Mr.  Day  was  an  attorney  at  law.  It  appears  that  the  re- 
spondent has  tendered  at  least  the  amount  of  all  the  disburse- 
ments made  by  Day  on  account  of  the  several  loans  represented 
by  the  papers  of  which  the  possession  is  controverted  in  this 
proceeding,  which  were  a  lien  upon  any  of  the  papers  in- 
volved.    She  is  entitled  to  the  possession  of  the  papers. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

The  appellant  moved  for  a  rehearing.  The  following 
opinion  was  filed  March  10,  1896 : 

Newman,  J.  In  his  brief  on  a  motion  for  a  rehearing  the 
appellant  complains  that  "  the  decision    .    .    .    affirms  a 
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judgment  that  requires,  among  other  things,  the  appellant 
assignee  to  deliver  a  note  of  $700,  given  in  the  Liscomb  loan, 
which  he  never  had  and  cannot  produce;  and  there  is  abso- 
lutely nothing  in  the  record  to  justify  the  finding  upon 
which  said  judgment,  in  that  particular,  is  based."  This 
were  indeed  a  serious  error  if  it  were  true.  But  it  is  not 
true.  All  that  there  is  in  the  record  relating  to  this  matter 
of  the  Liscomb  note  is  in  the  pleadings.  The  answer,  ac- 
cording to  well-settled  rules  of  pleading,  admits  that  this 
Liscomb  note  came  to  the  hands  of  the  appellant,  and  he 
does  not  show  that  it  is  not  now  within  his  control.  The 
allegation  of  the  petition  is  that  "  the  same  came  to  the 
hands  of  the  assignee."  The  denial  is,  on  information  and 
belief,  that  "  he  has  not  the  note  demanded,  but  it  is  in  the 
hands  of  a  former  agent  of  Day."  As  a  denial  it  is  evasive, 
as  being  a  negative  pregnant,  and  because  it  attempts  to  deny 
on  information  and  belief  what  is  presumptively  within  his 
personal  knowledge.  The  other  grounds  of  the  motion  are 
not  such  as  require  treatment  at  length. 
By  the%Cowrt. — The  motion  for  a  rehearing  is  denied. 
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Boyd,  Respondent,  vs.  Thb  City  of  Milwaukee  and  an- 
other, imp.,  Appellants. 
Boyd,  Respondent,  vs.  The  Western  Paving  &  Supply 
Company,  imp.,  Appellant. 

January  S3  —  March  10, 1896. 

Municipal  corporations:  Classification  of  cities:  Constitutional  law: 
General  or  special  law?  Street  improvements:  Proceeding  without 
petition:  Assessments:  Repairs:  Legalizing  irregularities:  Paving 
opposite  public  grounds. 

45G|L  Ch.  310,  Laws  of  1893,  relating  to  assessments  for  paving  and  repay- 
ing streets  "in  any  city  having  a  population  of  20,000  inhabitants 
or  more/*  is  construed  as  applying  to  all  cities  as  soon  as  they  at- 
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tain  that  population,  and  is  held  to  be  a  general  law  and  therefore 
not  in  violation  of  subd.  9,  sec.  31,  art  IV,  Const,  which  prohibits, 
the  passage  of  any  special  law  "  for  incorporating  any  city,  town 
or  village,  or  to  amend  the  charter  thereof." 

2.  A  resolution  of  the  common  council  of  a  city,  declaring  that  a 
street  is  unsafe  for  public  use  and  that  it  is  necessary  to  proceed 
with  the  paving  of  it  without  petition  of  the  property  owners  be- 
cause such  owners  have  failed  to  make  it  in  a  safe  and  suitable 
condition  and  have  failed  to  present  a  petition  therefor,  states 
a  sufficient  reason  for  proceeding  without  petition, 

8L  Under  a  city  charter  providing  that  the  expense  of  keeping  the 
streets  in  repair  shall  be  paid  out  of  the  ward  funds,  an  assess- 
ment on  the  abutting  property  for  the  paving  of  a  street  is  invalid 
where  the  work  was  done  under  a  contract  requiring  the  con- 
tractor to  keep  it  in  good  order  and  repair  for  five  years  after  its 
completion  and  to  guaranty  that  during  that  period  neither  the 
city  nor  the  property  owners  should  be  at  any  expense  whatever 
for  any  repairs  made  necessary  by  defective  workmanship  or 
material,  or  other  reason,  except  the  cutting  through  of  the  pave- 
ment for  the  purpose  of  laying  certain  pipea 

4  Ch.  802,  Laws  of  1895,  which  purports  to  legalize  contracts  and 
special  assessments  for  street  improvements  in  certain  cases,  and 
which  by  its  terms  applies  only  to  cities  of  the  first  and  second 
classes,  and  therefore  in  fact  applies  only  to  the  city  of  Milwau- 
kee, is,  so  far  as  it  attempts  to  cure  past  irregularities,  a  special 
act  and  void  under  subd.  9,  sec.  31,  art  IV,  Const 

5.  Where  a  strip  forty-two  feet  wide  in  the  middle  of  an  avenue  has 
been  converted  by  the  city  into  a  park,  and  maintained  as  such 
with  a  roadway  fifty-eight  feet  wide  on  each  side  of  it,  the  owner 
of  abutting  property  cannot  be  charged  with  the  cost  of  improv- 
ing more  than  one  half  of  the  roadway  on  his  side  of  the  street, 
under  a  charter  providing  that  the  expense  of  paving  to  the  mid- 
dle of  the  street  opposite  the  public  grounds  of  the  city  shall  be 
paid  from  the  ward  fund. 

Appeals  from  an  order  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  set  aside  a  special  assessment  against 
plaintiffs  property  for  the  laying  of  an  asphalt  pavement  in 
front  thereof.  The  plaintiff  owns  a  piece  of  land  ninety 
feet  in  width,  fronting  on  Grand  avenue,  in  the  city  of  Mil- 
waukee; and  in  the  year  1894  the  city  made  a  contract  with 
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the  appellant  the  Western  Paving  dfr  Supply  Company  to 
lay  an  asphalt  pavement,  resting  on  a  concrete  foundation, 
on  said  Grand  avenue,  for  several  blocks,  including  that 
part  of  the  avenue  in  front  of  plaintiffs  property.  The 
pavement  was  laid,  and  a  portion  of  the  cost  assessed  against 
the  plaintiffs  property,  and  a  certificate  issued  to  the  sup- 
ply company  for  such  assessment.  Prior  to  the  sale  for 
taxes  this  action  was  brought  to  perpetually  enjoin  the  sale 
and  set  aside  the  tax,  and  upon  the  complaint  an  order  to 
show  cause  was  issued  and  served,  why  there  should  not  be- 
an injunctional  order  pendente  lite.  The  allegations  on 
which  it  was  claimed  on  the  hearing  of  this  motion  that  the 
assessment  was  illegal  and  void  were,  in  brief:  (1)  That, 
the  street  having  once  been  paved,  there  could  be  no  legal 
assessment  for  repaving  it,  but  that  the  cost  of  repaving 
must,  under  the  city  charter  of  Milwaukee,  be  paid  out  of 
the  ward  fund.  (2)  No  petition  of  property  owners  was 
presented  to  have  the  street  repaved,  and  no  sufficient  reso- 
lution was  ever  passed  by  the  council  by  which  such  paving 
could  be  done  without  a  petition.  (3)  The  contract  for  pav- 
ing provides  that  the  contractors  will  keep  the  pavement  in 
good  order  and  repair  for  five  years;  thus  charging  prop- 
erty owners  with  the  cost  of  street  repairs,  when  the  char- 
ter provides  that  street  repairs  shall  be  paid  for  out  of  the 
ward  fund.  (4)  A  small  park,  forty-two  feet  in  width  and 
700  feet  in  length,  exists  in  the  center  of  Grand  avenue,  in 
front  of  plaintiffs  property;  and  the  plaintiff  has  been  as- 
sessed for  the  paving  of  the  whole  roadway  between  the 
curb  and  said  park,  whereas  the  city  charter  provides  that 
the  expense  of  paving  to  the  middle  of  the  street,  adjacent 
to  public  grounds,  shall  be  paid  from  the  ward  fund.  The 
defendants  appeared  on  the  hearing,  and  filed  affidavits  in 
opposition  to  the  motion ;  but  the  injunctional  order  was 
granted  pendente  lite,  and  from  this  order  the  defendants 
have  appealed. 
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For  the  appellants  there  was  a  brief  by  Hoyt  dk  Ogden, 
attorneys  for  the  Western  Paving  <&  Supply  Co.,  and  Charles 
H.  Hamilton,  attorney  for  the.  city  of  Milwaukee  and  its 
treasurer;  a  brief  in  reply  by  Hoyt  &  Ogden,  attorneys  for 
the  appellant  company,  and  Winkler,  Flanders,  Smith,  Bot- 
tum  <&  Vilas,  of  counsel ;  and  oral  argument  by  F.  M.  Hoyt 
and  K  P.  Vilas. 

For  the  respondent  there  was  a  brief  by  Howard  &  Mat- 
tery, and  oral  argument  by  Samuel  Howard.  They  argued, 
among  other  things,  that  ch.  310,  Laws  of  1893,  is  a  special 
law  within  the  inhibition  of  sec.  31,  art.  IV,  Const.  Ch.  312, 
Laws  of  1893,  having  divided  the  cities  incorporated  under 
the  general  law  into  four  classes,  the  legislature  has  no 
power  to  pass  a  classification  law  which  does  not  classify  all 
the  municipal  corporations  of  the  state,  or  which  is  not 
amendatory  to  the  law  classifying  such  corporations.  Darey 
v.  San  Jose,  104  Cal.  642.  Ch.  310  excludes  from  its  opera- 
tion all  except  three  or  four  of  the  cities  of  the  state,  and 
creates  a  second  class  or  grade  of  cities  within  the  third 
class  as  established  by  ch.  312,  Laws  of  1893.  This  is  the 
most  vicious  kind  of  special  legislation.  Darey  v.  San  Jose, 
104  Cal.  642;  Topeha  v.  Gillett,  32  Kan.  431;  State  ex  rel. 
Parker  v.  Newark,  57  N.  J.  Law,  83.  Ch.  310  is  a  special 
law,  also,  because  it  is  intended  to  and  does  affect  only  char- 
ters now  existing,  and  because  it  applies  to  the  subject  ex- 
isting special  legislation  contained  in  the  charter  of  the  city 
of  Milwaukee.  Murnane  v.  St.  Louis,  123  Mo.  479;  Alex- 
ander v.  Duluth,  57  Minn.  47. 

Winslow,  J.  The  objections  to  the  validity  of  the  assess- 
ment in  question  will  be  taken  up  in  the  order  indicated  in 
the  foregoing  statement  of  facts. 

1.  It  is  true  that  the  complaint  shows  that  this  street  in 
front  of  plaintiff's  property  was,  in  the  year  1876,  graded 
and  paved,  pursuant  to  the  direction  of  the  city  authorities, 
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at  the  expense  of  the  abutting  lot  owners.  It  is  also  true 
that  the  charter  of  the  city  (sec.  2,  subch.  7,  ch.  184,  Laws 
of  1874,  as  amended  by  sec.  5,  ch.  388,  Laws  of  1889)  pro- 
vides that,  when  a  street  has  been  once  so  graded  and  paved 
at  the  expense  of  abutting  lot  owners,  the  expense  of  repav- 
ing  thereof  shall  be  paid  out  of  the  ward  fund.  Had  there 
been  no  change  made  in  the  law,  this  objection  would  cer- 
tainly be  fataL  It  is  provided,  however,  by  ch.  310,  Laws 
of  1893,  that  whenever,  in  any  city  having  a  population  of 
20,000  inhabitants  or  more,  the  grading,  paving,  or  repaving 
of  any  street  with  a  permanent  paving  having  a  concrete 
foundation  shall  have  been  duty  authorized  and  assessments 
therefor  made,  abutting  property  shall  not  be  exempt  from 
assessment  for  benefits  on  account  of  such  paving  until 
such  property  shall  have  paid  in  the  aggregate,  in  assess- 
ments for  pavements,  the  sum  of  three  dollars  per  square 
yard  for  all  that  part  of  the  roadway  directly  in  front  of 
such  property  and  lying  between  the  curb  line  and  the  cen- 
ter of  such  roadway  of  said  street  If  this  is  a  valid  law,  it 
undoubtedly  operates  to  amend  the  charter  of  the  city  of 
Milwaukee,  and  to  change  that  provision  of  the  charter 
which  precluded  assessments  for  repaving.  We  think  the 
law  is  valid.  It  is  argued  that  it  is  not  a  general  law,  but 
is  special  legislation  and  in  violation  of  subd.  9,  sec.  31,  art. 
IV  of  the  constitution,  which  prohibits  special  or  private 
legislation  "for  incorporating  any  city,  town  or  village,  or 
to  amend  the  charter  thereof."  Within  the  rules  laid  down 
in  JohnsoA  v.  Milwaukee,  88  Wis.  383,  we  think  that  it  is  a 
general  law,  because  it  is  legislation  for  a  class  of  cities 
which  may  reasonably  be  said  to  require  legislation  peculiar 
to  itself.  The  classification  of  cities  which  was  upheld  in 
that  case  was  a  classification  into  two  classes,  viz.  those  hav- 
ing a  population  of  3,000  or  more,  and  those  not  having  such 
a  population.  The  reasoning  upon  which  the  law  in  that 
case  was  sustained  applies  with  equal  force  in  the  present 
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case.  We  construe  the  law  as  applying  to  all  cities  which 
shall  attain  a  population  of  20,000,  as  soon  as  they  reach 
that  population.  We  conclude,  therefore,  that  the  law  is  a 
general  law,  and  valid  so  far  as  the  provisions  bearing  on 
the  controversy  in  this  action  is  concerned.  Being  valid,  it 
operates  as  an  amendment  of  the  charter  of  Milwaukee,  so 
far  as  to  authorize  assessments  of  benefits  for  repaving  to 
the  center  of  the  roadway  in  front  of  plaintiff's  property. 

2.  We  shall  spend  but  little  time  on  the  second  objection. 
It  is  true  that  no  petition  of  property  owners  was  ever  pre- 
sented for  the  laying  of  the  pavement,  but  it  is  also  true 
that  the  charter  provides  that  paving  may  be  done  in  the 
absence  of  a  petition,  upon  the  passage  of  a  resolution  by 
the  common  council  declaring  why  it  is  necessary  to  pro- 
ceed without  a  petition.  Such  a  resolution  was  passed,  de- 
claring the  street  to  be  unsafe  for  public  use,  and  that  it 
was  necessary  to  proceed  without  petition  because  the  prop- 
erty owners  had  failed  to  make  said  street  in  a  safe  and 
suitable  condition  for  the  public  use,  and  had  failed  to  pre- 
sent to  the  council  a  petition  therefor.  We  regard  the  rea- 
son stated  as  entirely  sufficient. 

3.  We  come  now  to  the  most  serious  question  in  the  case. 
It  appears  by  the  affidavits  that  the  specifications  for  the 
paving  adopted  by  the  city  provide  as  follows: 

"  Guarantee.  The  contractor  will  be  required,  without 
additional  compensation,  to  keep  in  good  order  and  repair 
all  the  work  done  under  these  specifications  and  contracts 
for  a  period  of  five  (5)  years  from  and  after  the  date  of  its 
completion,  and  to  guarantee  that  during  that  period  neither 
the  municipal  authorities  or  property  owners  shall  be  at 
any  expense  whatever  for  any  repairs  made  necessary  on 
account  of  any  defective  workmanship  or  material,  or  other 
reason,  excepting  where  the  same  has  been  caused  by  cut- 
ting through  the  pavement  for  the  laying  or  repairing  of 
sewers,  drains,  gas,  water,  or  electric  service  pipe,  or  other 


Digitized  by  CjOOQIC 


402  SUPREME  COURT  OF  WISCONSIN.  [9S 

Boyd  vs.  The  City  of  Milwaukee  and  others. 

work  authorized  by  the  board  of  public  works,  and  that  the 
pavement  shall  be  in  good  condition  and  repair  at  the  end 
of  said  period,  and  there  will  be  retained  until  the  expira- 
ration  of  such  time,  out  of  the  money  payable  to  the  con- 
tractor, such  per  cent,  of  the  amount  of  this  contract  as 
the  board  of  public  works  may  deem  proper,  not  exceeding, 
however,  ten  per  cent,  of  the  aggregate  amount  of  the  con- 
tract, as  a  guarantee  that  the  contractor  will  conform  to 
the  requirements." 

The  contract  incorporated  these  specifications  in  its  terms, 
and  contained  the  further  agreement  as  follows:  "  And  the 
said  parties  of  the  first  and  second  parts  [the  contractor 
and  sureties],  for  themselves,  their  heirs,  executors,  and  ad- 
ministrators, further  covenant  and  agree  that,  for  the  period 
of  five  years  from  the  date  of  the  completion  of  the  said 
work,  they  will  keep  in  good  order  and  repair  all  of  the  said 
work  done  under  this  contract  (excepting  only  such  part  or 
parts  of  said  original  work  as  may  have  been  disturbed  by 
cutting  through  the  pavement  for  the  laying  or  repairing 
of  sewers,  drains,  gas,  water,  or  electric  service  pipe,  or 
other  work  authorized  by  the  board  of  public  works),  and 
that  whenever  directed  by  the  said  board,  by  a  notice  served 
upon  them  or  their  agents,  they  will  at  once  proceed  to 
make  the  repairs  as  thus  directed,  and,  in  case  of  failure  or 
neglect  on  their  part  to  do  the  work  within  five  days  from 
and  after  the  date  of  the  service  of  such  notice  upon  them 
or  their  agents,  then  the  said  board  of  public  works  shall 
have  the  right  to  purchase  such  materials  and  to  employ 
such  person  or  persons  as  it  may  deem  necessary  to  under- 
take and  complete  the  said  repairs,  and  charge  the  expense 
thereof  to  the  above  parties  of  the  first  and  second  parts." 

The  charter  of  the  city  of  Milwaukee  contains  no  provis- 
ion for  the  levying  of  assessments  against  abutting  property 
for  repairs  of  a  pavement  or  a  street.  In  fact,  it  specifically 
provides  that  the  expense  of  maintaining  and  keeping  in  re- 
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pair  the  street  and  the  pavement  shall  be  paid  out  of  the- 
ward  fund.  Therefore,  it  was  illegal  to  include  in  a  contract 
for  paving  any  charge  for  keeping  in  repair  the  pavement 
for  a  series  of  years.  Manifestly,  such  a  charge  has  been 
included  here,  and  in  our  judgment  it  is  fatal  to  the  validity 
of  the  assessment.  Sufch  has  been  the  holding  of  two  courts 
of  last  resort  upon  the  identical  question  here  presented* 
Brown  v.  Jenks,  98  Cal.  10 ;  Excelsior  Paving  Co.  v.  Leach 
(Cal.),  34  Pac.  Rep.  116;  Verdin  v.  St.  Louis  (Mo.),  27  S.  W. 
Rep.  447.  To  the  same  effect  is  People  ex  rel.  Hall  v.  Maker; 
56  Hun,  81.  There  is  but  one  decision  to  the  contrary  to 
which  we  have  been  referred,  and  that  is  the  case  of  Sclw- 
nectady  v.  Trustees  of  Union  College,  66  Hun,  179,  where  a 
contract  somewhat  similar  in  terms,  though  not  so  broad 
and  sweeping  as  the  one  before  us,  was  held  to  be  a  mere 
guaran  ty  of  quality  and  workmanship.  This  case  was  reversed 
upon  another  question  in  the  court  of  appeals.  144  N.  Y.  241. 
It  is  true  that  such  a  contract  was  held  valid  in  Morse  v.  West 
Port,  110  Mo.  502,  but  it  was  so  held  because  the  city  char- 
ter expressly  authorized  assessments  upon  adjoining  lots  for 
repairing  streets.  Neither  upon  principle  nor  authority  can 
such  an  assessment  be  supported  where,  as  here,  the  corpo- 
rate charter  requires  the  expense  of  repairing  streets  to  be 
paid  out  of  general  funds.  It  will  not  do  to  say  that  these 
agreements  to  repair  are  in  effect  but  guaranties  of  material 
and  workmanship.  Such  a  contention  is  made  here,  and  an 
affidavit  was  introduced  showing  that  the  life  of  such  a  pave- 
ment (if  properly  laid)  was  at  least  ten  years,  and  that  it 
would  require  no  repairs  at  all  for  five  years.  If  the  agree- 
ments to  repair  were  confined  to  repairs  made  necessary  by 
defective  workmanship  or  material,  the  argument  would  be 
entitled  to  serious  consideration.  But  they  go  further.  They 
cover,  in  terms,  everything  that  may  happen  to  the  pave- 
ment, except  the  cutting  through  it  for  the  purpose  of  lay- 
ing certain  pipes.    Just  how  far  these  agreements  might  go 


Digitized  by  CjOOQIC 


464  SUPREME  COURT  OF  WISCONSIN.  [92 

Boyd  vs.  The  City  of  Milwaukee  and  others. 

in  case  of  damage  to  the  pavement  from  unusual  causes,  it  is 
not  necessary  to  consider,  nor  is  the  question  properly  here. 
It  is  sufficient  to  say  that  it  is  very  evident  that  no  one  in 
possession  of  good  business  sense  will  make  such  a  contract 
without  considering  and  charging  for  the  very  extended  lia- 
bility which  he  assumes  of  keeping  the  pavement  in  repair 
for  five  years,  and  thus  the  property  owner  is  compelled  to 
pay  for  that  which  the  law  charges  upon  the  ward  in  gen- 
eral. We  shall  not  strain  the  language  of  the  contract  or 
of  fJbe  law  for  the  sake  of  holding  a  special  assessment  of 
this  nature  valid.  All  such  assessments  are  harsh  proceed- 
ings at  the  best,  and  it  is  a  salutary  rule  which  holds  the 
authorities  making  them  quite  strictly  to  the  terms  of  the 
law. 

But  it  is  argued  that  this  difficulty  has  been  cured  by  the 
provisions  of  ch.  302,  Laws  of  1895.  Milwaukee  is  one  of 
the  cities  of  the  state  which  is  operating  under  a  special 
charter.  By  ch.  238,  Laws  of  1895,  all  cities  under  special 
charters  were  divided  into  four  classes,  corresponding  in 
population  to  the  classes  of  cities  acting  under  the  general 
charter.  The  classes  are:  (1)  All  cities  having  a  population 
of  150,000  or  over;  (2)  all  containing  40,000  to  150,000; 
(3)  all  containing  10,000  to  40,000;  (4)  all  containing  less 
than  10,000.  Under  this  classification,  Milwaukee  is  the 
only  city  in  the  state  of  the  first  class,  and  there  are  none 
of  the  second  class.  Ch.  302  aforesaid  is  an  act  providing 
for  legalizing  special  assessments  for  street  improvements, 
and  providing  for  reassessment  of  such  special  taxes  in  case 
they  are  held  void  for  certain  specified  reasons.  The  act 
applies,  in  terms,  only  to  cities  of  the  first  and  second  classes ; 
so  that  in  fact,  at  present,  it  only  applies  to  MilxoauJcee.  It 
is  also  retrospective  as  well  as  prospective  in  its  nature. 
It  covers  any  action  "  now  pending  or  hereafter  brought" 
The  third  section  was  evidently  intended  to  cure  the  difficulty 
in  this  case.    It  reads  as  follows:-    "No  special  assessment 
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or  certificate  thereof  op  tax-sale  certificate  based  thereon 
shall  be  held  to  be  invalid  for  the  reason  that  any  contract 
which  has  been  heretofore  or  may  hereafter  be  let  contains 
on  the  part  of  the  contractor  a  guaranty  or  any  provision 
to  keep  the  work  done  under  such  contract  in  good  order  or 
Tepair  for  a  limited  number  of  years,  when  such  guaranty  or 
provision  was  inserted  therein  for  the  purpose  of  insuring 
the  proper  performance  of  such  work  in  the  first  instance. 
All  such  provisions  in  contracts  for  doing  public  work,  in- 
serted for  the  purpose  aforesaid,  are  hereby  legalized,  and 
all  such  provisions  shall  be  deemed  prima  facie  to  have  been 
inserted  for  that  purpose,  unless  the  time  during  which  the 
contractor  is  required  to  keep  the  work  in  good  order  or  re- 
pair shall  exceed  five  years." 

So  far  as  this  act  is  a  curative  statute  for  past  irregulari- 
ties,—  that  is,  so  far  as  it  purports  to  legalize  or  help  out 
contracts  or  assessments  made  before  its  passage, —  we  think 
it  manifestly  unconstitutional,  because  it  is  special  legisla- 
tion. One  of  the  rules  laid  down  in  Johnson  0.  Milwaukee, 
88  Wis.  383,  with  regard  to  legislation  by  classification,  is 
that  the  classification  must  not  be  based  on  existing  circum- 
stances only.  The  class  must  not  be  so  constituted  as  to  pre- 
clude addition  to  the  numbers  included  within  it.  It  is  very 
evident  that  so  much  of  this  law  as  attempts  to  cure  past 
irregularities  is,  and  must  be,  always  confined  to  the  city  of 
Milwaukee,  and  it  can  only  apply  to  an  existing  state  of 
facts.  No  other  city  can  ever  grow  into  its  class  for  this 
purpose,  any  more  than  if  the  act  had  provided,  in  terms, 
that  it  should  apply  only  to  Milwaukee.  We  say  nothing 
-as  to  those  provisions  of  the  law  which  are  prospective  in 
their  operation,  for  they  are  not  before  us,  and  other  ques- 
tions will  have  to  be  considered  in  case  their  validity  shall 
toe  questioned  in  the  future.  On  this  general  subject,  see 
State  ex  rd.  Harris  v.  Hermann,  75  Mo.  340,  where  a  similar 
^question  was  under  consideration,  and  the  authorities  are 
Vol.  02—80 
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reviewed.    See,  also,  the  authorities  cited  in  the  opinion  in 
Johnson  v.  Milwaukee,  88  Wis.  383,  392. 

4.  We  deem  it  proper  also  to  consider  the  question  raised 
under  this  head,  although  the  foregoing  observations  will 
necessarily  result  in  affirmance  of  the  injunctional  order. 
It  appears  by  the  papers  used  on  the  motion  that  Grand 
avenue,  in  front  of  plaintiffs  premises,  was  for  many  years 
about  158  feet  in  width  for  a  little  more  than  two  blocks. 
The  street  existed  and  was  used  at  that  width  for  about 
thirty  years  prior  to  the  year  1883,  when  the  common  coun- 
cil of  the  city  passed  an  ordinance  declaring  a  strip  forty- 
two  feet  in  width  and  about  700  feet  long,  in  the  middle  of 
the  avenue,  a  public  park,  and  turned  it  over  to  the  board 
of  public  works  to  be  improved,  ornamented,  and  main- 
tained as  other  parks  in  the  city.  Thereupon  this  strip  was 
converted  into  a  small  park,  inclosed  with  stone  curbing, 
and  grassed  and  ornamented,  and  has  been  so  maintained 
ever  since.  There  was  left  a  street  on  each  side  fifty-eight 
feet  in  width.  The  charter  provides  that  the  expense  of 
paving  to  the  middle  of  the  street  opposite  the  public 
grounds  of  the  city  shall  be  paid  from  the  ward  fund ;.  but 
in  the  present  case  the  plaintiff  has  been  charged  with  the 
expense  of  paving  the  entire  street  on  her  side,  from  her 
curb  to  the  park  curb.  It  is  claimed  by  the  plaintiff  that 
she  cannot,  in  any  event,  be  charged  with  the  cost  of  paving- 
more  than  one  half  the  roadway  on  her  side  of  the  street. 
With  this  contention  we  agree.  It  is  true,  the  forty-two 
foot  strip  was  never  dedicated  or  conveyed  to  the  city  as  a 
park;  but  the  city  has  chosen  to  turn  it  into  a  park,  to  all 
intents  and  purposes,  and  it  has  been  devoted  to  the  use  of 
the  general  public  as  a  park  for  more  than  ten  years.  Fur- 
thermore, the  act  of  1893,  ch.  310,  which  alone  makes  any 
assessment  for  repaving  possible,  provides  only  "  for  all  that 
part  of  the  roadway  directly  in  front  of  or  abutting  such 
property,  and  lying  between  the  curb  line  and  the  center. of 
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such  roadway  of  said  street."  The  assessment  is  only  to  be 
made  to  the  center  of  the  roadway  of  the  street  in  front  of 
the  plaintiffs  property.  We  do  not  think  it  would  be  rea- 
sonable to  eonstrue  this  language  to  mean  to  the  center  of 
the  park,  or  to  the  curb  line  of  the  park. 
By  the  Court —  Order  affirmed. 


Mtjbphet,  Appellant,  vs.  Weil,  Respondent. 

January  80  —  March  10, 1896. 

Contracts:  Construction:  Disallowance  of  patents:  "  Thermostat: n  "Au- 
tomatic machine:"  Joint  promise:  Rescission:  Judgment. 

1.  Extrinsic  evidence  as  to  the  meaning  of  the  word  "thermostat"  in 

a  contract  is  inadmissible,  that  word  having  a  fixed  and  definite 
meaning. 

2.  A  contract  of  sale  of  corporate  stock  provided  that  the  vendors 

should  refund  to  the  vendee  a  specified  part  of  the  purchase 
money  if  the  patents  applied  for  by  one  of  the  vendors  "  for  ther- 
mostat and  automatic  machine  "  should  be  disallowed  in  substance. 
There  were  pending  at  the  time  six  applications  by  such  vendor 
for  patents  on  thermostats  or  improvements  in  thermostats,  and 
one  application  for  a  patent  on  a  clockwork  device  to  change  au- 
tomatically, at  predetermined  times,  the  temperature  at  which  a 
thermostat  would  maintain  the  heat.  Held,  that  such  clockwork 
device  was  the  "automatic  machine  "  referred  to  in  the  contraot 

a  Under  such  contract  the  vendee  was  entitled  to  a  return  of  the 
specified  part  of  the  purchase  money  if  the  patent  on  the  auto- 
matic machine  was  disallowed  in  substance,  even  though  all  the 
other  patents  were  allowed. 

4.  The  contract  of  sale  being  a  joint  one  on  the  part  of  the  vendors, 
and  there  being  nothing  to  show  any  severalty  of  interest,  the 
promise  to  refund  is  construed  as  a  joint  promise;  and  the  vendee 
having,  as  authorized  by  one  of  the  vendors,  paid  for  the  stock  by 
advancing  the  purchase  money  directly  to  the  corporation,  the 
other  and  surviving  vendor  became  liable,  on  the  disallowance  of 
the  patent  for  the  automatic  machine,  to  refund  the  agreed  por- 
tion of  the  purchase  money. 
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5.  No  rescission  or  return  of  the  stock  was  necessary  in  such  case  to 

entitle  the  vendee  to  enforce  the  contract. 

6.  A  judgment  in  favor  of  the  defendant  upon  one  of  three  counter- 

claims! but  not  specifically  disposing  of  the  others,  is  held  a  bar 
to  any  future  recovery  upon  such  others,  where  it  recites  the  ver- 
dict upon  them  in  favor  of  the  plaintiff. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  R.  D.  Marshall,  Judge.    Affirmed. 

This  is  an  action  to  recover  $12,500,  claimed  to  be  due  from 
the  defendant  to  the  plaintiff  as  a  balance  of  the  purchase 
money  of  certain  shares  of  corporate  stock  under  the  terms 
of  the  following  contract: 

"Agreement  made  and  entered  into  this  23rd  day  of 
March,  1887,  by  and  between  JEL  E.  Jacobs  and  N.  8. 
Murphey,  of  the  first  part,  and  Benjamin  M.  Weil,  of  the 
second  part,  all  of  Milwaukee,  Wisconsin. 

"  Witnesseth,  the  parties  of  the  first  part  agree  to  sell  and 
deliver  to  the  party  of  the  second  part  two  hundred  and 
fifty  shares  ($25,000)  in  full-paid  capital  stock  of  the  Jacobs 
Electric  Company  of  Milwaukee,  Wisconsin,  for  the  sum  of 
twenty-five  thousand  dollars  ($25,000),  to  be  paid  as  follows: 
$13,500  to  be  paid  at  this  date;  $1,000,  May  1, 1887;  $1,000, 
June  1,  1887;  $3,000,  July  1,  1887;  and  $6,500,  October  1, 
1887,  —  without  interest;  $12,500  of  said  money  to  be  ad- 
vanced and  loaned  to  said  company  by  the  parties  of  the 
first  part. 

"  It  is  further  agreed  that  the  parties  of  the  first  part  will, 
for  the  same  consideration  and  at  the  same  time,  sell  and  de- 
liver to  the  party  of  the  second  part  two  hundred  and  fifty 
shares  ($25,000)  in  full-paid  stock  of  the  Electric  Tempera- 
ture Controlling  Company  of  Milwaukee. 

"  It  is  further  agreed  that,  if  the  patents  applied  for  by 
Jacobs  on  the  invention  for  thermostat  and  automatic  ma- 
chine be  disallowed  in  substance,  the  parties  of  the  first  part 
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agree  to  refund  to  said  Weil  $12,500  of  the  money  paid  here- 
under. 

"  Witness  our  hands  and  seals  this  2nd  day  of  April,  1887. 

"H.  E.  Jacobs,  [Seal.] 
"N.  S.  Mubphet,  [Seal.] 
"Benj.  M.  Weil,  [Seal.]" 
Mr.  H.  E.  Jacobs,  one  of  the  contracting  parties,  died  be- 
fore the  commencement  of  this  action,  and  his  interest  in 
the  contract  was  assigned  to  the  plaintiff  by  his  administra- 
tor. The  defendant's  answer  was  quite  long,  and,  so  far  as 
necessary  to  be  stated  to  understand  the  questions  involved 
in  this  action,  consisted:  (1)  Of  defensive  matter,  to  the 
effect  that  the  stock  sold  and  delivered  to  the  defendant  was 
not  full-paid  stock;  that  the  conditions  to  be  performed  by 
the  plaintiff  on  his  part  had  not  been  performed;  and  that 
the  patents  referred  to  in  the  last  part  of  the  contract  had 
been  disallowed,  and  consequently  that  the  plaintiff  cannot 
recover.  (2)  A  first  counterclaim  on  the  ground  that  the 
contract  was  induced  by  fraudulent  representations  as  to  the 
value  of  the  patents.  (3)  A  second  counterclaim  for  dam- 
ages on  the  ground  that  the  stock  transferred  was  not  fully 
paid.  (4)  A  third  counterclaim  for  damages  on  the  ground 
that  the  patents  named  in  the  last  clause  of  the  contract  had 
been  disallowed  in  substance;  that  the  defendant  had  ad- 
vanced to  the  corporation  $6,000,  which  was  in  fact  a  part 
payment  of  the  $12,500  of  deferred  payments  provided  for 
by  the  contract  in  question,  which  said  money  was,  by  di- 
rection of  Murphey  and  Jacobs,  advanced  directly  to  the 
company  and  used  in  its  business,  instead  of  being  paid  first 
to  Murphey  and  Jacobs,  and  by  them  advanced  and  loaned 
to  the  company,  as  contemplated  in  the  contract.  This  sum 
of  money  was  sought  to  be  recovered  under  the  third  counter- 
claim. 

It  appeared  by  the  evidence  that  prior  to  the  making  of 
the  contract  in  suit  the  two  corporations  named  in  the  con- 
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tract,  viz.  the  Electric  Temperature  Controlling  Company 
and  the  Jacobs  Electric  Company,  had  been  organized,  and 
that  at  the  time  of  the  making  of  the  contract  the  plaintiff 
and  Jacobs  owned  all  of  the  stock  of  both  corporations. 
The  stock  of  each  corporation  was  originally  paid  for  by  the 
assignment  to  the  Jacobs  Electric  Company  of  certain  al- 
leged inventions,  and  the  right  to  the  assignment  of  all  fut- 
ure inventions  by  Jacobs  of  improvements  in  thermostats, 
or  devices  for  regulating  temperature  in  rooms.  At  the 
time  of  the  assignment  to  the  corporations  of  these  inven- 
tions, present  and  prospective,  of  Jacobs,  to  wit,  February  21, 
1887,  such  inventions  were  described  in  the  assignment  as 
follows:  First,  an  application  for  letters  patent  on  a  device 
known  as  an  "  Automatic  Adjustment  of  Thermostat; "  sec- 
ond, application  for  letters  patent  for  automatic  device  to 
open  and  close  drafts  of  furnaces  and  stoves;  third,  applica- 
tion for  letters  patent  for  improvements  in  thermostats. 
Prior  to  the  execution  of  the  agreement  in  suit,  other  appli- 
cations for  patents  in  the  same  general  direction  had  been 
made  by  Jacobs,  so  that  at  the  time  of  making  of  such  con- 
tract, viz.  April  2, 1887,  application  had  been  made  by  Jacobs 
for  seven  patents,  described  as  follows:  Application  No. 
212,383,  for  improvement  in  contact  devices  for  thermostat; 
application  No.  216,409,  for  improvement  in  electric  tem- 
perature controlling  device;  application  No.  365,438,  for 
improvement  in  thermostats;  application  No.  363,644,  for 
improvement  in  electric  temperature  controlling  device; 
application  No.  363,645,  for  improvement  in  electric  tem- 
perature controlling  device;  application  No.  365,600,  for 
improvement  in  electric  temperature  controlling  device;  ap- 
plication No.  214,595,  for  pole  changer  for  thermostats.  It 
appears  that  two  of  these  patents  (No.  216,409  and  212,383) 
had  been  allowed  in  March,  1887,  but  that  no  patents  had 
been  issued  thereon  at  the  time  of  the  making  of  the  con- 
tract, because  the  fees  for  the  issuance  of  patents  had  not 
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'been  paid;  and  it  is  claimed  that  the  parties,  when  they 
made  the  contract,  did  not  know  of  the  fact  that  they  had 
been  allowed.  All  applications  except  No.  214,595  covered 
.alleged  improvements  of  various  kinds  in  thermostats,  either 
in  the  thermometric  apparatus,  or  in  the  apparatus  immedi- 
ately connected  with  the  dampers  of  the  stoves,  or  both. 
Application  No.  214,595,  denominated  "Pole  Changer  for 
Thermostats,"  consisted  of  the  combination  with  a  ther- 
mostat of  a  clockwork  device,  which  was  to  be  wound  up, 
and  was  to  adjust  and  change  the  temperature  at  which  the 
thermostat  would  act  upon  the  dampers  at  certain  predeter- 
mined times.  This  application  is  referred  to  in  the  case  as 
the  "  Clockwork  Device."  The  evidence  showed  that  all  of 
the  applications  above  named  were  allowed,  but  that,  though 
application  No.  214,595  was  in  form  allowed,  a  patent  thereon 
was  refused,  as  the  result  of  interference  proceedings  brought 
by  the  Butz  Thermo-Electric  Company. 

At  the  conclusion  of  the  trial  the  court  directed  a  verdict 
by  which  the  jury  found  in  favor  of  the  defendant  and 
.against  the  plaintiff  on  the  cause  of  action  contained  in  the 
plaintiff's  complaint;  second,  in  favor  of  the  defendant  and 
against  the  plaintiff  for  the  sum  of  $5,108  on  the  cause  of 
.action  contained  in  the  third  counterclaim ;  third,  in  favor 
of  the  plaintiff  and  against  the  defendant  on  the  causes  of 
action  contained  in  the  first  and  second  counterclaims. 
Upon  this  verdict  judgment  was  entered  in  favor  of  the  de- 
fendant, dismissing  plaintiff's  cause  of  action,  and  for  $5,108 
:and  costs  upon  the  cause  of  action  set  forth  in  the  third 
•counterclaim.    From  this  judgment  the  plaintiff  appealed. 

For  the  appellant  there  were  briefs  by  Charles  Quarles 
.and  H.  J.  Killilea,  of  counsel,  and  oral  argument  by  Mr. 
Quwrles,  Mr.  KiUilea,  and  Mr.  N.  8.  Murphey. 

For  the  respondent  there  was  a  brief  by  Turner  dk  Tim- 
lin, attorneys,  and  J.  Q.  Flanders,  counsel,  and  oral  argu- 
ment by  W.  H.  Timlin,  and  Mr.  Flanders. 
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Winslow,  J.  This  case  was  before  this  court  upon  a  for- 
mer occasion,  and  will  be  found  reported  in  89  Wis.  146- 
The  question  then  before  the  court  was  whether  the  court, 
below  erred  in  granting  a  new  trial  on  the  ground  of  incon- 
sistency in  the  findings  of  a  special  verdict  which  had  been* 
rendered  in  the  case  upon  a  former  trial,  and  it  was  held; 
that  the  new  trial  was  rightly  granted.  It  was  held  upon 
that  appeal  that  the  patent  for  the  clockwork  device,  though- 
formally  allowed,  was  disallowed  in  substance,  because  never 
issued  on  account  of  its  interference  with  the  Butz  patent. 
The  evidence  upon  this  question  is  the  same  as  upon  that 
trial,  and  therefore  it  is  settled  in  the  case  that  the  applica- 
tion for  a  patent  on  the  clockwork  device  was  "  disallowed 
in  substance."  The  contract  in  question  provides  that,  "  it 
the  patents  applied  for  by  Jacobs  on  the  invention  for  ther- 
mostat and  automatic  machine  be  disallowed  in  substance^ 
the  parties  of  the  first  part  agree  to  refund  to  said  Weil 
$12,500  of  the  money  paid  hereunder."  It  is  apparent  that 
if  the  words  "  automatic  machine"  in  this  clause  of  the  con- 
tract, must  be  held  to  refer  to  the  clockwork  device,  then, 
the  application  for  a  patent  for  an  "  automatic  machine " 
has  been  disallowed  in  substance.  This  was  the  construc- 
tion placed  upon  it  by  the  trial  judge,  and  upon  this  con- 
struction he  decided  the  case  and  directed  a  verdict  for  the 
amount  which  it  was  conceded  the  defendant  had  advanced 
to  the  business.  If  he  was  right  in  his  construction  of  the- 
contract,  the  judgment  must  be  affirmed;  if  wrong,  then> 
there  should  be  a  new  trial. 

It  is  claimed  by  the  plaintiff  that  the  court  was  not  justi- 
fied in  construing  the  words  "  automatic  machine  "  as  refer- 
ring conclusively  to  the  clockwork  device,  but  that  there 
was  evidence  in  the  case  which  would  justify  the  conclusion 
that  the  word  "  thermostat,"  as  used  in  the  contract,  referred' 
to  the  thermometer  and  the  expanding  metal  strips  upon 
the  wall  of  the  room,  and  that  the  words  "  automatic  ma- 
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chine  "  referred  to  the  electro-magnetic  apparatus  by  means- 
of  which  the  dampers  of  the  furnace  are  opened  or  closed 
as  the  metal  strips  on  the  wall  open  and  close  an  electric 
circuit.  From  this  premise  it  is  argued  that  the  question  a& 
to  the  meaning  of  the  words  "  thermostat  and  automatic 
machine/'  as  used  in  the  contract,  was  a  question  for  the- 
jury  and  not  for  the  court. 

"  Thermostat "  is  a  word  with  a  definite  and  certain  mean* 
ing,  both  in  ordinary  parlance  and  as  used  by  heating  en* 
gineers.  It  means  a  self-acting  apparatus  for  the  regulation 
of  temperature.  This  is  what  a  thermostat  is  now,  and 
what  it  always  has  been,  however  simple  or  however  com- 
plicated it  may  be.  It  includes  the  whole  apparatus, —  as 
well  the  expanding  strip  or  strips  of  metal  or  other  sub- 
stance upon  which  the  heat  first  acts  as  the  intermediate 
wires,  magnets,  or  other  apparatus,  if  any,  by  which  the 
dampers  of  the  furnace  are  opened  or  closed  as  the  strips 
expand  or  contract.  The  word  "thermostat"  being,  then, 
a  word  of  fixed  and  definite  meaning,  that  meaning  must  be 
attached  to  it  when  it  is  used  in  a  contract.  Parties  cannot 
use  terms  with  a  fixed  and  certain  meaning,  and  then  dis- 
claim such  meaning, —  at  least,  without  reformation  of  the 
contract,  and  no  reformation  is  sought  or  claimed  here. 
Janewille  Cotton  Mills  v.  Ford,  82  Wis.  416.  There  is  no 
ambiguity  or  uncertainty  as  to  what  is  meant  by  the  word 
"  thermostat."  Therefore  its  meaning  could  not  be  affected 
by  extrinsic  evidence.    Kirch  v.  Dcwies^  55  Wis.  287. 

Starting  with  this  premise,  and  referring  to  the  evidence, 
we  find  that  at  the  time  of  the  execution  of  the  contract  in 
suit  there  were  pending  six  applications  for  patents  which 
were  for  thermostats  pure  and  simple  or  improvements  in 
thermostats,  and  we  find  one  application  (No.  214,595)  which 
was  an  application  for  a  clockwork  device  to  be  used  in  con- 
nection with  a  thermostat.  This  device  was  to  be  wound 
up  with  a  key,  and  its  object  was  to  automatically  change 
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the  position  of  the  expanding  strips  of  metal  at  certain  pre- 
determined hours  of  the  day  or  night,  so  that  for  a  certain 
number  of  hours  of  the  day  the  thermostat  would  maintain 
the  heat  at  a  lower  degree  than  during  the  remaining  hours. 
It  was  expected,  for  instance,  that  by  the  aid  of  this  clock- 
work the  temperature  might  be  maintained  at  seventy  de- 
grees during  the  daytime,  and  at  sixty  degrees  during  the 
night,  with  no  other  action  on  the  part  of  hufiian  agencies 
than  the  replenishing  of  the  fire  and  the  winding  of  the 
clockwork.  This  was  manifestly  an  "  automatic  machine." 
There  were  therefore  six  applications  for  patents  upon  ther- 
mostats, and  one  application  for  a  patent  upon  an  automatic 
machine  (which  was  not  a  thermostat),  pending  when  the 
■contract  was  made  by  which  it  was  provided  that,  "  if  the 
patents  applied  for  on  the  invention  for  thermostat  and  au- 
tomatic machine  be  disallowed  in  substance,"  then  the  de- 
fendant's purchase  money  was  to  be  refunded.  The  words 
Are  not  "  thermostat  or  automatic  machine."  If  so,  then  it 
might  be  reasonably  argued  that  the  automatic  machine  re- 
ferred to  was  the  thermostat,  which  is  in  fact  an  automatic 
machine  itself.  But  the  words  are  "  thermostat  and  auto- 
matic machine."  They  are  distinct.  The  automatic  ma- 
chine is  in  addition  to  the  thermostat.  In  this  state  of  the 
evidence,  it  appearing  that  there  were  pending  at  the  time, 
and  included  in  the  negotiations  of  the  parties,  six  applica- 
tions for  patents  on  improvements  in  thermostats,  and  one 
application  for  patent  on  an  automatic  machine  to  be  used 
in  connection  with  a  thermostat,  there  is  no  room  left  for 
■construction.  The  contract  becomes  absolutely  certain,  and 
the  automatic  machine  referred  to  can  be  nothing  but  the 
■clockwork  device, —  the  only  automatic  machine,  aside  from 
a  thermostat,  for  which  a  patent  was  applied  for  at  the 
time  of  the  contract.  This  being  our  conclusion  as  to  the 
-construction  of  the  contract,  it  becomes  unnecessary  to  con- 
sider the  parol  evidence  which  was  introduced  on  both  sides 
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tending  to  throw  light  upon  the  meaning  of  the  words  used. 
Under  the  view  we  have  taken,  it  is  immaterial.  It  may  be 
said,  however,  that  such  evidence  was,  in  the  main,  very 
•strongly  corroborative  of  the  meaning  which  we  have  attrib- 
uted to  the  words  as  matter  of  law. 

The  patent  for  the  automatic  machine  having  been  dis- 
allowed in  substance  {Murphey  v.  Weil,  89  Wis.  146),  the 
-question  is  whether  this  fact  entitles  the  defendant  to  a  re- 
turn of  his  purchase  money,  when  it  appears  that  the  six 
applications  for  improvements  in  thermostats  were  all  al- 
lowed. Upon  this  question  the  trial  judge  said,  in  deciding 
the  cause:  "I  think  the  language  used  in  the  contract,  'That 
if  the  patents  applied  for  by  said  Jacobs  on  the  invention 
for  thermostat  and  automatic  machine  be  disallowed/  must 
be  construed  as  covering  all  the  patents.  That  is,  not  all 
the  patents  must  be  disallowed,  in  order  that  the  cause  of 
action  might  accrue  for  the  recovery  of  the  money,  but  that, 
if  any  one  of  the  patents  was  disallowed  in  substance,  that 
the  cause  of  action  would  accrue.  That  is  my  interpreta- 
tion of  that  contract.  It  appears  conclusively  that  one  of 
the  patents  was  disallowed  in  substance  in  the  patent  office. 
In  ny  judgment,  that  was  sufficient  to  allow  the  bringing 
of  the  action  to  recover  back  the  money."  We  quite  agree 
with  this  interpretation  of  the  language  of  the  contract,  and 
think  it  the  only  reasonable  view  to  take  of  the  provision. 
Furthermore,  the  question  would  hardly  seem  to  be  an  open 
one  in  this  case,  for  the  reason  that  it  was  held  upon  the  for- 
mer appeal  (Murphey  v.  Weil,  supra)  that,  if  this  application 
(i.  e.j  the  application  for  a  patent  on  the  clockwork  device) 
has  not  been  allowed  in  substance,  the  defendant  is  entitled 
to  have  the  purchase  money  to  the  amount  of  $12,500  re- 
turned. 

We  regard  the  promise  to  refund  the  purchase  money  to 
Weil  as  unquestionably  a  joint  promise.  The  contract  is 
apparently  joint,  from  start  to  finish.  The  complaint  alleges 
that  Jacobs  and  Murphey  jointly  owned  the  $12,500  worth 
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of  stock  in  the  Jacobs  Electric  Company  when  the  contract 
was  made.  The  agreement  to  sell  that  stock  to  Weil  is 
joint  in  terms.  The  payments  were  evidently  expected  to 
be  made  to  either,  as  there  is  no  provision  for  separate  pay- 
ments. The  agreement  to  advance  to  the  corporation  the 
amounts  paid  by  Weil  for  the  stock  is  joint.  The  agree- 
ment to  deliver  the  shares  in  the  second  corporation  is  joint. 
In  fact,  no  separate  interest,  as  between  Murphey  and 
Jacobs,  is  disclosed  anywhere;  and,  in  the  absence  of  any- 
thing showing  severalty  of  interest,  the  promise  to  refund 
should  be  construed  as  a  joint  promise.  New  Raven  dk  N. 
Co.  v.  Hayden,  119  Mass.  361.  The  contract  being  joint, 
and  the  evidence  showing  without  dispute  that  one  of  the 
joint  contractors,  Jacobs,  authorized  Weil  to  pay  his  par- 
chase  money  by  advancing  it  directly  to  the  corporation, 
there  can  be  no  question  as  to  the  liability  of  the  surviving 
joint  promisor,  on  the  happening  of  the  contingency  which 
requires  repayment  of  such  purchase  money.  Nor  was  re- 
scission or  return  of  the  stock  necessary  to  entitle  Weil  to 
enforce  the  contract,  because  the  contract  does  not  require 
it,  nor  can  it  be  reasonably  construed  to  require  it.  It 
seems  to  have  been  considered  (as  the  fact  apparently  is) 
that  if  the  patents  applied  for  were  not  allowed  in  substance 
the  stock  would  be  valueless. 

It  is  argued  that  the  judgment  is  defective  because  it  does 
not  specifically  dispose  of  the  issues  raised  by  the  first  and 
second  counterclaims.  The  verdict,  which  is  recited  in  the 
judgment,  disposes  of  every  counterclaim;  there  has  been 
no  withdrawal  of  any  of  the  counterclaims;  and  the  judg- 
ment in  favor  of  defendant  upon  the  third  counterclaim 
alone  we  regard,  under  these  circumstances,  as  a  complete 
bar  to  any  future  recovery  upon  the  first  or  second  counter- 
claim,   if  argon  v.  C.,  M.  d&  St.  P.  Ji.  Co.  83  Wis.  348. 

By  the  Court. —  Judgment  affirmed. 

Marshall,  J.,  took  no  part. 
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Highways:  Dedication:  Plat:  Acceptance:  Revocation:  Right  of  pur-      Suutoin11 
chatter  of  lot  to  have  streets  kept  open:  Cul  de  sac:  Nuisance:  Equity.  517  j^  gQgn 

1.  The  owDer  of  land  in  a  city  made  a  plat  thereof,  on  which  was  des- 
ignated a  street  named  W.  Place,  connecting  at  its  western  end  with 
a  public  street,  but  terminating  at  its  eastern  end  on  the  land  of 
such  owner  and  not  connecting  with  any  other  street  The  city 
expressly  refused  to  accept  such  plat,  but  the  owner  graded  W.  . 
Place  and  sold  lots  fronting  thereon.  Afterwards,  however,  he 
and  his  grantees  of  the  land  abutting  on  the  eastern  third  of  W. 
Place  treated  such  portion  as  private  property,  and  were  com- 
pelled by  the  city  to  pay  assessments  upon  it  as  such  for  the  open- 
ing and  improvement  of  another  street  Such  eastern  portion  of 
W.  Place  was  never  used  by  the  public  as  a  highway,  and  had 
been  fenced  off  from  the  western  portion  before  the  plaintiff  ac- 
quired title  (by  mesne  conveyances)  to  a  lot  fronting  on  the  latter. 
Held,  that  such  eastern  portion  of  W.  Place  never  became  a  pub- 
lic street,  and  that  plaintiff  had  no  right  to  remove  said  fence  or 
to  have  it  abated  as  a  nuisance.  Winslow  and  Marshall,  JJ., 
dissent    ~ 

3l  Special  or  peculiar  damage,  differing  not  merely  in  degree  but  in 
kind  from  that  which  is  deemed  common  to  all,  must  have  been 
suffered  in  order  to  give  a  private  party  a  right  of  action  to  abate 
a  public  nuisance. 

*&  Equity  cannot  be  successfully  invoked  merely  to  inflict  injury  or 
damage  on  the  defendant  without  securing  any  substantial  right 
or  benefit  to  the  plaintiff. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Frank  M.  Fish,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Howard  <b  Malr 
lory ^  and  oral  argument  by  Samuel  Howwrd.  They  argued, 
among  other  things,  that  in  order  to  create  a  dedication  at 
common  law  there  must  be  an  intention  to  dedicate  on  tbe 
part  of  the  owner  and  actual  acceptance  or  user  by  the  pub- 
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lie  for  such  a  length  of  time  that  the  public  accommodation 
and  private  right  would  be  materially  affected  by  a  denial 
or  interruption  of  the  enjoyment.  2  Dillon,  Man.  Corp^ 
§  628  et  seq.;.  Gardiner  v.  Tisdale,  2  Wis.  153;  Connehan  v~ 
Ford 9  9  id.  240;  Tupper  v.  Huson,  46  id.  646;  Trerice  v. 
Barteau,  54  id.  99;  Fastland  v.  Fogo,  66  id.  135;  Stats  exrd. 
Light  foot  v.  McCahe,  74  id.  481 ;  Cunningham  v.  Hendricks,. 
89  id.  632;  Benson  v.  St.  Paul,  M.  &  M.  B.  Co.  64  N.  W. 
Rep.  393;  Holdane  v.  Cold  Spring,  21  N.  Y.  474;  Niagara 
Falls  S.  B.  Co.  v.  Bachman,  66  id.  261.  If  Tan  Yalken- 
burgh  in  the  first  place  intended  to  dedicate  this  east  100 
feet  for  a  public  street,  he  revoked  his  intention  before  there 
was  any  acceptance  whatever  by  the  public,  and  deeded  the 
premises  to  Nunnemacher,  and  through  him  and  his  grant- 
ees Brumder  obtained  his  title.  Holdane  v.  Cold  Spring, 
21  K  T.  474;  Schmitt  v.  San  Francisco,  100  Cal.  302;  Chi- 
cago v.  Drexd,  141  111.  89 ;  Field  v.  Manchester,  32  Mich. 
279;  White  v.  Smith,  37  id.  291;  Cass  Co.  v.  Banks,  44  id. 
467;  Buskirk  v.  Strickland,  47  id.  389.  The  sale  by  Van 
Valken  burgh  of  lots  on  both  sides  of  the  east  100  feet  and 
of  the  west  200  feet  with  reference  to  a  plat  which  he  made 
showing  a  street  300  feet  long,  and  the  description  of  the 
property  in  the  deeds  with  reference  to  "Washington 
Place,"  did  not  act  as  a  dedication  in  pais  of  the  whole  300 
feet.  Rogue  v.  AUbina,  20  Oreg.  182.  The  defendant  in  this, 
action  now  owns  all  the  property  on  both  sides  of  the  east 
100  feet,  besides  the  three-foot  strip  on  the  east  end  of  the 
same  and  the  east  100  feet  itself,  and  whatever  right  of  way 
there  was  in  this  east  100  feet  has  ceased  to  exist  by  reason  of 
the  merger  of  the  dominant  and  servient  estate  in  him. 
Pearce  v.  McClenaghan,  5  Rich.  Law,  179.  The  plat  which 
Yan  Valkenburgh  made  was  never  recorded,  and  Washington 
Place  could  not  become  a  public  street  until  it  was  properly 
accepted.  It  was  a  mere  private  easement.  It  could  only 
become  a  street  by  an  acceptance  of  a  plat  thereof  by  the 
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city  of  Milwaukee.  Fischer  v.  Laack,  76  Wis.  313;  Niagara 
Falls  S.  B.  Co.  v.  Bachman,  66  K  T.  261;  Oliver  v.  Pit- 
man, 98  Mass.  46;  Regan  v.  Boston  0.  L.  Co.  137  id.  37; 
Dorman  v.  Bates  Mfg.  Co.  82  Me.  438;  Holdcme  v.  Cold 
Spring,  21  N.  Y.  479.  The  plaintiffs  cannot  maintain  this, 
action  unless  they  can  show  some  special  injury  peculiar  to 
themselves.  Carpenter  v.  Mann,  17  Wis.  155 ;  Williams  v. 
Smith,  22  id.  597;  Greene  v.  Nunnemacher,  36  id.  50;  Lar- 
son v.  Furlong,  50  id.  687;  Clark  v.  C.  &N.  W.  R.  Co.  70 
id.  593;  JanesviUe  v.  Carpenter,  77  id.  288;  Zettel  v.  West 
Bend,  79  id.  316;  Kuehn  v.  Milwaukee,  83  id.  583;  Wood, 
Nuisances  (2d  ed.),  810. 

For  the  respondents  there  was  a  brief  by  Miller,  Noyesy 
Miller  <6  Wahl,  ajid  oral  argument  by  Geo.  H.  Waftl. 

Cassoday,  C.  J.  Grand  avenue  runs  east  and  west  in  Mil- 
waukee. The  next  street  north  of  it  is  Wells  street,  which 
is  parallel  with  Grand  avenue  and  486  feet  from  it.  Wash- 
ington avenue  (now  Twenty-Seventh  street)  runs  north  and 
south,  and  crosses  those  two  streets  at  right  angles.  In  1883- 
Van  Valkenburgh  became  the  owner  of  all  the  land  between 
Wells  street  and  Grand  avenue,  from  Washington  avenue 
east  for  a  distance  of  a  little  more  than  385  feet.  The  land 
was  then  open  and  unplatted.  Thereupon  Van  Valkenburgh 
platted  the  same  with  lots  fronting  on  Grand  avenue,  Wash- 
ington avenue  and  Wells  street.  There  was  also  designated 
upon  the  plat  a  street  or  roadway  forty-six  feet  wide,  and  run- 
ning east  from  the  east  line  of  Washington  avenue  300  feet, 
and  named  thereon  "  Washington  Place."  The  north  line 
of  "Washington  Place,"  so  called,  was  and  is  210  feet  south 
of  the  south  line  of  Wells  street,  and  the  south  line  of 
"  Washington  Place  "  was  and  is  230  feet  north  of  the  north 
line  of  Grand  avenue,  and  several  lots  fronted  on  "  Washing- 
ton Place"  from  either  side  of  it;  but  that  plat  did  not  men- 
tion nor  refer  to  Twenty-Sixth  street,  which  was  not  then  in 
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existence  and  was  not  established  nor  laid  out  until  several 
years  afterwards.  Van  Valkenburgh  thereupon  submitted 
such  plat  to  the  common  council  of  the  city  for  acceptance, 
but  they  declined  to  accept  the  same,  and  notified  him  to 
that  effect.  Nevertheless,  he  graded  and  graveled  the  street, 
and  put  in  gutters  and  wooden  curbing  and  plank  side- 
walks, and  sold  lots  fronting  thereon.  April  12, 1894,  the 
plaintiff  Mrs.  Mahler  acquired  title  to  one  of  the  lots  front- 
ing thereon  through  several  mesne  conveyances,  the  first 
being  a  deed  from  Van  Valkenburgh  to  Murray,  June  21, 
1884,  each  and  all  of  which  deeds  described  the  land  as  com- 
mencing at  a  point  on  the  north  line  of  "  Washington  Place," 
130  feet  east  of  the  east  line  of  Washington  avenue;  thence 
east,  along  said  north  line  of  "  Washington  Place,"  40  feet, 
to  a  point;  thence  north  105  feet,  to  a  point;  thence  west 
40  feet,  to  a  point;  thence  south  105  feet,  to  place  of  begin- 
ning. November  18, 1889,  the  city  resolved  to  open  Twenty- 
Sixth  street,  and  for  that  purpose  Van  Valkenburgh  con- 
veyed that  portion  thereof  east  of  the  defendant's  premises, 
hereinafter  described,  to  the  city  July  12, 1892. 

Some  time  prior  to  the  acts  complained  of,  the  defendant 
acquired  title,  derived  from  Van  Valkenburgh  in  1884  and 
1886,  through  several  mesne  conveyances,  to  two  lots,  each 
fronting  on  the  east  100  feet  of  "  Washington  Place,"  and 
each  running  back  therefrom  105  feet,  and  also  acquired 
title,  derived  from  Van  Valkenburgh  May  23, 1887,  through 
several  mesne  conveyances,  to  the  east  one-third  of  "  Wash- 
ington Place,"  —  being  that  portion  of  "  Washington  Place" 
between  the  two  lots  he  acquired  as  above  mentioned,  and  also 
a  strip  three  feet  wide  and  256  feet  long  between  said  lots 
and  "  Washington  Place "  on  the  west,  and  Twenty-Sixth 
street  on  the  east.  The  plaintiffs  concede  that,  before  they 
obtained  their  lot  in  question,  there  was  a  wire  fence  entirely 
across  "  Washington  Place,"  200  feet  east  of  Washington 
avenue,  and  parallel  with  that  avenue,  being  thirty  feet  east 
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of  the  east  line  of  the  plaintiffs'  lot;  that,  after  they  ac- 
quired such  title  as  indicated,  they  tore  down  that  wire 
fence;  that  some  time  afterwards  the  defendant  caused  a 
second  fence  to  be  built  on  the  same  line  where  the  wire 
fence  had  stood,  and  which  last  fence  was  constructed  of 
heavy  plank,  cedar  posts,  and  clapboards,  which  last  fence 
the  plaintiffs  cut  down  and  removed ;  that  two  weeks  after- 
wards the  defendant  rebuilt  the  same  upon  the  same  line 
and  of  similar  materials;  that  thereupon,  and  on  Novem- 
ber 5, 1894,  the  plaintiffs  commenced  this  action  in  equity 
to  abate  and  remove  said  fence  as  a  nuisance,  and  to  enjoin 
and  restrain  the  defendant  from  constructing  and  maintain- 
ing such  fence. 

The  defendant  answered  by  way  of  admissions,  denials, 
and  counter  allegations  to  some  of  the  facts  as  stated  and 
others  to  be  stated.  At  the  close  of  the  trial,  the  court 
found,  in  effect,  some  of  the  facts  stated,  and  also,  in  effect, 
that  "Washington  Place,"  and  the  whole  thereof,  was  a 
public  road  or  highway,  and  that  such  fence  was  a  nuisance 
therein,  and  ordered  judgment  abating  the  same  and  per- 
petually enjoining  the  defendant  from  constructing  or  main- 
taining such  fence.  From  the  judgment  entered  thereon 
accordingly  the  defendant  brings  this  appeal. 

1.  The  finding  of  the  trial  court  to  the  effect  that  that 
portion  of  "  Washington  Place  "  east  of  the  fence  mentioned 
had  been  a  public  road  or  highway  ever  since  1883,  is  con- 
trary to  the  undisputed  evidence.  As  indicated,  the  city,  in 
1888,  expressly  refused  to  accept  the  plat  with  u  Washing- 
ton Place"  designated  thereon  as  a  street.  There  is  no 
claim  or  pretense  that  "  Washington  Place,"  so  designated 
on  that  plat,  extended  east  to  any  street  or  roadway,  public 
or  private.  On  the  contrary,  it  is  undisputed  that  its  east 
end,  as  designated  on  that  plat,  terminated  on  lands  then 
owned  wholly  by  Yan  Valkenburgh,  and  that  his  land  ex- 
tended still  further  east  for  a  distance  of  more  than  eighty- 
Vou  08— 81 
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five  feet.  So  it  is  undisputed  that,  for  nearly  seven  years 
prior  to  the  time  when  the  plaintiffs  obtained  their  lot,  Van 
Valkenburgh  and  his  grantees  of  the  land  abutting  upon 
that  portion  of  "  Washington  Place  "  east  of  the  line  where 
the  fence  is  so  located,  by  conveyances  and  otherwise,  treated 
that  portion  of  "  Washington  Place "  as  private  property, 
to  which  neither  the  public  nor  any  other  parties  or  persons 
had  any  right,  title,  or  interest;  and  the  city  not  only  re- 
fused to  accept  the  same  as  a  public  road  or  street,  as  men- 
tioned, but  compelled  the  owners  thereof  to  pay  assessments 
thereon  as  private  property  for  opening,  grading,  and  im- 
proving Twenty-Sixth  street;  and  there  is  no  evidence  that 
that  portion  of  "  Washington  Place  "  east  of  the  line  of  that 
fence  was  used  by  the  public  during  any  portion  of  such  seven 
years  as  a  road  or  street,  public  or  private.  The  law  is  well 
settled  that,  to  constitute  a  public  street  or  highway  by  dedi- 
cation, there  must  not  only  be  an  absolute  dedication, —  a  set- 
ting apart  and  a  surrender  to  the  public  use  of  the  land  by  the 
proprietors, —  but  there  must  be  an  acceptance  and  a  formal 
opening  thereof  by  the  proper  authorities,  or  a  user  which 
is  equivalent  to  such  acceptance  and  opening.  Eoldane  v. 
Cold  Spring,  21  N.  Y.  474;  Fonda  v.  Borst,  2  Keyes,  48; 
Niagara  Falls  S.  B.  Co.  v.  Bachmcm,  66  K  Y.  261;  People 
v.  UnderhiU,  144  K  Y.  324;  Connehan  v.  Ford,  9  Wis.  240; 
Hanson  v.  Taylor,  23  Wis.  547;  Eastland  v.  Fogo,  66  Wis. 
133.  Obviously,  there  was  no  such  acceptance  or  user;  and 
hence  it  was  competent  for  the  proprietors  and  abutting 
owners  to  revoke  the  same,  and  they  did  revoke  the  same. 
Holdane  v.  Cold  Spring,  21  N.  Y.  474.  We  must  hold  that 
the  portion  of  "  Washington  Place  "  upon  which  such  fence 
wafc  located  never  became  a  public  road  or  street,  nor  did 
any  portion  thereof  east  of  the  line  where  that  fence  was 
located  become  such  public  road  or  street. 

2.  As  to  the  portion  of  "  Washington  Place"  west  of  the 
line  of  that  fence,  it  may  be  otherwise.    It  appears  that  in 
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1891  and  1892  Van  Valkenburgh  obtained  certain  adjudica- 
tions to  the  effect  that  certain  tax  certificates  on  that  por- 
tion of  "  Washington  Place "  west  of  the  fence  were  void, 
for  the  reason  that  the  same  was  a  public  road  or  street  and 
hence  exempt  from  taxation.  Since  that  portion  of  "  Wash- 
ington Place  "  opened  directly  upon  the  public  avenue  at  its 
west  end,  it  may  be  that,  under  the  authorities,  it  was  not 
precluded  from  being  a  publio  street  or  road  by  the  mere 
fact  that  it  was  and  is  a  cul  de  sac.  MoU  v.  Benckler,  30  Wis. 
584;  Sohatz  v.  Pfeil,  56  Wis.  429;  Moore  v.  Roberts,  64  Wis. 
538 ;  People  ex  rel.  Witticvms  v.  Kingmcm,  24  N.  T.  559 ;  El- 
liott, Roads  &  S.  1,  and  cases  there  cited.  Assuming  that 
that  portion  of  "  Washington  Place  "  west  of  the  fence  is  a 
public  road  or  street,  yet  that  would  not  make  the  fence  a 
public  nuisance;  and,  even  if  it  were,  still  that  would  not 
give  the  plaintiffs,  as  private  citizens,  a  right  of  action  to 
abate  the  same,  for  it  is  well  settled  that,  to  entitle  a  private 
party  to  maintain  an  action  to  abate  a  public  nuisance,  it 
must  appear  that  he  has  suffered  some  special  or  peculiar 
damage,  differing  not  merely  in  degree  but  in  kind  from 
that  which  is  deemed  common  to  alL  Zettel  v.  West  Bend, 
79  Wis.  316;  Hay  v.  Weber,  79  Wis.  591 ;  Evans  v.  C.>  St.  P., 
M.  dk  0.  B.  Co.  86  Wis.  603.  Such  being  the  law,  it  is  ob- 
vious that  the  right  of  the  plaintiffs  to  maintain  this  private 
action  is  no  greater  nor  less  by  reason  of  "Washington 
Place"  in  front  of  their  lot  being  regarded  as  a  publio  road 
or  street,  or  merely  as  a  private  road  or  street.  In  other 
words,  the  only  ground  upon  which  the  plaintiffs  can  expect 
to  maintain  this  action,  if  at  all,  is  that,  as  owners  of  the  lot 
mentioned,  the  fence  is  as  to  them  a  private  nuisance. 

3.  It  must  be  admitted  that  the  only  rights  the  plaintiffs 
have  in  or  upon  "  Washington  Place,"  differing  in  kind  from 
the  rights  of  the  publio,  they  acquired  under  and  by  virtue 
of  the  deed  of  the  lot  whioh  they  received  April  12, 1894. 
That  deed,  like  the  deed  from  Yan  Yalkenburgh  to  Murray 
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of  the  same  lot,  ten  years  before,  and  all  intervening  deeds, 
described  the  lot  by  metes  and  bounds,  and  located  the  south 
line  of  the  lot  as  running  along  and  upon  the  north  line  of 
"Washington  Place;"  and  yet,  by  reason  of  Van  Valken- 
burgh's  plat,  recognized  in  the  deeds,  it  may  be,  and  for  the 
purposes  of  this  case  we  assume,  what  is  most  favorable  to 
the  plaintiffs,  that,  under  the  adjudications  of  this  court, 
their  lot  extends  to  the  center  of  "  Washington  Place."  Pet- 
tibone  v.  Hamilton,  40  Wis.  402;  Norcross  v.  Griffiths,  65 
Wis.  599.  Such  rights  of  the  plaintiffs,  having  been  acquired 
by  the  deed,  are  necessarily  measured  by  the  language  of 
the  deed.  Goddard,  Easem.  (Bennett's  ed.),  314;  Comstock 
v.  Van  Deusen,  5  Pick.  163 ;  Miller  v.  Washburn,  117  Mass. 
371 ;  Fischer  v.  Laack,  76  Wis.  313.  Since  the  deed  recog- 
nizes the  plat,  it  must  be  construed  with  reference  to  the 
plat.     Ibid. 

In  the  case  at  bar  there  was  no  covenant  or  agreement  in 
any  of  such  deeds,  or  at  all,  that  "  Washington  Place "  or 
any  part  of  it  should  remain  open  for  the  use  or  benefit  of 
such  grantee,  or  at  all;  and  our  statute,  unlike  the  law 
in  some  states,  expressly  declares  that  "  no  covenant  shall 
be  implied  in  any  conveyance  of  real  estate,  whether  such 
conveyance  contain  special  covenants  or  not."  Sec.  2204, 
R.  S. ;  Ferguson  v.  Mason,  60  Wis.  383.  The  rights  of  the 
plaintiffs  are  based  upon  the  grant  with  reference  to  such 
plat,  and  nothing  more.  "  When  an  incorporeal  right  of 
such  a  nature  is  created  by  grant,"  says  a  learned  author, 
"  the  question  whether  it  is  or  is  not  appurtenant  to  land 
depends  upon  the  nature  of  the  right  and  the  intention  of 
the  parties  creating  it.  In  order  to  make  such  a  right  ap- 
purtenant to  land,  the  right  must  be  in  its  nature  an  appro- 
priate and  necessary  adjunct  of  the  land  conveyed,  having 
in  view  the  purposes  forvwhich  the  land  is  convey  ed ;  and 
the  conveyance  must  show  the  parties  intended  the  right  to 
be  made  appurtenant  to  the  land  conveyed."  Washb.  Easem. 
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(4th  ed.),  8,  9.  "Nothing  will  pass  as  an  easement  to  a 
dominant  estate,  although  it  may  have  been  used  with  it, 
unless  a  right  thus  to  use  it  has  become  consummate,  and 
thereby  made  appurtenant  to  the  granted  premises,  or  is  ex- 
pressly mentioned  in  the  deed  conveying  the  same  as  an 
easement  intended  to  be  conveyed  thereby."  Id.  41.  An- 
other learned  author  is  equally  explicit:  "A  right  of  way 
appurtenant  to  a  dominant  tenement  can  be  used  only  for 
the  purpose  of  passing  to  or  from  that  tenement.  It  cannot 
be  used  even  by  the  dominant  owner  for  any  purpose  un- 
connected with  the  enjoyment  of  the  dominant  tenement; 
neither  can  it  be  assigned  by  him  to  a  stranger,  and  so  be 
made  a  right  in  gross;  nor  can  he  license  a  stranger  to  use 
the  way  when  he  is  not  coming  to  or  from  the  dominant 
tenement."  Goddard,  Easem.  321;  Ackroyd  v.  Smith,  70 
Eng.  C.  L.  164;  Thorpe  v.  BrumfiU,  8  Ch.  App.  650.  A 
right  not  connected  with  the  enjoyment  or  use  of  a  parcel 
of  land  granted  cannot  be  annexed  as  an  incident  to  that 
land,  so  as  to  become  appurtenant  to  it.  Linthioum  v.  Ray, 
9  Wall.  241.  "A  thing  is  appurtenant  to  something  else," 
said  Field,  J.,  "  only  when  it  stands  in  the  relation  of  an 
incident  to  a  principal,  and  is  neoessarily  connected  with  the 
use  and  enjoyment  of  the  latter."  Humphreys  v.  McKissoch, 
140  U.  S.  313,  314. 

Upon  the  principles  stated,  the  plaintiffs,  under  and  by 
virtue  of  their  deed  of  the  lot  mentioned,  and  as  incident  to 
the  grant,  acquired  the  right  to  use  "Washington  Place" 
so  far  as  the  same  was  appurtenant  to  their  lot,  and  to  freely 
pass  over  the  same  to 'and  from  their  lot  and  the  public 
avenue  on  the  west;  and  this  right  included  the  right  of  all 
persons  having  occasion  to  go  to  or  from  the  premises  of 
the  plaintiffs.  This  is  equally  true  of  those  owning  lots 
abutting  upon  "Washington  Place"  east  of  the  plaintiffs3 
lot,  as  well  as  such  abutting  owners  south  and  west  of  their 
lot.    But,  as  indicated,  such  rights  of  the  plaintiffs  did  not, 
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under  the  facts  and  circumstances  stated,  give  them  any 
right  to  remove  the  fence  mentioned,  nor  to  break  into  the 
defendant's  premises  on  land  not  appurtenant  to  their  lot. 
Had  "  Washington  Place,"  as  originally  platted,  connected 
with  any  public  street  or  roadway  on  the  east,  a  different 
question  would  have  been  presented.  The  views  expressed 
are  abundantly  supported  by  authority  as  well  as  reason. 
Badeau  v.  Mead,  14  Barb.  328;  Cox  v.  James,  59  Barb.  144, 
157;  S.  C,  affirmed,  45  N.  Y.  557;  Sp&ir  v.  New  Utrecht,  121 
K  Y.  429;  People  v.  UnderhiU,  144  N.  Y.  316;  Langmaid 
v.  Higgins,  129  Mass.  353;  Pearson  v.  Allen,  151  Mass.  79. 

4.  Besides,  the  case  is  not  one  calling  for  equitable  inter- 
ference. Equity  should  not  be  successfully  invoked  merely 
to  inflict  injury  or  damage  to  the  defendant,  without  secur- 
ing any  substantial  right  or  benefit  to  the  plaintiff.  Attor- 
ney General  v.  Nichol,  16  Ves.  338 ;  Mississippi  <&  M.  B. 
Co.  v.  Ward,  2  Black,  485. 

By  t/ie  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  dismiss 
the  complaint. 

Winslow,  J.  There  are  a  few  well-established  legal  prin- 
ciples which  seem  to  me  to  call  for  affirmance  of  this  judg- 
ment. These  principles  I  shall  briefly  state:  (1)  It  is  now 
well  settled  that  a  cul  de  sac  may  be  a  highway.  Elliott, 
Roads  &  S.  1,  and  authorities  cited ;  Bartlett  v.  Bangor,  67 
Me.  460;  Sehate  v.  Pfeil,  56  Wis.  429.  (2)  When  a  land- 
owner surveys  and  plats  land  and  sells  lots  with  reference  to 
such  plat  (as  here),  there  results  an  immediate  and  irrevoca- 
ble dedication  of  the  streets  marked  on  the  plat,  which  is 
binding  on  both  vendor  and  vendee.  2  Dillon,  Mun.  Corp. 
(3d  ed.),  §  640,  and  authorities  cited  in  note  2;  Donohoo  v. 
Murray,  62  Wis.  100,  citing  and  approving  Bartlett  v.  Ban- 
gor, supra.  (3)  The  purchaser's  right  extends  to  have  all  the 
streets  remain  open  which  were  marked  on  the  plat,  and  he 
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may  enforce  such  right.  2  Dillon,  Mun.  Corp,  supra;  Elli- 
ott, Roads  &  S.  112,  and  cases  cited  in  note.  (4)  This  right 
is  based  upon  the  principle  of  estoppel,  and  not  upon  the 
doctrine  of  grant  or  covenant.  The  grantor  is  estopped 
from  denying  the  existence  of  the  indicated  ways,  because 
it  is  presumed  that  the  indicated  ways  add  value  to  the  lots, 
and  that  the  purchaser  paid  such  added  value.  Elliott,  Eoads 
&  S.  113.  (5)  This  right  extends  equally  to  a  way  which  is 
a  cul  de  sac.  The  purchaser  has  the  right  to  have  the  entire 
cul  de  *a<?kept  open,  and  not  merely  that  part  which  is  neces- 
sary for  his  use  in  reaching  some  other  highway.  Thomas 
v.  Poole,  7  Gray,  83;  Jiodgers  v.  Parker ,  9  Gray,  445;  Fox 
v.  Union  S.  Refinery,  109  Mass.  292.  (6)  The  enjoyment  of 
such  a  right  will  be  protected  by  injunction.  2  Story,  Eq. 
Jur.  (12th  ed.),  §§  926,  927.  Believing  these  propositions  to 
be  unassailable,  I  cannot  agree  with  the  conclusion  reached 
on  this  case. 

Marshall,  J.     I  concur  in  the  foregoing  dissenting  opin- 
ion by  Mr.  Justice  Winslow. 
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North  western  Iron  Company,  Respondent,  vs.  Land  &  1  n?      239J 
River  Improvement  Company  and  another,  imp.,  Re- 
spondents, Lehigh  Coal  &  Iron  Company  and  others, 
Appellants. 

February  1  —  March  10, 1896. 

Jurisdiction:  Priority:  Equitable  levy:  Receivership  of  insolvent  cor- 
poration: Receiver  de  facta 

1.  In  an  action  for  sequestration  of  the  property  of  an  insolvent  cor- 
poration and  the  appointment  of  a  receiver,  a  sufficient  complaint 
was  filed  and  served,  and  an  order  was  made  by  the  court  and 
served  on  defendants,  requiring  them  to  show  cause  why  a  re- 
ceiver should  not  be  appointed,  and  forbidding  interference  witli 
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the  property  of  the  corporation  pending  the  motion.  Held,  that 
this  was  an  equitable  levy,  which  subjected  the  property  com- 
pletely and  exclusively  to  the  jurisdiction  and  control  of  that 
court,  although  there  was  no  manual  seizure  by  its  officers;  and 
the  subsequent  appointment  of  a  receiver  of  the  property  by  an- 
other court  of  co-ordinate  jurisdiction  was  unauthorized  and  irregu- 
lar and  should  have  been  vacated  by  it  upon  a  proper  showing. 
2.  Such  appointment  by  the  second  court  was  not,  however,  void;  and 
the  receiver  so  appointed,  having  taken  possession  of  the  prop- 
erty, should  be  deemed  a  receiver  de  facto,  and  his  lawful  acts 
and  contracts  in  respect  thereto  should  be  recognized  as  binding 
in  the  further  administration  of  the  assets,  and  he  should  receive 
just  compensation  for  his  services. 

Appeals  from  orders  of  the  superior  court  of  Milwaukee 
county :  J.  0.  Ludwig,  Judge.     Reversed. 

The  West  Superior  Iron  &  Steel  Company  is  a  Minnesota 
corporation,  which  owned  and  operated  a  large  plant  for  the 
manufacture  of  iron  and  steel,  and  a  large  amount  of  real 
and  personal  estate,  in  Douglas  county  in  this  state.  In 
March  of  the  year  1894  it  owed  a  large  amount  of  debts 
and  was  insolvent.  Creditors  were  pressing,  and  its  prop- 
erty was  being  levied  on  and  taken  by  attachments.  The 
Lehigh  Coal  <&  Iron  Company  was  one  of  its  creditors,  hav- 
ing two  judgments  for  large  amounts,  upon  which  executions 
issued  to  Douglas  county  had  been  returned  wholly  unsatis- 
fied. On  March  28, 1894,  the  Lehigh  Coal  &  Iron  Company 
commenced  an  action,  in  the  superior  court  of  Douglas 
county,  in  the  nature  of  a  creditors'  action,  on  behalf  of  itself 
and  all  other  creditors  of  the  West  Superior  Iron  &  Steel  Com- 
pany, against  the  West  Superior  Iron  &  Steel  Company,  the 
Land  <k  Rwer  Improvement  Company ',  James  E.  McGrath, 
as  sheriff  of  Douglas  county,  the  Central  Trust  Company, 
and  Robert  Kelly ',  creditors  of  the  West  Superior  Iron  & 
Steel  Company,  and  others,  stockholders  in  that  corporation, 
asking  for  a  sequestration  of  the  property  of  the  debtor  cor- 
poration and  the  appointment  of  a  receiver.  On  the  29th 
day  of  March,  1894,  the  superior  court  of  Douglas  county 
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made  an  order  requiring  the  said  defendants  to  show  cause 
before  that  court,  on  the  23d  day  of  April,  1894,  in  effect, 
why  the  said  property  should  not  be  sequestrated  and  a  re- 
ceiver thereof  appointed,  and  that  in  the  meantime  the  de- 
fendants entirely  refrain  from  all  manner  of  interference 
with  the  property  of  the  debtor  corporation.  This  order 
was  served  upon  all  the  principal  defendants,  prior  to  April  1, 
1894.  On  April  18, 1894,  the  defendants  the  West  Superior 
Iron  &  Steel  Company,  the  Land  cfe  River  Improvement 
Company,  and  some  others,  appeared  and  demurred  to  the 
complaint  therein. 

On  April  19,  1894,  the  Northwestern  Iron  Company  com- 
menced an  action,  in  the  superior  court  of  Milwaukee  county, 
against  the  "West  Superior  Iron  &  Steel  Company,  the  Land 
A  River  Improvement  Company,  and  James  E.  McGrath. 
These  defendants  were  also  defendants  in  the  earlier  action, 
which  was  pending  in  the  superior  court  of  Douglas  county. 
On  the  same  day  of  the  service  of  the  summons  and  complaint 
in  this  later  action,  the  defendant  the  West  Superior  Iron 
&  Steel  Company  served  its  unverified  answer,  thus  waiving 
delay ;  and  the  superior  court  of  Milwaukee  county  there- 
upon, on  the  same  day,  made  an  order  by  which  it  declared 
the  West  Superior  Iron  &  Steel  Company  to  be  insolvent, 
and  appointed  Robert  Kelly  receiver  of  all  its  effects,  both 
real  and  personal,  and  enjoined  the  Lehigh  Coal  <&  Iron 
Company  and  all  other  creditors  of  the  insolvent  corpora- 
tion from  taking  any  further  proceedings  or  bringing  any 
actions  against  it.  Kelly  took  immediate  possession  of  the 
assets.  The  appellants  had  no  notice  of  these  proceedings  or 
order  until  long  afterwards. 

The  proceedings  in  the  Milwaukee  superior  court  were 
afterwards  so  amended  as  to  make  the  appellants  the  Lehigh 
Coal  dk  Iron  Company  and  S.  T.  JVbrveU,  another  creditor  of 
the  insolvent  corporation,  defendants  therein,  and  the  com- 
plaint was  so  amended  as  to  be  in  the  nature  of  a  creditors'  bill 
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in  behalf  of  the  Northwestern  Iron  Company  and  all  other 
creditors  of  the  West  Superior  Iron  &  Steel  Company.  The 
appellants  answered  in  that  action,  setting  up,  among  other 
things,  the  pendency  of  the  action  in  the  superior  court  of 
Douglas  county,  and  the  order  made  therein  enjoining  inter- 
ference with  the  property  of  the  debtor,  and  asking  that 
the  action  be  dismissed,  and  the  receiver  discharged,  and 
the  property  held  subject  to  the  jurisdiction  of  the  superior 
court  of  Douglas  county,  all  of  which  was  refused.  On 
June  20,  1895,  the  complaint  in  this  action  in  the  superior 
court  of  Milwaukee  county  was  held  by  this  court  not  to 
state  a  cause  of  action.    90  Wis.  570. 

The  motion  pending  in  the  superior  court  of  Douglas 
county,  on  the  order  to  show  cause,  returnable  April  23, 
1894,  had  been  submitted  and  held  for  decision  until  this 
time.  The  superior  court,  then,  on  June  21,  1895,  made  an 
order  by  which  it  appointed  Thomas  G.  Alvord  receiver  of 
the  property  of  the  West  Superior  Iron  &  Steel  Company. 
Alvord  qualified  by  filing  an  approved  bond,  and  at  once 
took  possession  of  the  plant  and  property  of  the  Iron  & 
Steel  Company,  in  the  absence  of  Robert  Kelly,  and  without 
resistance  by  the  parties  in  charge.  On  the  same  day  he 
served  upon  Kelly  a  copy  of  his  appointment  and  bond,  and 
notified  him  that  he  had  taken  possession  of  the  property. 

On  June  22, 1895,  two  orders  to  show  cause  why  the  order 
which  appointed  Robert  Kelly  receiver  and  enjoined  the 
creditors  from  further  proceedings  should  not  be  vacated, 
issued  by  the  superior  court  of  Milwaukee  county,  one  on 
the  motion  of  the  Lehigh  Coal  &  Iron  Company  and  one  on 
the  motion  of  S.  T  Norvdl,  returnable  July  1, 1895,  were 
served.  At  the  same  time  an  order  to  show  cause  why 
Thomas  G.  Alvord  should  not  be  punished  for  contempt  of 
the  court,  by  his  interference  with  the  possession  of  the  re- 
ceiver Rcfoert  Kelly,  made  by  the  same  court,  and  returnable 
on  the  same  date,  was  served.    July  1, 1895,  the  court  over- 
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ruled,  in  both  oases,  the  motions  of  the  Lehigh  Coal  &  Iron 
Company  and  of  S.  T.  Norvell  to  vacate  the  order  by  which 
Robert  Kelly  had  been  appointed  receiver.  On  their  motions, 
the  Illinois  Steel  Company  was  permitted  to  intervene,  to 
show  that  it  had  made  certain  important  contracts  with  Mr. 
KeUy ',  as  receiver,  which  were  not  then  completely  executed, 
and  to  urge  that  the  complete  execution  of  these  contracts 
be  not  disturbed  by  the  vacation  of  the  receivership.  In  the 
motion  to  punish  Alvord  for  contempt,  an  order  was  made 
which  adjudged  Alvord  to  be  in  contempt  and  directed  a 
writ  of  assistance  to  be  issued  to  restore  Mr.  KeUy  to  pos- 
session of  the  plant  and  property.  From  each  of  these  three 
orders  an  appeal  is  taken. 

For  the  appellants  there  was  a  brief  by  Boss,  Dwyer  <£ 
Banitch,  attorneys,  and  Winkler,  Flanders,  Smith,  Bottum 
&  Vilas,  of  counsel,  and  oral  argument  by  Louis  Hanitch, 
F.  A.  Ross,  and  J.  O.  Flanders.  They  argued,  among  other 
things,  that  the  order  to  show  cause  issued  by  the  superior 
court  of  Douglas  county  and  its  restraining  order  were  in 
effect  an  equitable  levy  upon  the  property,  and  placed  the 
property  in  the  control  of  that  court.  Bragg  v.  Gaynor,  85 
Wis.  468;  Heidritten  v.  Elizabeth  Oil  Cloth  Co.  112  U.  S. 
294;  Belmont  IT.  Co.  v.  Columbia  I  &  S.  Co.  46  Fed.  Kep. 
336;  Tomlinson  &  W.  Mfg.  Co.  v.  Shatto,  34  id.  380.  The 
injunctional  order  contained  in  the  order  to  show  cause  was 
a  judicial  process  from  the  superior  court  of  Douglas  county. 
Beach,  Injunctions,  §  1.  The  order  appointing  the  receiver 
by  the  Milwaukee  court  and  directing  the  persons  in  control 
of  the  property  to  deliver  the  same  to  the  receiver,  was  in 
effect  a  vacation  and  dissolution  of  the  restraining  order  of 
the  superior  court  of  Douglas  county.  It  restrained  the 
proceedings  in  a  court  of  co-ordinate  jurisdiction.  This  was 
inadmissible.  Platto  v.  Deuster,  22  Wis.  484;  Endter  v.  Len- 
non,  46  id.  300.  The  order  appointing  the  receiver  by  the 
superior  court  of  Milwaukee  county  was  therefore  without 
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jurisdiction  and  a  nullity.  Orient  Ins.  Co.  v.  Sloem,  70  Wis. 
611;  Wood  v.  Lake,  13  id.  85;  Stein  v.  Benedict,  83  id.  610. 
And  it  is  immaterial  whether  the  Milwaukee  court  attempted 
to  do  this  direotly  or  indirectly.  Peck  v.  Jenness,  7  How.  612. 
For  the  respondents  Northwestern  Iron  Co.  and  Robert 
Kelly,  receiver,  there  was  a  brief  by  John  F.  Harper;  for 
the  respondent  Land  db  River  Improvement  Co.  there  was  a 
brief  by  Miller,  Noyes,  Miller  &  Wahl;  for  the  respondent 
Illinois  Steel  Co.  there  was  a  brief  by  Van  Dyke  <&  Van 
Dyke  <b  Carter;  and  the  cause  was  argued  orally  by  Mr. 
Harper,  Mr.  Oeo.  P.  Miller,  and  Mr.  John  C.  Spooner. 
They  oontended,  inter  alia,  that  the  appellants  Lehigh  Coal 
<8s  Iron  Co.  and  S.  T.  Norvell  acquiesced,  for  a  period  of 
nearly  a  year  after  they  beoame  parties  to  the  action,  in  the 
maintenance  of  the  receivership,  and  allowed  rights  of  other 
creditors  to  accrue  thereby ;  they  themselves  traded  with 
the  receiver  as  suoh,  and  recognized  his  capacity  to  deal 
with  the  receivership  property.  Under  these  circumstances 
they  are  estopped  from  denying  the  jurisdiction  of  the  court 
to  appoint  the  receiver.  Brown  v.  Lake  Superior  I.  Co.  134 
U.  S.  530;  Tyler  v.  Savage,  143  id.  79,  97;  Hotline  v.  Brier- 
field  C.<&  I.  Co.  150  id.  375,  380;  Bigelow,  Estoppel  (5th 
ed.),  673;  LitOejohn  v.  Turner,  73  Wis.  113;  Boynton  F.  Co. 
v.  Sorensen,  80  id.  594.  The  respondent  Kelly  was  appointed 
receiver  more  than  a  year  before  the  appellant  Alvord  was 
appointed.  The  time  of  appointment  of  receiver  and  not 
of  the  institution  of  suit  is  the  test  of  priority  between  re- 
ceiverships on  creditors'  bills.  Day  v.  Buckingham,  87  Wis. 
217,  221;  5  Thomp.  Corp.  §  6855;  Wilmer  v.  A.  i&  R.  A. 
L.  R.  Co.  2  Woods,  409,  427;  East  Tenn.,  V  &  G.  R.  Co.  v. 
A.  <&  F.  R.  Co.  49  Fed.  Kep.  608;  Merchants'  <&  P.  Nat. 
Bcmk  v.  Maxonio  Hall,  63  Ga.  549, 

Newman,  J.    The  rule  whioh  governs  these  appeals  is 
stated  as  follows:  "The  settled  rule  of  law,  in  all  cases  of 
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conflict  of  jurisdiction,  is  that  the  court  which  first  takes 
cognizance  of  the  controversy  is  entitled  to  retain  jurisdic- 
tion to  the  end  of  the  litigation,  and,  as  incidental  to  that 
jurisdiction,  to  take  possession  of  and  to  control  the  res,  the 
subject  matter  of  the  dispute,  to  the  exclusion  of  all  inter- 
ference from  other  courts  of  co-ordinate  jurisdiction.  And 
the  proper  application  of  this  rule  does  not  require  that  the 
court  which  first  takes  jurisdiction  of  the  case  shall  also 
first  take,  by  its  officers,  possession  of  the  thing  in  contro- 
versy, if  tangible  and  susceptible  of  seizure.  For  such  a 
rule  would  lead  to  unseemly  haste  on  the  part  of  officers 
to  get*  the  manual  possession  of  the  property,  and,  while  the 
court  first  appealed  to  was  investigating  the  rights  of  the 
respective  parties,  another  court,  acting  with  more  haste, 
might,  by  a  seizure  of  the  property,  make  the  first  suit 
wholly  unavailing."  Union  Trust  Co.  v.  R.>  R.  L  <&  St  Z. 
R.  Co.  6  Biss.  197;  Oaylord  v.  F.  Fl,  M.  dk  C  R.  Co.  6  Biss. 
286;  1  Abb.  TL  S.  Prac.  §  44;  12  Am.  &  Eng.  Ency.  of  Law, 
292,  and  cases  cited  in  notes. 

It  cannot  well  be  questioned  that  the  proceedings  in  the 
superior  court  of  Douglas  county  amounted  to  an  assump- 
tion of  jurisdiction  of  the  controversy  and  of  the  parties.  A 
sufficient  complaint  was  filed  and  served.  The  order  to 
show  cause  why  a  receiver  should  not  be  appointed,  and 
forbidding  interference  with  the  assets  of  the  insolvent  cor- 
poration pending  the  motion,  was  a  distinct  assertion  of 
jurisdiction  of  both  the  parties  and  the  subject  of  the  liti- 
gation. Neither  the  validity  nor  the  regularity  of  any  of 
those  proceedings  is  questioned.  The  mere  bringing  of  the 
suit  subjected  the  property  of  the  insolvent  to  the  jurisdic- 
tion of  the  court,  without  manual  seizure  by  its  officers, 
and,  at  least  with  the  order  restraining  interference  with 
the  assets,  was  an  equitable  levy,  which  subjected  the  prop- 
erty completely  and  exclusively  to  the  control  of  that  court. 
Bragg  v.  Gaynor,  85  Wis.  468.    On  April  18, 1894,  the  prin- 
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cipal  defendant  and  others  of  the  defendants  appeared  in 
the  action  and  joined  an  issue  of  law  therein,  thus  submit- 
ting themselves  and  the  controversy  completely  to  the  juris- 
diction of  that  court.  Yet,  as  soon  as  the  next  day  there- 
after, on  April  19, 1894,  the  principal  defendant  appeared 
voluntarily  in  the  superior  court  of  Milwaukee  county,  in 
an  action  begun  that  day,  and  filed  its  answer,  by  which,  in 
effect,  it  confessed  judgment;  and  on  the  same  day  the  su- 
perior court  of  Milwaukee  county,  by  its  order,  declared  the 
principal  defendant  insolvent,  and  appointed  a  receiver  of 
its  assets,  who  at  once  qualified  and  took  possession.  All 
this  transpired  before  the  return  day  of  the  order  to  show 
cause,  which  was  pending  in  the  superior  court  of  Douglas 
county,  and  while  its  restraining  order  was  in  force.  It  was 
done  with  the  knowledge  of  at  least  the  principal  defend- 
ant, and  with  its  active  co-operation.  Apparently,  it  was 
by  collusion  between  the  plaintiff  and  the  principal  defend- 
ant, and  perhaps  other  defendants.  It  was  consummated 
with  marked  and  unusual  haste.  It  was  evidently  in  pur- 
suance of  a  scheme  to  defeat  and  supplant  the  jurisdiction 
of  the  superior  court  of  Douglas  county.  If  such  a  scheme 
could  succeed,  it  would  subvert  the  rule,  both  in  its  spirit 
and  purpose.  But  it  cannot  succeed.  The  jurisdiction  of 
the  superior  court  of  Douglas  county  was  exclusive  of  all 
•interference  by  other  courts.  When  this  situation  of  the 
litigation  became  known  to  the  superior  court  of  Milwaukee 
county,  it  should  have  declined  further  to  intermeddle.  It 
should  have  withdrawn  from  further  control  of  the  contro- 
versy in  favor  of  the  superior,  because  earlier,  jurisdiction 
of  the  superior  court  of  Douglas  county.  It  should  have 
vacated  its  order  whereby  it  had  appointed  a  receiver  of  the 
assets  of  the  principal  defendant.  •  It  should  not  have  held 
the  receiver  appointed  by  the  superior  court  of  Douglas 
county  to  be  in  contempt  for  attempting  to  exercise  the 
functions  of  his  office. 
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In  connection  with  the  application  of  this  rule  governing 
cases  of  conflicting  jurisdiction,  the  term  "jurisdiction"  is 
not  used  in  its  absolute  sense.  It  is  a  rule  of  comity  and  dis- 
cretion. It  does  not  operate  so  radically  as  to  render  the 
orders  and  proceedings  of  the  superior  court  of  Milwaukee 
county  necessarily  mere  nullities.  Its  jurisdiction  would 
have  been  perfect  and  unquestioned,  but  that  it  was  antici- 
pated and  prevented  by  an  earlier  jurisdiction.  It  had  juris- 
diction, in  a  general  sense,  both  of  the  parties  and  subject 
matter.  Its  orders  are  irregular,  because  in  the  circumstances 
unauthorized, —  not  void.  The  receiver  should  be  deemed  a 
receiver  de  facto  at  least.  His  lawful  acts  and  contracts  are 
to  be  recognized  as  binding  in  the  further  administration  of 
the  assets,  and  he  should  receive  just  compensation  for  his 
services.  The  further  administration  of  the  assets,  and  all 
accounting  by  the  receiver,  must  be  in  the  superior  court  of 
Douglas  county.  The  delay  of  the  superior  court  of  Douglas 
county  in  making  its  jurisdiction  effective  is  attributed  to  a 
sense  of  reluctance  to  precipitate  an  unseemly  conflict,  rather 
than  to  willingness  to  abandon  its  duty  or  to  waive  its  juris- 
diction. 

By  the  Court. —  The  orders  appealed  from  are  each  re- 
versed, and  the  cause  is  remanded  with  directions  to  revoke 
the  order  by  which  it  appointed  a  receiver  for  the  West  Su- 
perior Iron  &  Steel  Company. 

Pinnby,  J.,  took  no  part 
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The  State  ex  rel.  The  Attorney  General  vs.  The  Janes- 
ville Water  Company  and  others. 

February  18— March  10, 1896. 

Corporations:  Quo  warranto:  Forfeiture  of  franchises:  Leave  to  bring 
action:  Discretion:  Parties:  Waiver  or  estoppel  by  delay. 

1.  The  granting  or  refusing  of  leave  to  bring  an  action  under  sec.  3241, 

R.  S.,  to  annul  the  franchises  of  a  corporation  rests  in  the  sound 
discretion  of  this  court,  and  the  facts  and  circumstances  of  each 
particular  case,  and  even  the  motives  in  instituting  the  proceed- 
ing, may  properly  be  considered. 

2.  Upon  an  application  for  leave  to  bring  such  an  action,  allegations 

upon  information  and  belief  which  are  so  overcome  by  positive 
affidavits  and  proofs  in  opposition  thereto  as  to  establish  the  facts 
involved  against  the  petitioner  beyond  dispute  should  not  be  con- 
sidered. 

3.  Leave  to  bring  such  an  action  will  not  be  granted  unless  there  is  a 

clear,  wilful  misuse,  abuse,  or  nonuse  of  the  franchises  sought  to 
be  forfeited,  or  a  violation  of  law,  whereby  the  corporation  fails 
to  fulfill  the  design  and  purpose  of  its  organization. 

4.  The  corporation  is  the  only  proper  defendant  in  such  a  proceeding. 

5.  The  state  may  waive  its  right  or  be  estopped  to  bring  such  an  ac- 

tion by  delay  in  instituting  the  proceeding,  especially  where  the 
corporation  has  been  not  merely  allowed  but  compelled,  by  those 
chiefly  interested  and  the  real  moving  parties,  to  proceed  at  great 
expense  under  the  franchises  sought  to  be  annulled,  for  a  con- 
siderable period  of  time,  while  the  facts  relied  upon  as  ground  for 
the  forfeiture  have  been  all  well  known. 
G.  Thus,  in  this  case,  the  doctrine  of  estoppel  by  laches  is  held  to  apply 
to  proceedings  to  annul  the  franchises  of  a  water  company  be- 
cause of  violations  of  law  in  overbonding  and  in  issuing  corporate 
stock  without  full  payment  therefor,  alleged  to  have  happened 
about  the  time  the  corporation  was  organized,  more  than  eight 
years  before  the  application  was  made  for  leave  to  bring  the  ac- 
tion; and  delay  in  making  such  application  is  held,  also,  to  have 
been  a  waiver  of  the  right  to  bring  an  action  to  annul  such  fran- 
chises because  of  violations  of  a  city  ordinance  giving  the  city  an 
option  to  purchase  the  waterworks,  by  failure  to  keep  accurate 
accounts  of  the  cost  of  construction,  operating  expenses,  and  earn- 
ings,—  it  appearing  that,  after  the  facts  were  known  to  the  city, 
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it  required  the  corporation  to  make  large  and  expensive  improve- 
ments in  the  plant;  that  such  violations  of  the  ordinance  took 
place,  if  at  all,  before  any  of  the  present  stockholders  of  the  cor- 
poration were  interested  in  it;  and  that  the  present  stockholders 
have,  at  considerable  expense,  endeavored  in  good  faith  to  supply 
all  the  information  required. 

Application  for  leave  to  bring  an  action  to  annul  the 
franchises  of  the  Janesville  Water  Company.    Denied. 

The  facts  are  stated  in  the  opinion. 

M.  G.  Jeffris,  John  Winans,  and  the  Attorney  General,  for 
the  application.     [No  brief  on  file.] 

For  the  respondent  Janesville  Water  Company,  there  was 
a  brief  by  Edward  M.  Hyzer  and  Wm.  G.  Wheeler,  of  coun- 
sel, and  oral  argument  by  Mr.  Hyzer,  Mr.  William  Buyer, 
and  Mr.  Wheeler.  To  the  point  that  the  forfeiture,  if  any, 
had  been  waived,  they  cited  Atfy  Gen.  v.  P.  <&  B.  7i.  Co. 
6  Ired.  Law,  456;  Lire  Equity  G.  L.  Co.  10  N".  T.  Supp.  801; 
People  v.  TJ.  &  D.  B.  Co.  128  K  Y.  240;  People  v.  Man- 
hattan  Co.  9  Wend.  361;  State  v.  Fourth  N.  H.  Turnpike,  15 
N.  H.  162;  5  Am.  L.  Reg.  (N.  S.),  583;  Doe  v.  Meux,  4  Barn. 
<fe  C.  606;  People  v.  Lake  St.  El.  B.  Co.  54  111.  App.  348, 
361 ;  Comm.  v.  N.  T.,  L.  E  &W.C.&  B.  Co.  10  Pa.  Co. 
Ct.  Eep.  129;  Milfard  <&  C.  T.  Co.  v.  Brush,  10  Ohio,  111; 
State  v.  Bank  of  Charleston,  39  Am.  Dec.  135;  Foster  v. 
Joliet,  27  Fed.  Rep.  899;  U.  S.  v.  Metropolitan  B.  Co.  21 
Wash.  L.  Rep.  787. 

Marshall,  J.  This  is  an  application  by  the  Attorney 
General  for  leave  to  file  an  information  in  the  nature  of  a 
quo  warranto  against  the  JanesviUe  Water  Company  and 
others  to  forfeit  the  corporate  franchise  of  such  company 
and  other  franchises  owned  by  it.  The  petition  states, 
in  substance,  that  the  company  was  incorporated  July  16, 
1887,  for  the  sole  purpose  of  constructing,  acquiring,  and 
operating  a  system  of  waterworks  in  the  city  of  Janes- 
Voi*  92— 92 
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ville,  and  has  ever  since  existed  as  such  corporation ;  that 
during  the  year  1887  said  city,  pursuant  to  ch.  164,  Laws 
of  1887,  by  ordinance,  upon  terms  and  conditions  therein 
specified,  granted  to  the  firm  of  Turner,  Clarke  &  Raw- 
son  a  franchise  to  establish  a  system  of  waterworks  to 
furnish  said  city  with  fire  protection  and  to  supply  whole- 
some water  to  the  inhabitants  thereof  for  public  and  do- 
mestic use ;  that  such  ordinance  was  duly  accepted  by  said 
firm ;  that  they  thereafter  conveyed  their  rights  under  the 
same  to  said  water  company ;  that  such  company  thereafter 
contracted  with  a  construction  company,  composed  of  stock- 
holders and  officers  of  the  water  company,  for  the  building 
of  such  waterworks;  that  the  water  plant  was  duly  con- 
structed, satisfactory  to  the  city,  and  accepted  by  it  on  or 
before  August  6, 1888,  and  that  the  water  company  has  since 
operated  the  same. 

The  grounds  upon  which  it  is  claimed  the  corporate  and 
other  franchises  should  be  forfeited  are  mainly  as  follows: 
(1)  Violations  of  the  conditions  of  the  ordinance  upon  which 
the  franchise  was  granted,  in  that  the  said  water  company  has 
failed  to  furnish  wholesome  water  as  therein  provided,  has- 
refused  to  sell  water  to  the  inhabitants  of  the  city  at  meter 
rates,  has  neglected  to  comply  with  the  ordinance  in  respect 
to  furnishing  fire  protection,  and  has  neglected  to  furnish 
water  wholly  from  artesian  wells.  (2)  Violations  of  law  in 
respect  to  the  organization  and  business  management  of  the 
corporation,  in  that  it  has  issued  bonds  in  excess  of  the 
cost  of  constructing  the  waterworks,  and  has  issued  stock 
without  the  same  having  been  fully  paid  in  money  or  its 
equivalent.  (3)  Violations  of  the  ordinance  in  respect  to 
keeping  accurate  books  of  account  of  the  cost  of  construct- 
ing the  works  and  operating  the  same,  in  that  it  was  pro- 
vided by  such  ordinance  that  the  city  should  have  the  right 
to  acquire  the  works  by  purchase  at  the  end  of  seven  years 
from  their  acceptance  by  the  city,  at  a  sum  sufficient  to  re- 
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turn  to  the  owners  the  full  cost  thereof  and  seven  per  cent, 
annual  interest  thereon,  the  same  to  be  ascertained  from 
the  books  of  such  owners,  together  with  a  sworn  statement 
of  the  cost  of  construction,  with  expenses  and  earnings,  and 
that  the  grantees  of  the  franchise,  their  successors  and  as- 
signs, should  keep  accurate  books  showing  such  cost,  ex- 
penses, and  earnings,  and  that  a  fraudulent  failure  so  to  do 
should  vacate  and  annul  the  franchise  and  all  privileges 
granted  under  it ;  that  the  city  gave  due  notice  of  its  elec- 
tion to  purchase  the  works  under  such  reserved  right,  and 
required  the  sworn  statement  to  which  it  was  entitled;  that, 
in  response  thereto,  a  fraudulent  and  false  statement  was 
rendered;  that  it  was  not  taken  from  books  of  account  ac- 
curately kept,  as  provided  in  the  ordinance,  and  was  known 
by  theJ  officers  of  the  corporation  who  made  it  to  be  false 
and  fraudulent ;  that  there  has  been  a  total  neglect  to  keep 
books  of  account  as  required  by  the  ordinance ;  and  that 
such  neglect  has  been  with  fraudulent  purpose  to  annul 
practically  that  part  of  the  ordinance  giving  the  city  the 
right  to  acquire  the  works  by  purchase. 

It  is  plain  from  an  examination  of  the  petition  that  the 
ground  of  complaint  chiefly  relied  upon  is  the  one  mentioned 
in  subdivision  3.  The  allegations  are  chiefly  on  information 
and  belief.  All  are  denied,  and  those  in  regard  to  viola- 
tions of  the  ordinance  in  respect  to  the  operation  of  the 
works  are  met  by  proofs  to  the  contrary  of  the  most  posi- 
tive and  satisfactory  character.  And  it  is  made  to  appear 
that  substantially  all  the  facts,  particularly  in  regard  to  the 
matters  referred  to  in  subdivision  3,  were  fully  known  and 
taken  official  notice  of  by  the  city  as  early  as  November, 
1894,  at  which  time  an  action  was  brought  in  the  circuit 
court  to  determine  the  cost  of  the  water  plant  and  to  forfeit 
its  franchises,  which  action  is  still  pending;  that  since  the 
commencement  of  such  action  the  city  has  recognized  the 
existence  of  such  franchises  and  the  water  company's  obli- 
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gations  in  the  premises  by  requiring  it  to  make  large  and 
•expensive  extensions  to  the  water  mains  and  put  in  addi- 
tional hydrants,  necessitating  other  improvements,  including 
an  additional  artesian  well.  And  it  appears  that  the  alleged 
violations  of  the  ordinance  in  respect  to  keeping  accounts  of 
the  cost  of  construction  are  all  denied;  and  that  they  took 
place,  if  at  all,  before  any  of  the  present  stockholders  of  the 
corporation  were  interested  in  the  company;  and  that  they 
have,  at  considerable  expense,  endeavored  in  good  faith  to 
supply  all  the  information  in  that  regard  required;  and  that 
in  any  event  the  city  could  not,  at  the  present  time,  incur 
the  indebtedness  requisite  to  purchase  the  works  without  ex- 
ceeding its  constitutional  limit. 

The  foregoing  contains,  substantially,  a  correct  statement 
of  the  case  upon  which  we  are  to  determine  the  question  of 
whether  the  sovereign  power  of  the  state  ought  to  interfere 
to  forfeit  the  franchises  of  the  alleged  offending  corporation 
and  to  wind  up  its  affairs. 

The  granting  or  refusing  this  application  rests  in  the 
sound  discretion  of  the  court.  The  legislature,  in  providing 
that  an  action  may  be  brought  under  sec.  3241,  R.  S.,  only 
by  leave  of  this  court  upon  cause  shown,  obviously  did  so 
for  a  purpose.  The  law  requires  that  the  power  thus  in- 
trusted to  the  court  shall  be  exercised  and  leave  granted 
or  denied  as  the  public  interest  appears  to  demand,  upon  due 
consideration  of  the  facts  of  each  particular  case.  To  merely 
examine  the  petition  and  grant  it  if,  taking  all  the  allega- 
tions thereof,  whether  upon  information  and  belief  or  other- 
wise, into  consideration  as  true,  it  prima  fade  states  a  cause 
of  action  or  facts  that  might  support  a  judgment,  would  be 
a  failure  to  exercise  that  sound  judicial  discretion  which  the 
law  contemplates,  amounting  to  an  abuse  of  judicial  duty. 
"While  oourts  differ  on  this  question,  the  weight  of  authority 
is  in  favor  of  the  rule  that  the  facts  and  circumstances  of 
each  particular  case,  and  even  the  motives  for  instituting 
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the  proceedings,  may  be  considered.  Attorney  General  v. 
Sheffield  G.  C.  Co.  3  De  Gex,  M.  &  G.  304;  Attorney  General 
v.  Cambridge  C.  G.  Go.  4  Ch.  App.  71.  And  especially  in 
case  of  a  solvent,  active  corporation,  carrying  out,  at  the 
time  of  the  application,  the  purposes  and  designs  of  its  cre- 
ation, performing  duties  of  a  quasi  public  character,  having 
to  do  with  the  daily  necessities  of  a  large  number  of  people, 
and  where  large  sums  of  money  have  been  invested,  and  se- 
curities therefor  are  held  by  innocent  parties  whose  security 
depends  upon  a  continuance  of  the  corporation,  unless  there 
is  a  clear,  wilful  misuse,  abuse,  or  nonuse  of  the  franchises 
sought  to  be  forfeited,  or  violation  of  law,  something  that 
strikes  at  the  very  groundwork  of  the  contract  between 
the  corporation  and  the  sovereign  power;  something  that 
amounts  to  a  plain,  wilful  abuse  of  power  or  violation  of 
law,  within  the  meaning  of  the  statute  on  the  subject, 
whereby  the  corporation  fails  to  fulfill  the  very  design  and 
purpose  of  its  organization, —  leave  will  not  be  granted  by 
the  court  to  resort  to  the  extraordinary  remedy  for  a  for- 
feiture of  its  franchises.  State  ex  rel.  v.  Farmers'*  College.  32 
Ohio  St.  487;  Attorney  General  v.  K  &  K.  R.  Co.  55  Mich. 
15;  State  ex  rel.  Pros.  AtCy  v.  Commercial  Bank,  10  Ohio, 
535.  Leave  will  not  be  granted  if  to  forfeit  the  franchises, 
under  the  circumstances,  will  be  inequitable  or  will  not  have 
the  effect  of  remedying  the  grievances  complained  of,  or  if 
the  proceeding  is  not  in  good  faith.  The  counter  affidavits 
used  on  the  application  should  be  considered,  and  material 
allegations  on  information  and  belief  which  are  so  overcome 
by  positive  affidavits  and  proofs  in  opposition  thereto  as  to 
establish  the  fact  involved  against  the  petitioner  beyond 
dispute  should  not  be  considered.  Thompson,  Corp.  §  6786. 
The  rule  which  generally  prevails  in  this  regard  is  well 
stated  in  State  ex  rel.  Pros.  AtCy  v.  Commercial  Bank,  10 
Ohio,  535,  as  follows:  "The  courts  proceed  with  extreme 
caution  in  proceedings  having  for  their  object  the  forfeiture 
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of  corporate  franchises,  and  such  forfeitures  are  not  to  be 
allowed  except  under  express  limitations  of  the  charter,  or 
for  plain  abuse  of  power,  by  which  the  corporation  fails  to 
fulfill  the  design  and  purpose  of  its  organization;"  also,  in 
effect,  that  the  extreme  remedy  of  forfeiture  will  not  be 
allowed  where  there  are  other  remedies  adequate  to  redress 
the  grievances  complained  of;  that  the  remedy  of  forfeiture 
is  the  last  resort,  certainly  not  allowed  where  compensation 
in  damages  will  substantially  remedy  the  violation.  High, 
Extr.  Leg.  Kem.  §  649. 

Without  proceeding  further  to  discuss  the  principles  of 
law  involved  and  the  practice  in  such  cases,  we  are  war- 
ranted in  saying  that  the  allegations  of  the  petition  pre- 
sented, in  respect  to  violations  of  the  franchises  in  matters 
pertaining  to  the  operation  of  the  works  and  the  water  serv- 
ice, are  so  overcome  by  the  affidavits  and  other  proofs  that 
the  case  in  that  respect  fails  to  show  any  warrant  for  the 
institution  of  proceedings  to  forfeit  the  franchises  of  the  cor- 
poration. 

In  regard  to  violations  of  law  alleged  in  respect  to  over- 
bonding  and  issuing  corporate  stock  without  payment  in 
money  or  its  equivalent,  which  happened  at  or  about  the 
time  of  the  organization  of  the  corporation,  upward  of  eight 
years  ago,  it  is  not  perceived  how,  under  the  facts  of  this 
case,  the  public  have  a  sufficient  interest  or  are  sufficiently 
prejudiced  in  the  matter  that,  after  the  lapse  of  such  a  pe- 
riod of  time,  the  state  should  interfere  to  forfeit  the  corpo- 
rate franchises.  While  such  forfeiture  might  have  the  effect 
to  punish  the  corporation  itself,  to  the  great  and  irreparable 
damage  of  the  present  stockholders  and  the  holders  of  the 
bonds,  it  is  not  perceived  how  it  would  have  any  other  ef- 
fect; and  we  think,  on  the  whole,  the  doctrine  of  estoppel 
by  laches,  hereafter  referred  to,  should  apply. 

We  suggest  in  this  connection,  on  a  subject  of  practice, 
that  the  water  company  is  the  only  proper  defendant  here; 
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that  this  proceeding  is  not  in  the  nature  of  a  bill  in  equity, 
where  all  persons  may  be  made  defendants  who  have  or 
cltfvm  an  interest  in  the  controversy  adverse  to  the  plaintiff, 
or  are  necessary  to  a  complete  determination  or  settlement 
of  the  question  involved.  It  is  a  proceeding  under  the  stat- 
ute solely  against  the  alleged  offending  corporation,  and  it, 
only,  should  have  been  named  as  defendant. 

As  to  the  neglect  to  keep  accurate  books  of  account  of 
the  cost  of  construction  and  operating  expenses  and  the 
•earnings,  whereby  it  is  alleged  that  the  city  is  prejudiced 
in  respect  to  exercising  its  option  to  acquire  the  works  by 
purchase,  it  is  bj'  no  means  clear  that  a  failure  to  observe 
conditions  inserted  in  the  ordinance  to  aid  the  city  in  deter- 
mining the  cost  of  the  works  in  the  event  of  a  desire  to  pur- 
chase constitutes  a  ground  for  forfeiture  at  the  suit  of  the 
state;  but  the  view  we  take  of  the  matter  renders  it  unnec- 
essary to  decide  that  question.  It  is  claimed  on  the  part  of 
the  defendant  company  that,  in  any  event,  the  right  of  the 
state  to  "forfeit  its  franchises  has  been  waived.  On  the  con- 
trary, it  is  claimed  on  the  part  of  the  petitioners  that  the 
state  cannot  be  held  to  have  waived  such  right  by  any  laches 
shown  or  any  act  on  the  part  of  the  city.  That  the  forfeits 
ure  of  the  franchises  of  the  corporation  may  be  waived  by 
the  state  is  not  seriously  denied.  Attorney  General  v.  P.  & 
P.  P.  Co.  6  Ired.  Law,  456 ;  People  v.  U.  &  D.  P.  Co.  128  N.  Y. 
240;  People  v.  Manhattan  Co.  9  Wend.  361;  State  v.  Fourth 
N.  H.  Turnpike,  15  N.  H.  162;  5  Am.  Law  Reg.  (N.  S.),  583; 
Comvx.  v.  N.  I",  L.  K  &W.  C.  &  P.  Co.  10  Pa.  Co.  Ct.  R. 
129;  and  Foster  v.  Joliet,  27  Fed.  Rep.  899,—  are  among  the 
authorities  on  the  subject  brought  to  our  attention  in  the 
briefs  of  counsel,  to  which  many  more  might  be  added.  But 
it  is  contended  that  the  state,  only,  can  waive  the  forfeiture; 
that  acts  on  the  part  of  the  city  of  Janesville  do  not  affect 
the  matter.  It  is  true  that  a  waiver  by  the  city  is  not  bind- 
ing upon  the  state.    Nevertheless  it  would  be  going  too  far 
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to  say  that  acts  which  would  estop  the  city  cannot  be  taken 
notice  of  and  given  effect  to  on  this  application.  The  state 
may  waive  the  right  to  bring  an  action  on  behalf  of  the  pub- 
lic by  mere  delay  in  moving  to  institute  proceedings  while 
the  corporation,  in  carrying  out  in  good  faith  the  purposes 
of  the  organization,  expends  large  sums  of  money ;  so  held  in 
Attorney  General  v.  Sheffield  G.  C.  Co.  3  De  Gex,  M.  &  G.  304, 
a  well-considered,  leading  English  case,  where  Lord  Justice 
Turner  uses  the  following  language:  "  That  delay  will  af- 
fect the  attorney  general  as  much  as  a  private  individual  I 
am  not  prepared  to  say ;  but  in  my  opinion  it  is  a  circum- 
stance to  be  considered  in  determining  the  question  whether 
the  court  should  interfere,  although  the  application  be  by 
the  attorney  general  on  behalf  of  the  public."  In  Comm. 
ex  rel.  Atfy  Gen.  v.  B.  &  B.  M.  Twrnpike  Co.  153  Pa.  St. 
47,  the  court  goes  further,  and  holds  that  in  case  of  delay, 
accompanied  by  circumstances  which  would  estop  individu- 
als, the  state  is  equally  estopped.  The  circumstances  there 
were :  A  corporation  had  been  allowed  to  proceed  and  ex- 
pend large  sums  of  money,  when  the  facts  relied  upon  in  the 
application  for  leave  to  bring  the  action  to  forfeit  its  fran- 
chises were  notorious.  Held,  that  the  delay,  under  the  cir- 
cumstances, created  an  estoppel,  so  as  to  effectually  prevent 
the  institution  of  such  proceedings.  The  court,  in  effect, 
said:  If  the  complainant  were  a  private  individual,  the 
court  would  not  hesitate  to  say  that  his  laches  was  a  bar; 
and  the  same  rule  holds  good  notwithstanding  the  applica- 
tion is  by  the  attorney  general  on  behalf  of  the  state.  The 
question  involved  is  not  one  under  the  statute  of  limitations, 
but  one  of  laches,  which  may  be  imputed  to  the  state  as  well 
as  to  an  individual.  While  time  does  not  run  against  the 
state,  time,  together  with  other  elements,  may  make  up  a 
species  of  fraud,  and  estop  even  sovereignty  from  exercis- 
ing its  legal  rights.  To  the  same  effect  are  Wilmott  v.  Bar- 
ter, 15  Ch.  Div.  105;  Attorney  General  v.  Johnson,  2  Wils. 
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Ch.  102;  Attorney  General  v.  D.  &  B.  B.  B.  Co.  27  K  J. 
Eq.  1. 

The  principles  here  maintained  should  be  quite  rigidly  ap- 
plied where,  as  in  this  case,  the  corporation  has  not  merely- 
been  allowed,  but  has  been  compelled,  by  those  chiefly  inter- 
ested and  the  real  moving  parties,  to  proceed  at  great  ex- 
pense, under  the  franchises  sought  to  be  annulled,  for  a  con- 
siderable period  of  time,  while  the  facts  relied  upon  as 
grounds  for  forfeiture  have  been  all  well  known. 

Without  taking  further  time  to  discuss  the  subject,  we 
hold  that  delay  in  moving  for  leave  to  commence  the  action,, 
with  the  other  elements  referred  to,  constitutes,  on  this  ap- 
plication for  the  exercise  of  the  discretionary  power  of  the 
court,  an  effectual  waiver  of  the  harsh  and  extraordinary 
remedy  of  proceedings  under  the  statute  to  forfeit  the  fran- 
chises of  the  company,  and  that  this  application  should  there- 
fore be  denied. 

By  the  Court —  The  application  for  leave  to  bring  an  a<> 
tion  against  the  JanesviUe  Water  Company  to  forfeit  its  fran- 
chises is  denied. 


Hazer,  Administrator,  Respondent,  vs.  Stekioh,  Appellant* 

February  18— March  10, 1896. 

Evidence:  Contracts:  Memorandum  in  account  book:  Witnesses:  Hus- 
band and  wife:  Agency:  Refreshing  recollection:  Admissions: 
Transaction  with  person  since  deceased. 

1.  The  fact  that  a  memorandum  of  a  contract  of  sale  was  written  in 

the  vendee's  ledger  by  his  bookkeeper,  at  his  direction  and  in  the 
presence  of  both  parties,  does  not  render  it  admissible  to  prove 
the  terms  of  the  contract 

2.  The  fact  that  the  vendee's  wife,  as  his  bookkeeper,  wrote  such 

memorandum  in  his  ledger  and  read  it  over  in  the  presence  of  the 
parties,  did  not  render  her  competent  to  testify  to  the  terms  of  the- 
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contract,  where  she  did  not,  as  her  husband's  agent,  take  any  part 
in  making  it 

&  A  witness  who  had  testified  that  he  heard  a  contract  of  sale  made; 
that  the  vendee  dictated  it  to  his  wife,  and  she  wrote  it  down  in  a 
book  at  his  direction,  in  the  presence  of  both  parties,  and  then  read 
it  to  them;  and  that  he  stood  where  he  could  see  it,  though  not 
close  enough  to  read  it, —  should  have  been  allowed  to  identify  the 
writing  in  the  book,  and,  if  he  could  identify  it,  might  use  it  to 
refresh  his  recollection. 

4.  A  memorandum  of  a  contract  so  made  and  read  over  to  the  parties 
without  dissent  is,  if  properly  identified,  substantive  evidence,  as 
an  admission  of  the  parties 

&  In  an  action  for  the  price  of  goods  sold  to  defendant  by  plaintiff's 
intestate  the  defendant*  as  a  witness,  was  asked  if  he  ever  notified 
the  vendor  that  the  (.  o  >ds  were  not  in  accordance  with  the  con- 
tract Held,  that  an  objection  on  the  ground  that  the  question 
called  for  a  personal  transaction  with  a  deceased  person  was 
properly  sustained,  in  the  absence  of  any  suggestion  that  the 
notification  was  by  letter. 

Appeal  from  a  judgment  of  the  county  court  of  Winne- 
bago county:  C.  D.  Cleveland,  Judge.     Reversed. 

The  plaintiff  sued  to  recover  the  balance  of  the  purchase 
price  of  a  quantity  of  limiber  sold  and  delivered  by  his  in- 
testate to  the  defendant  The  defendant  answered,  claiming 
that  he  purchased  the  lumber  at  specified  prices  but  on  the 
agreement  to  pay  for  the  same  in  wagons,  carts,  sleighs, 
etc.,  at  market  prices,  whenever  plaintiff  should  order  them, 
and  that  he  had  been  at  all  times  ready  to  pay  for  the  same 
in  that  way,  but  that  plaintiff  had  never  requested  or  ordered 
such  wagons,  carts,  etc.,  to  be  delivered.  It  was  also  claimed 
by  the  answer  that  a  large  quantity  of  the  lumber  was  of 
poor  quality;  that  a  part  of  that  ordered  had  not  been  de- 
livered; and  a  counterclaim  for  damages  on  account  of  the 
poor  quality  of  the  lumber  was  also  interposed.  The  plaint- 
iff, by  reply,  denied  the  allegations  of  the  counterclaim,  and 
alleged  that  the  lumber  was  sold  after  examination  and  in- 
spection by  the  defendant. 

Upon  the  trial,  the  plaintiff  made  a  prima  facie  case,  and 
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rested ;  whereupon  the  defendant  was  called,  and  testified 
that  he  was  a  manufacturer  of  wagons,  sleighs,  carts,  etc.,  and 
that  in  1892  and  1893  his  wife,  Louisa  Streich,  was  his  book- 
keeper, and  had  entire  charge  of  his  books  and  accounts; 
and  he  produced  a  ledger  which  he  identified  as  a  ledger 
used  by  her  in  1892,  and  a  book  of  original  entry.  Louisa 
Streich  was  then  called,  and  also  identified  the  book,  and 
opened  it  at  page  476,  whereon  was  account  of  Isaac  Brown, 
the  plaintiffs  intestate.  Her  attention  was  then  called  to 
the  following  memorandum,  at  the  head  of  the  page :  "  Isaac 
Brown,  Northport,  Wis.  1892,  Sept.  5.  Agreement  made 
with  Isaac  Brown,  September  5,  1892:  I  am  to  take  his 
white  oak,  2J,  2J,  3,  3£,  and  4  in.  first  and  second  clear  at 
Northport,  at  22.50,  delivered,  in  exchange  for  wagons,  log- 
ging sleighs,  dump  carts,  cutters,  and  so  on.  The  2  in.  com. 
oak  plank  at  11.00  per  M."  And  she  stated  that  she  was 
present  when  it  was  made;  that  it  was  made  at  the  time  of 
its  date;  that  her  husband,  Isaac  Brown,  and  one  Math  wig, 
were  also  present  The  memorandum  was  then  offered  in 
evidence,  and  excluded.  Mrs.  Streich  then  testified  that  she 
made  the  entry  by  direction  of  her  husband,  and  that  she 
read  it  over  in  the  presence  of  Brown,  Mathwig,  and  her 
husband ;  and  she  was  then  asked  to  state  what  the  contract 
was  between  her  husband  and  Mr.  Brown.  An  objection  to 
this  question  was  also  sustained,  on  the  ground  that  she  was 
incompetent  to  testify,  being  the  wife  of  the  defendant. 
John  Mathwig  was  then  called,  and  testified  that  he  saw 
Isaac  Brown,  Gabriel  Streich,  and  Mrs.  Streich  together  on 
the  5th  of  September,  1892,  and  heard  the  conversation  be- 
tween Brown  and  Streich  in  reference  to  the  purchase  of 
lumber;  that  there  was  a  bargain  made  between  Streich  and 
Brown  that  Streich  should  get  lumber  from  Brown;  that  he 
didn't  know  what  the  language  of  the  bargain  was,  but  that 
he  remembered  that  Streich  dictated  the  bargain  to  his  wife, 
and  told  her  to  write  it  down  in  the  book,  in  the  presence 
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of  Mr.  Brown,  and  that  she  did  write  it  down,  and  that  she 
read  it  to  all  the  parties  after  she  wrote  it  down;  that  the 
bargain  was  that  Brown  was  to  furnish  the  lumber,  and 
Streich  was  to  pay  him  with  work  manufactured  in  his  shop; 
that  he  stood  where  he  could  see  Mrs.  Streich  write  down 
the  bargain,  but  that  he  wasn't  close  enough  to  read  it. 
Thereupon  witness  was  asked  to  look  at  the  book  and  see  if 
that  was  the  memorandum  she  made  at  the  time.  A  gen- 
eral objection  to  this  question  was  sustained,  and  the  defend- 
ant excepted. 

At  the  close  of  the  evidence,  a  verdict  was  rendered  for 
the  plaintiff  for  $752.55,  and  from  judgment  thereon  the 
defendant  has  appealed. 

For  the  appellant  there  was  a  brief  by  Hume  dk  OeUerichy 
and  oral  argument  by  John  W.  Hume. 

For  the  respondent  there  was  a  brief  by  Phillips  <&  Sicks, 
and  oral  argument  by  M.  G.  Phillips. 

Winslow,  J.  The  important  question  in  the  case  is  whether 
the  memorandum  of  the  contract  made  by  Mrs.  Streich  was 
admissible  in  evidence.  It  was  first  offered  in  evidence  dur- 
ing the  examination  of- Mrs*  Streich,  and  we  are  clearly  of 
opinion  that  it  was  not  then  admissible.  All  that  had  then 
appeared  in  reference  to  it  was  that  Mrs.  Streich  was  her 
husband's  bookkeeper,  and  that  she  had  written  it  down  in 
the  ledger  at  his  direction,  in  presence  of  the  parties.  It  is 
very  clear  that  it  was  not  admissible  as  a  book  of  account 
under  the  statute,  because  it  is  neither  a  charge  nor  a  credit 
nor  an  entry  that  properly  belongs  to  an  account.  A  mem- 
orandum otherwise  incompetent  cannot  be  made  admissible 
by  being  written  in  a  book  of  account. 

After  this  offer  was  excluded,  Mrs.  Streich  testified  that 
she  read  it  over  in  the  presence  of  the  parties,  and  then  she 
was  asked  if  she  could  tell  what  the  contract  was.  An  ob- 
jection to  this  question  was  sustained,  on  the  ground  that 


Digitized  by  CjOOQIC 


Wis.]  JANUARY  TERM,  1896,  509 

Hazer  vs,  Streich. 

she  was  the  wife  of  the  defendant,  and  incompetent  to  an- 
swer this  question  on  that  account.  This  ruling,  also,  we 
regard  as  correct.  She  was  only  competent  to  testify  as  to 
those  matters  in  which  she  acted  as  the  agent  of  her  hus- 
band. She  had  heard  the  contract  made,  but  she  had  not 
made  it,  nor  taken  any  part  in  making  it.  Had  she  made 
no  memorandum  of  it,  but  simply  listened  to  it,  we  do  not 
suppose  it  would  be  claimed  that  she  could  testify  as  to  its 
terms.  This,  clearly,  would  not  be  testimony  to  any  fact 
or  transaction  within  the  scope  of  her  agency ;  and  we  can- 
not see  how  the  fact  that  she  made  a  memorandum  of  it 
makes  competent  that  which  was  before  incompetent. 

A  different  question  was  presented,  however,  when  the 
entry  was  offered  in  connection  with  the  evidence  of  the 
witness  Mathwig.  This  witness  was  entirely  competent  to 
testify  as  to  anything  that  took  place.  He  testified  that  he 
heard  the  contract  made;  that  Mr.  Streich  dictated  it  to  his 
wife;  and  that  she  wrote  it  down  at  his  direction,  in  pres- 
ence of  both  parties;  that  she  read  it  after  she  wrote  it 
down;  and  that  he  stood  where  he  could  see  it,  though  not 
close  enough  to  read  it.  He  was  then  asked  to  look  at  the 
memorandum,  and  see  if  it  was  the  memorandum  which  she 
made  at  the  time;  and  an  objection  to  this  question  was  sus- 
tained, because  it  was  not  his  memorandum  and  he  did  not 
read  it.  This  was  error.  It  does  not  follow  that,  because 
he  did  not  read  the  memorandum,  he  could  not  identify  it. 
He  could  certainly  use  the  memorandum  to  refresh  his  rec- 
ollection, though  not  made  by  himself,  if  he  could  identify 
it  upon  inspection  and  testify  that  he  recollected  it  as  the 
one  made  at  the  time  of  the  transactions.  Hill  v.  State,  17 
Wis.  675.  We  think,  also,  in  the  present  case,  that,  if  he 
could  so  identify  it,  the  memorandum  would  itself  become 
substantive  evidence.  It  appeared  by  Mathwig's  testimony 
that  it  was  read  over  by  Mrs.  Streich,  in  the  presence  of 
both  parties,  at  the  time,  and  without  dissent,  so  far  as  ap- 
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pears.  By  this  evidence  it  became,  if  properly  identified, 
not  the  mere  memorandum  of  a  witness,  but  an  admission 
of  the  parties,  and  entitled  to  be  introduced  as  such.  It  is 
very  similar  to  the  written  memorandum  introduced  in  evi- 
dence in  the  case  of  Ely  v.  Ely's  Assignee,  5  Pa.  St.  435. 
The  reasoning  in  that  case  seems  quite  satisfactory  and  con- 
clusive on  the  question. 

Another  question  is  raised  as  to  a  ruling  on  testimony,  on 
which  we  think  the  court  was  certainly  right.  The  defend- 
ant, Streichj  was  on  the  stand  as  a  witness,  and  was  asked  if 
he  ever  notified  Mr.  Brown  that  the  lumber  was  not  in  ac- 
cordance with  the  contract.  This  was  objected  to,  on  the 
ground  that  Mr.  Brown  was  deceased,  and  that  the  question 
called  for  a  personal  transaction  with  a  deceased  person. 
This  objection  was  sustained:  practically  on  the  ground,  as 
stated  by  the  court,  that  it  called  for  a  conversation  with 
Mr.  Brown.  It  is  now  said  that  the  notification  may  have 
been  by  letter.  If  such  was  the  method  of  notification,  the 
question  should  h^ve  been  so  framed,  especially  after  the 
ruling  of  the  court,  when  it  became  apparent  that  the  court 
had  interpreted  it  as  calling  for  a  personal  transaction. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Oshkosh  Match  Works,  Respondent,  vs.  Manchester  Firs 
Assurance  Company,  Appellant. 

February  18 —March  10, 1896. 

Insurance  against  fire:  Breach  of  condition  in  policy:  Sale  of  undam- 
aged property :  Waiver:  Agency. 

1.  A  condition  in  a  policy  that  in  case  of  a  fire  the  insured  should 
forthwith  separate  the  damaged  and  undamaged  property,  make 
a  complete  inventory  of  the  same,  and  as  often  as  required  ex- 
hibit to  any  person  designated  by  the  company  all  that  remained 
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of  the  property  insured,  is  held  to  have  been  broken,  so  that  there 
could  be  no  recovery  on  the  policy,  where  the  insured,  after  a  fire, 
at  once  sorted  out  the  undamaged  property,  and  sold  it  and  shipped 
it  away  before  the  arrival  of  the  company's  adjuster. 

2.  A  local  agent  of  an  insurance  company  has  no  power,  after  his  con- 

nection with  the  writing  of  a  policy  has  ceased,  to  waive  condi- 
tions therein. 

3.  An  oral  waiver  of  conditions  in  a  policy,  by  a  local  agent,  after  a 

loss,  is  ineffectual,  where  the  policy  provides  that  there  shall  be  no 
waiver  of  any  of  its  provisions  unless  it  be  written  thereon  or  at- 
tached thereto. 

4.  An  insurance  company  does  not  waive  conditions  in  its  policy  by 

requiring  an  examination  of  the  insured  after  it  has  received  proofs 
of  loss,  where  the  policy  expressly  provides  that  no  waiver  shall 
arise  in  consequence  of  any  requirement,  act,  or  proceeding  on  its. 
part  relating  to  such  an  examination. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county :  N.  S.  Gilson,  Judge.     JReversed. 

Action  on  a  policy  of  fire  insurance  issued  by  the  defend- 
ant to  the  plaintiff,  to  recover  the  value  of  1,247  c^ses  of 
matches,  alleged  to  have  been  totally  destroyed  by  fire,  and 
$135.75  for  injury  caused  by  the  same  fire  to  908  other 
cases  of  matches,  all  insured  by  the  defendant  in  the  amount 
of  $1,500,  except  as  in  the  policy  provided,  which  contained 
the  provisions  of  the  "  standard  fire  insurance  policy,"  so- 
called,  under  the  act  of  1891  (ch.  195).  The  defense  was  that 
the  plaintiff  had  not  fulfilled  and  performed  the  conditions 
of  the  policy  on  its  part;  that  by  the  terms  of  the  policy,  as. 
the  fact  was,  it  was  stipulated  that  if  fire  occurred  the  plaint- 
iff was  to  protect  the  property  from  further  damages,  forth- 
with separate  the  damaged  and  undamaged  personal  prop- 
erty, put  it  in  the  best  possible  order,  and  make  a  complete 
inventory  of  the  same,  stating  the  quantity  and  cost  of  each 
article,  and  the  amount  claimed  thereon,  and,  as  often  as  re- 
quired, should  exhibit  to  any  person  designated  by  the  de- 
fendant all  that  remained  of  the  property  therein  described. 
It  also  contained  the  usual  agreement  for  appraisal  in  case 
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of  disagreement  as  to  the  amount  of  loss,  and  that  the  com- 
pany should  not  be  held  to  have  waived  any  provision  or 
condition  of  the  policy  or  any  forfeiture  thereof  by  any  re- 
quirement, act,  or  proceeding  on  its  part  relating  to  the  ap- 
praisal or  to  any  examination  therein  provided  for;  and  the 
loss  was  not  to  become  payable  until  sixty  days  after  notice, 
ascertainment,  estimate,  and  satisfactory  proof  of  the  loss 
had  been  received,  including  an  award  by  appraisers  when 
an  appraisal  had  been  required;  and  it  was  stipulated  that 
no  officer,  agent,  or  other  representative  of  the  defendant 
should  have  the  power  to  waive  any  provision  or  condition 
of  the  policy,  except  such  as  by  its  terms  might  be  the  subject 
of  an  agreement  indorsed  thereon  or  added  thereto,  and  then 
only  when  written  thereon  or  attached  thereto,  and  no  priv- 
ilege or  permission  affecting  the  insurance  under  the  policy 
should  exist  or  be  claimed  by  the  insured  unless  so  written  or 
attached.  The  defendant  alleged,  and  the  evidence  at  the  trial 
was,  that  immediately  after  the  fire  the  plaintiff  recased  about 
908  cases  of  the  insured  stock  of  matches,  and  shipped  them 
out  of  the  state,  without  the  knowledge  or  consent  of  the 
defendant,  and  that  the  remainder  of  the  stock,  not  actually 
burned,  but  damaged,  and,  as  it  was  claimed  by  the  plaint- 
iff, destroyed,  was  burned  up;  and  the  defendant  claimed 
that  this  was  done  with  intent  to  deceive  the  defendant  and 
prevent  it  from  ascertaining  the  amount  of  the  loss  or  dam- 
age, and  to  prevent  an  appraisal,  and  to  defeat  its  right  to 
take  the  damaged  goods  at  their  appraised  value. 

The  evidence  was  that  the  fire  occurred  October  31, 1893, 
in  the  plaintiffs  warehouse  building,  where  manufactured 
matches  were  stored  for  shipment.  As  soon  as  it  possibly 
could,  it  got  the  matches  not  burned  put  into  the  factory, 
and  what  they  could  not  get  into  the  factory  they  put  into 
the  yard,  and  threw  a  shed  over  them,  and  put  a  crew  at 
work  on  them,  as  the  water  on  the  outside  would  spak  into 
the  cases.    Some  of  the  cases  were  burned  up  entirely,  some 
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of  the  ends  burned  off,  some  not  burned  a  particle,  but  not 
any  that  were  not  wet.  The  fire  department  had  played  on 
them  for  two  hours  with  four  or  five  streams.  The  cases 
were  opened,  as  well  as  the  small  boxes.  If  the  matches 
were  dry,  they  were  repacked  and  put  in  new  cases.  Those 
that  were  wet,  with  the  old  cases  and  wrappers,  were  thrown 
into  a  barrel,  and  removed  and  burned  up  in  the  yard.  In  this 
manner  908  cases  were  saved.  Six  hundred  cases  were  abso- 
lutely destroyed.  The  other  600  or  700  cases,  what  remained 
of  those  not  burned  up,  were  of  no  marketable  value;  still, 
after  they  had  been  dried  out,  they  would  burn  as  well  as 
^ver.  When  matches  have  been  wet,  the  color  runs  down 
the  sticks,  and  they  swell  up,  and  get  out  of  shape,  and  get 
crooked,  and  the  heads  stick  together,  and  the  matches  are 
not  in  this  condition  marketable,  and  therefore  they  were 
burned  up.  The  908  cases  saved  were  shipped  to  Louisville, 
Ky.,  five  or  six  days  after  the  fire.  The  worthless  and 
debris  were  burned  in  the  yard,  because  they  were  danger- 
ous and  would  dry  so  as  to  ignite.  Many  of  the  cases  were 
so  wet  that  they  could  not  be  packed  over,  and  more  dam- 
age was  done  by  water  than  by  fire.  The  wet  and  damaged 
matches  were  considered  valueless,  were  in  the  way  of  the 
company,  and  it  could  not  take  care  of  them,  and  they  en- 
dangered surrounding  property.  Of  these  there  were  about 
1,247  cases.  Fred.  Burgess,  the  plaintiff's  secretary  and 
treasurer,  testified,  under  objection,  that  the  next  day  after 
the  fire,  while  they  were  at  work  hauling  away  and  burn- 
ing the  remains,  he  saw  McNabb,  the  defendant's  local  agent, 
who  had  seen  the  condition  of  things,  and  he  said  to  witness : 
u  Tou  are  doing  all  right.  Go  on  as  you  are  doing.  Save 
all  you  can,  and  burn  up  the  rubbish  if  you  want  to;  no  use 
to  keep  that."  The  defendant's  adjuster  arrived  seven  or 
eight  days  after  the  fire,  and  made  some  examinations,  but 
made  no  objection  to  what  had  tyeen  done;  discussed  the 
.amount  of  the  loss;  and  went  away,  promising  to  return  in 
Vol.  92— 83 
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ten  days.  The  plaintiff  made  the  usual  proof  of  loss,  and 
defendant's  manager  promptly  objected  to  the  claim,  by 
reason  of  the  destruction  of  the  property  damaged,  and  the 
removal,  sale,  and  disposition  of  the  remainder,  and  that  the 
plaintiff  had  thus  put  it  out  of  the  power  of  the  defendant 
to  submit  the  amount  of  the  loss  to  appraisers  and  obtain 
an  award  according  to  the  policy,  and  deprived  it  of  the 
right  to  take  the  damaged  property  at  an  appraised  valua- 
tion. The  plaintiff  asserted,  in  reply,  that  it  got  out  of  the 
pile  of  debris  908  cases  of  matches,  and  the  balance  were 
destroyed  by  fire  and  water,  and  related  the  conversation 
with  the  agent  of  the  company,  insisting  that  it  had  acted 
in  good  faith.  About  three  weeks  thereafter,  its  adjuster 
returned,  and  called  for  and  had  an  examination  of  Burgess, 
the  secretary  and  treasurer,  under  the  policy,  in  respect  to 
the  amount  and  nature  of  the  loss. 

At  the  close  of  the  plaintiff's  evidence,  the  defendant 
moved  for  a  nonsuit,  which  was  denied.  Defendant's  coun- 
sel admitted  that,  if  the  plaintiff  was  entitled  to  recover  at 
all,  it  was  entitled  to  recover  $1,500  and  interest;  and  there- 
upon, and  on  motion,  the  court  directed  a  verdict  for  the 
plaintiff  for  $1,577.  From  a  judgment  thereon  in  favor  of 
the  plaintiff  the  defendant  appealed. 

For  the  appellant  there  were  briefs  by  Eaton  &  Weed,  at- 
torneys, and  Charles  Barber,  of  counsel,  and  the  cause  was 
argued  orally  by  H.  L  Weed  and  Mr.  Barber. 

For  the  respondent  there  was  a  brief  by  Thompson,  Ilar- 
shaw  <£  Thompson,  and  oral  argument  by  A.  K  Thompson. 

Pinctby,  J.  1.  Under  the  conceded  facts  in  this  case,  we 
think  that  it  is  impossible  to  sustain  or  justify  the  direction: 
of  a  verdict  for  the  plaintiff.  It  is  beyond  dispute  that  there 
has  been  a  breach  of  the  conditions  of  the  policy  upon  which 
the  action  is  founded.  The  assured  did  not,  as  it  agreed  it 
would,  after  the  fire,  "  forthwith  separate  the  damaged  and 
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undamaged  personal  property,  pat  it  in  the  best  possible 
order,  make  a  complete  inventory  of  the  same,"  and  did  not, 
"  when  required,  exhibit  to  the  defendant's  adjuster  all  that 
remained  of  the  property  "  described  in  the  policy.  On  the 
contrary,  without  any  excuse  or  reason  whatever  for  it,  ex- 
cept the  desire  to  fill  an  order  it  had  received,  it  sold  and 
shipped  to  Louisville,  Ky.,  908  cases  of  the  matches  that  had 
been  saved  by  sorting  them  out  of  a  large  number  of  cases, 
the  contents  of  which  had  been  more  or  less  injured,  and 
repacking  and  placing  them  in  new  cases.  The  evidence 
fails  to  show  that  a  single  case  had  been  saved  from  the  lire 
in  a  wholly  undamaged  condition,  but  quite  the  contrary. 
All  the  matches  not  thus  saved  and  repacked,  although  not 
useless,  were  unmarketable,  and,  with  the  cases  and  other 
debris,  were  removed  and  burned  up  in  the  plaintiffs  yard. 
About  600  cases  were  so  completely  destroyed  that  nothing 
whatever  was  saved  from  them.  It  is  not  necessary  to  con- 
sider whether  the  matches  which  were  not  saved,  and  which 
were  not  wholly  destroyed,  may  or  may  not  fall  within  the 
category  of  damaged  property,  as  contended  by  the  plaint- 
iff, or  whether  they  might  be  regarded  as  wholly  destroyed, 
because  unmarketable;  for,  under  the  conceded  facts,  the 
sale  and  shipment  of  the  908  cases  which  had  been  so  sorted 
out  and  saved,  before  the  defendant's  adjuster  arrived  upon 
the  scene,  was  a  clear  breach  of  the  condition  of  the  policy, 
which  worked  an  effectual  forfeiture  of  its  obligations.  It 
was  the  duty  of  the  plaintiff,  under  the  policy,  after  having 
selected  the  matches  put  in  these  cases  from  damaged  or  un- 
marketable or  worthless  matches,  to  have  exhibited  or  had 
them  in  readiness  to  exhibit  to  any  person  designated  by  the 
company,  as  all  that  remained  of  the  property  described  in 
the  policy.  The  plaintiff  thus  disabled  itself  from  perform- 
ing the  plain  requirements  of  the  policy  before  the  arrival 
of  the  adjuster,  and  had  effectually  put  it  out  of  the  power 
of  the  company  to  take  these  cases,  as  it  had  the  right  to 
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tio,  at  their  appraised  value.  The  defendant,  when  the 
proofs  of  loss  were  submitted,  promptly  raised  these  objec- 
tions, and  has  not,  we  think,  in  any  manner  waived  them. 
The  conditions  referred  to  are  substantial  and  important,  and 
are  designed,  among  other  things,  to  enable  the  company  to 
fairly  investigate  and  ascertain  the  loss,  and  to  detect  dis- 
honesty and  fraudulent  practices.  They  were  conditions  for 
the  protection  of  the  company,  to  be  performed  after  the 
loss,  and  until  performed  or  performance  had  been  duly 
waived  no  recovery  could  be  had  on  the  policy.  We  must 
regard  these  provisions  as  having  been  deliberately  agreed 
to,  and  with  the  understanding  that  they  were  material  and 
would  be  performed  accordingly;  and  it  is  the  duty  of  the 
court  to  give  full  effect  to  them  as  written. 

2.  The  evidence  as  to  what  took'  place  between  the  local 
agent  of  the  defendant,  McNabb,  and  Burgess,  the  secretary 
and  treasurer  of  the  plaintiff,  wholly  fails  to  show  a  waiver 
of  the  conditions.  After  his  connection  with  the  writing  of 
the  policy  had  ceased,  McNabb  had  no  authority,  as  local 
agent,  to  waive  these  conditions.  Hankins  v.  Eockford  Ins. 
Co.  70  Wis.  4;  Boswarth  v.  Merchants'  F.  Ins.  Co.  80  Wis. 
393;  Stevens  v.  Queen  Ins.  Co.  81  Wis.  335;  Bourgeois  v. 
Mut.  F.  Ins.  Co.  86  Wis.  402.  Besides,  there  is  no  claim 
that  McNabb  ever,  in  any  way,  authorized  or  consented  to 
the  disposition  and  removal  of  the  908  cases,  and  the  al- 
leged waiver  by  him  as  local  agent  was  oral,  and  not  in 
writing,  as  required  by  the-  terms  of  the  policy.  Carey  v. 
German  Am.  Ins.  Co.  84  Wis.  88;  Knudson  v.  Helda  F.  Ins. 
Co.  75  Wis.  198;  Bourgeois  v.  N.  W.  Nat.  Ins.  Co.  86  Wis. 
606.  The  defendant,  after  the  proofs  of  loss  had  been  re- 
ceived, required  an  examination  of  Burgess,  the  plaintiff's 
secretary  and  treasurer;  and  he  was  examined  accordingly, 
but  by  the  terms  of  the  policy  it  is  provided  that  no  waiver 
should  arise  in  consequence  of  such  requirement  and  exam- 
ination.   There  is  no  other  ground  for  imputing  any  waiver 
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to  the  defendant,  or  for  holding  that  it  is  precluded  from 
insisting  on  its  defense.  The  circuit  court,  therefore,  erred 
in  refusing  to  nonsuit  the  plaintiff,  and  in  directing  a  ver- 
dict in  its  favor. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


02    617 
97    2?8| 

Kiel,  Respondent,  vs.  Choate  and  another,  Appellants.  ioojks, 

February  IP— March  10, 1896. 

Promissory  notes:  Liability  of  indorsers  as  between  themselves:  Evi- 
dence. 

As  between  two  indorsers  in  blank  of  a  promissory  note,  one  of  whom 
has  paid  it  and  sued  the  other  for  contribution,  it  may  be  shown 
by  oral  evidence  that  they  were  aooommodation  indorsers  and 
agreed,  at  the  time,  that  as  between  themselves  each  should  be 
liable  for  one  half. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.    Affirmed. 

On  the  6th  day  of  April,  1888,  the  Ingalls,  White  Eap- 
ids  &  Northern  Eailway  Company  executed  three  several 
promissory  notes,  of  $1,000  each,  to  J.  N.  Kid.  Kid  in- 
dorsed them  in  blank,  and  under  his  indorsement  was  the* 
blank  indorsement  of  Choate  <&  Bray.  In  this  condition 
they  were  negotiated  to  the  First  National  Bank  of  Menomi- 
nee, Mich.  Kid  paid  the  notes  to  the  holder,  and  brings 
this  action  against  Choate' <&  Bray  for  contribution.  He  al- 
leges that  both  indorsements  were  for  the  accommodation 
of  other  persons,  J.  H.  Kiel  and  Peter  Grattan,  and  that  at 
the  time  of  indorsement  it  was  agreed  between  them  that, 
as  between  themselves,  Kiel  should  be  liable  for  one  half, 
and  that  Choate  &  Bray  should  be  liable  for  the  other  half. 
The  main  contention  on  the  trial  was  whether  it  was  corn- 
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petent  to  show  this  agreement  between  the  indorsers,  as  to 
their  liability  as  between  themselves,  by  oral  evidence.  It 
was  urged  for  the  defendants  that  the  admission  of  snoh  evi- 
dence was  in  violation  of  the  rale  that  oral  evidence  is  in- 
competent to  contradict  or  vary  the  terms  of  a  written  con- 
tract. The  court  received  the  oral  evidence.  The  trial 
resulted  in  a  judgment  for  the  plaintiff,  from  which  this  ap- 
peal is  taken. 

For  the  appellants  there  was  a  brief  by  Hooper  cfe  Hooper, 
and  oral  argument  by  Moses  Hooper.    To  the  point  that 
evidence  of  a  conversation  between  Kiel  and  Choate  prior 
to  the  indorsement  is  inadmissible  to  modify  the  subsequent 
indorsement,  they  cited  Charles  v.  Denis,  4$  Wis.  56-58; 
Smith  v.  Caro,  9  Oreg.  278,  287;  Johnson  v.  Ramsay \  43  N.  J. 
Law,  279;  Martin  v.  Cole,  104  U.  S.  30,  37;  Eaton  v.  Mc- 
Mahon,  42  Wis.  484;  Chaddoek  v.  Vanness,  35  N.  J.  Law, 
517;  DooliMle  v.  Ferry,  20  Kan.  230;  Farr  v.  Bicker,  46 
Ohio  St.  265;  Johnson  v.  Glover,  121  111.  283,  286;  Courtney 
v.  Hogcm,  93  id.  101, 104;  Moorman  v.  Wood,  117  Ind.  148 
Rodney  v.  Wilson,  67  Mo.  124;  Dale  v.  Gear,  38  Conn.  16 
2  Parsons,  Notes  &  B.  24;  Liehscher  v.  Kraus,  74  Wis.  387 
Abrey  v.  Crux,  L.  E.  5  C.  P.  37;  Yotmg  v.  Austen,  4  id.  553 
Advm*  v.  Wordley,  1  Mees.  &  W.  374. 

For  the  respondent  there  was  a  brief  by  Eaton  cfe  Weed, 
and  oral  argument  by  M.  H.  Eaton. 

Newman,  J.  J  It  was  settled  for  this  court  by  Cody  v. 
Shepard,  12  Wis.  639,  that,  where  a  note  is  indorsed  by  a 
payee  and  a  third  party,  the  legal  inference  from  the  in- 
strument itself  that  the  payee  is  the  first  indorser  may  be 
explained  by  oral  evidence  of  the  facts  and  circumstances 
under  which  the  indorsement  was  made,  in  order  to  show 
jth$  proper  order  of  liability  among  the  indorsers-^/The  in- 
dorsement itself  is  not  such  a  written  contract  between  the 
indorsers  themselves  as  cannot  be  explained  by  oral  evidence. 
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Between  the  indorsers,  the  presumption  no  doubt  is  that,  as 
between  themselves,  their  liability  is  in  the  order  in  which 
their  names  appear  upon  the  paper.  But  that  is  a  fact 
which  is  collateral  to  the  contract  of  indorsement,  and  may 
be  proved  and  the  presumption  rebutted  by  oral  evidence. 
The  authorities  are  nearly  or  quite  uniform.  2  Eand.  Com. 
Paper,  §§  740,  741,  908,  and  cases  cited ;  1  Daniel,  Neg. 
Inst.  (3d  ed.),  §§  703,  704,  and  cases  cited;  2  Whart.  Ev. 
<{3d  ed.),  §§  942, 1060,  and  cases  cited  in  note  1;  18  Cent. 
Law  J.  382;  Browne,  Parol  Ev.  §  83,  and  cases  cited.  It» 
does  not  conflict  with  the  rule  that  parol  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of  a  written  con- 
tract. No  doubt,  within  this  rule,  a  blank  indorsement  is 
to  be  treated  as  a  written  contract.  But  the  blank  indorse- 
ment forms  a  new  and  independent  contract  between  the 
indorser  and  indorsee.  It  implies  a  promise  that  the  paper 
is  due  and  payable  according  to  its  tenor;  that  the  maker 
or  previous  indorsers  will  pay  it  at  maturity,  when  duly 
called  upon  and  notified;  and  that  the  indorser  will  pay  the 
same  if  they  do  not.  The  promise  is  made  to  the  immediate 
indorsee  not  only  but  to  each  subsequent  indorsee.  It  is 
an  agreement  between  the  indorser  and  subsequent  holder 
of  the  note.  But  it  does  not  import  an  agreement  among 
the  indorsers  themselves  as  to  the  order  or  manner  of  their 
.liability.  The  indorser  is  liable  alone  on  his  contract  of  in- 
dorsement, and  not  jointly  with  the  maker  on  the  note 
itself.  Boyd  v.  Beaudin,  54  Wis.  193,  201;  1  Daniel,  Neg. 
Inst.  (3d  ed.),  §  669;  2  Parsons,  Notes  &  B.  23. 

The  obligation  of  one  indorser  to  contribute  to  one  who 
has  paid  the  note  does  not  arise  from  any  breach  of  the  con- 
tract of  indorsement,  but  only  from  its  fulfillment.  It  is  not 
.an  action  upon  the  contract  of  indorsement  at  all,  but  is  a 
liability  which  springs  collaterally  from  it.  It  arises  out  of 
an  agreement  between  the  indorsers  themselves.  In  the  ab- 
sence of  evidence  of  a  special  agreement,  the  law  implies 
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that  they  have  agreed  to  be  liable  severally,  in  the  order  in* 
which  their  names  appear  upon  the  paper.  But  this  pre- 
sumption is  of  little  weight  in  the  presence  of  evidence  show- 
ing  an  actual  agreement.  Such  evidence  does  not  contradict 
or  vary  the  contract  of  indorsement,  which  is  only  collater- 
ally in  issue.  Browne,  Parol  Ev.  18;  Abb.  Tr.  Ev.  7,  294;. 
1  Greenl.  Ev.  §  89;  PhiOvps  v.  Preston,  5  How.  278.  The- 
charge  was  correct  in  substance,  and  fairly  submitted  the- 
question  to  the  jury. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Buckstaff,  Appellant,  vs.  City  of  Oshxosh,  Respondent. 

February  19 — March  10, 1896. 

Health  officer:  Powers:  Action  to  restrain  city  from  maintaining  isola- 
tion hospital  in  town. 

The  health  officer  of  a  town  has  no  authority  under  sea  2,  ch.  167, . 
Laws  of  1888  (making  it  his  duty  to  take  such  measures  for  the 
prevention,  suppression,  and  control  of  contagious  diseases  as 
may  in  his  judgment  be  needful  and  proper),  or  otherwise,  to- 
maintain  an  action  in  his  official  capacity  to  restrain  a  city  from 
maintaining  a  hospital  for  contagious  diseases  in  his  town,  on  the 
ground  that  it  is  detrimental  to  the  health  of  the  inhabitants  of 
the  town.  If  such  action  can  be  maintained  at  all,  the  town  itseir 
is  the  proper  plaintiff. 

Appeal  from  an  order  of  the  county  court  of  "Winnebago 
county :  C.  D.  Cleveland,  Judge.     Affirmed. 

Plaintiff  was  health  officer  of  the  town  of  Algoma,  Winne- 
bago county.  The  board  of  health  directed  him  to  bring 
an  action  against  the  city  of  Oshkosh  to  restrain  such  city 
permanently  from  maintaining  an  isolation  hbspital  as  a 
place  for  the  removal  to  and  care  for  persons  found  in  such 
city  afflicted  with  smallpox  and  other  contagious  diseases,. 


Digitized  by  CjOOQIC 


Wis.]  JANUARY  TERM,  1896.  521 

Buckstaff  vs.  City  of  Oshkosh. 

which  hospital  the  defendant  had  established  near  one  of 
the  public  highways  in  said  town.  The  plaintiff  set  forth 
these  facts,  and  by  appropriate  allegations,  also*  that  ther 
maintenance  of  snch  hospital  would  endanger  the  health  of 
the  people  of  the  town  of  Algoma  and  all  persons  who 
might  travel  along  the  highway  near  which  such  hospital 
was  maintained.  The  defendant  demurred  to  the  complaint 
upon  two  grounds:  (1)  That  the  plaintiff  has  no  legal  capac- 
ity to  sue,  and  (2)  that  the  complaint  fails  to  state  a  cause 
of  action.  The  demurrer  was  sustained,  and  from  the  order 
entered  this  appeal  was  taken. 

B .  E.  Van  Keuren,  for  the  appellant,  cited  Wendel  v.  Dwr* 
bin,  26  Wis.  392;  Cutler  v.  Howard,  9  id.  309;  DuPage  Co. 
v.  Jenks,  65  111.  285;  Ventres*  v.  Smith,  10  Pet.  169;  People 
ex  rel.  Wood  v.  Lacombe,  99  N.  T.  49 ;  (Justin  v.  Viroqua,  67 
Wis.  319 ;  Gregory  v.  New  York,  40  N.  T.  279 ;  Coe  v.  Schulte, 
47  Barb.  69,  70;  Staples  v.  Plymouth  Co.  62  Iowa,  366; 
Belcher  v.  Farrar,  8  Allen,  325;  Wvnthrqp  v.  Farrar,  11  id. 
400,  403;  Taunton  v.  Taylor,  116  Mass.  254,  260,  262. 

J.  H.  Davidson,  for  the  respondent. 

Marshall,  J.  Looking  at  the  complaint  in  the  most  fa- 
vorable light  for  appellant,  it  was  made  and  the  action 
brought  by  him,  in  his  official  capacity  as  health  officer  of  the 
town  of  Algoma,  to  restrain  the  defendant  from  maintain- 
ing therein  a  public  nuisance,  detrimental  to  the  health  of 
people  generally,  and  particularly  of  the  people  of  such 
town.  We  are  unable  to  see  any  ground  whatever  for  the 
claim  that  plaintiff  has  legal  capacity  to  maintain  this  ac- 
tion. He  is  the  mere  agent  or  executive  officer  of  the  board 
of  health,  and  in  no  sense  the  proper  party  plaintiff  to  pros- 
ecute a  suit  on  behalf  either  of  the  board  of  health  or  the 
inhabitants  of  the  town. 

Our  attention  is  called  to  Winthrop  v.  Farrar,  11  Allen,, 
398,  in  support  of  the  complaint;  but  there  the  action  was. 
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in  the  name  of  the  town,  not  of  the  board  of  health  or  health 
officer.  So,  in  Taunton  v.  Taylor^  116  Mass.  254,  also  cited 
in  support  of  the  complaint,  there  was  a  board  of  health, 
similar  to  boards  of  health  in  towns  under  the  system  in  this 
state.  Such  board,  under  its  power  to  prevent  nuisances, 
made  an  order  prohibiting  the  carrying  on  of  an  offensive 
vocation,  and,  upon  violation  of  such  order,  an  action  in 
•equity  was  brought  to  restrain  the  exercise  of  the  prohibited 
trade,  but  in  the  name  of  the  municipal  corporation.  Power 
was  conferred  on  the  board,  by  law,  to  enter  the  order  pro* 
bibiting  the  carrying  on  of  the  objectionable  business,  and 
to  take  all  necessary  means  to  enforce  such  order.  It  was 
held  that  its  action  in  that  regard  was  in  behalf  of  all  the 
inhabitants  of  the  municipality,  and  that  the  action  was 
properly  maintainable  in  its  name.  The  example  of  that 
case  furnishes  ample  authority,  if  any  is  needed,  against  the 
contention  of  appellant;  but  see,  also,  Qumcy  v.  £ennard} 
151  Mass.  563;  Comm.  v.  Parksj  155  Mass.  531. 

We  conclude  that  there  is  no  power,  express  or  implied, 
tinder  sec.  2,  ch.  167,  Laws  of  1883,1  upon  which  plaintiff 
mainly  relies,  authorizing  the  health  officer  to  take  such 
measures  for  the  prevention,  suppression,  and  control  of  the 
<liseases  mentioned  in  such  chapter,  or  under  any  provision 
of  such  chapter,  or  otherwise,  for  the  maintenance  of  this 
action,  either  in  his  own  name  or  in  the  name  of  the  board 
of  health.  If  maintainable  at  all  on  behalf  of  the  inhabit- 
ants of  the  town,  then  it  is  the  proper  party  plaintiff,  as  the 
town  of  Algoma.  Sec.  773,  R.  S. ;  Pine  Valley  v.  Unity \  40 
Wis.  682.    But,  whether  the  action  lies,  or  if  so,  whether  it 

1  Sec.  2,  ch.  167,  Laws  of  1883,  provides,  among  other  things,  that  "it 
shall  be  the  duty  of  such  health  officer  at  all  times  promptly  to  take 
such  measures  for  the  prevention,  suppression  and  control  of  the  dis- 
eases herein  named  as  may  in  his  judgment  be  needful  and  proper, 
subject  to  the  approval  of  the  board  of  which  he  is  a  member." — Bkp. 
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■can  be  instituted  without  authority  conferred  by  the  elect- 
ors, we  need  not,  and  do  not  undertake  to,  decide. 

By  the  Court —  The  order  of  the  county  court  sustaining 
the  demurrer  to  the  complaint  is  affirmed. 


Uoveltt  Papbb  Box  &  Supply  Co.,  Respondent,  vs.  Stone, 

Appellant. 

February  19  —  March  10, 1896. 

•Contracts:  Construction:  Sale  of  corporate  stock,  etc:  "  Stock  on  hand." 

1.  An  agreement  by  the  principal  stockholder  in  a  corporation  to  as- 

sign his  stock,  including  all  his  interest  in  the  "stock  on  hand, 
stock  of  manufactured  and  partly  manufactured  goods  now  on 
hand  in  the  factory  of  said  company,"  did  not  cover  manufactured 
goods  which  were  then  in  his  own  possession  under  an  agreement 
with  the  corporation  by  which,  to  reimburse  him  for  moneys  ad- 
vanced to  carry  on  the  business,  he  was  to  take  and  dispose  of  such 
goods;  and  the  advances  made  being  in  excess  of  the  value  of  such 
goods,  it  is  immaterial  whether  he  held  them  as  pledgee  or  as 
owner. 

2.  The  corporation  having  had  the  benefit  of  such  advances,  its  succes- 

sor, claiming  title  through  the  purchasers  of  said  stock,  could  not 
repudiate  the  arrangement  under  which  the  advances  were  made. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.    Reversed. 

On  January  24, 1893,  the  Eipon  Paper  Box  Company  was 
a  corporation  located  and  doing  business  at  Eipon.  The  de- 
fendant and  his  wife  owned  three  fourths  of  the  capital  stock 
of  the  corporation.  On  the  date  named,  the  defendant  en- 
tered into  a  written  agreement  with  Battis  &  MoCabe,  of 
Oshkosh,  whereby  he  agreed  to  assign  to  Battis  &  McCabe 
his  said  stock,  including  all  his  interest  in  the  stock  on  hand 
of  manufactured  or  partly  manufactured  goods  in  the  factory 
of  the  company  at  Eipon,  as  well  as  all  his  interest  in  the 
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machinery,  tools,  utensils,  cuts  (wood  and  metal),  tables^ 
stoves,  desks,  and  all  its  paraphernalia  then  used  in  the  man- 
ufacture of  paper  boxes  in  the  factory  at  Ripon,  and  Battis 
&  McCabe  thereby  agreed  to  pay  to  the  defendant,  Stoner 
$50  upon  signing  the  agreement,  and  $2,750  on  or  before 
February  1, 1893,  such  payment  to  be  made  in  full  prior  to- 
the  removal  of  any  of  the  machinery  in  said  factory.  It 
was  therein  further  agreed  that  the  defendant  might  com- 
plete  the  work  then  being  manufactured  in  said  factory r 
and  pay  Battis  &  McCabe  for  the  stock  used  in  such  manu- 
facture at  the  market  price  of  such  stock;  that  the  book  ac- 
count should  belong  to  the  defendant  up  to  the  date  of  said 
agreement,  and  that  he  should  pay  all  debts  therein  due 
from  the  company.  On  February  1, 1893,  the  defendant  did 
so  assign  and  transfer  his  said  stock  to  Battis  &  McCabe. 

For  a  long  time  prior  to  January  24,  1893,  the  said  cor- 
poration was  without  money  to  conduct  its  business.  By  an 
agreement  with  all  the  other  stockholders  and  officers,  the 
defendant,  who  was  such  stockholder,  director,  and  man- 
ager as  mentioned,  agreed  to  furnish  money  to  carry  on  the 
business,  and  in  consideration  of  the  money  so  advanced  he 
was  to  have  the  goods  manufactured,  or  the  proceeds  thereof,, 
at  least  to  the  extent  of  reimbursing  himself  for  the  money 
so  advanced.  He  did  so  advance  $1,660.91,  and  only  received 
back  out  of  the  same  $740.20,  leaving  a  balance  still  due 
him  of  $920.71.  After  such  assignment  and  transfer  of 
such  stock,  the  name  of  the  corporation  was  changed  to 
that  of  the  plaintiff,  and  its  location  was  obanged  to  Osh- 
kosh,  where  its  business  was  thereafter  conducted. 

On  January  30, 1894,  the  plaintiff  commenced  this  action 
for  the  wrongful  conversion  of  certain  of  the  goods  so  man- 
ufactured under  such  arrangement  with  the  defendant  and 
the  other  officers  and  stockholders  of  the  company,  and  de- 
manded judgment  for  $261.70,  with  interest  from  February 
1, 1893.    The  defendant  answered  by  way  of  admissions, 
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denials,  and  counter  allegations,  setting  np  such  agreement 
and  understanding,  and  claimed  the  legal  right  to  the  goods 
so  alleged  to  have  been  unlawfully  converted. 

At  the  close  of  the  trial,  a  jury  having  been  waived  by 
the  parties  in  open  court,  the  court  found,  as  matters  of 
fact,  the  incorporation  of  the  Ripon  Paper  Box  Company, 
and  the  change  of  its  name  to  the  plaintiff  company,  as 
stated;  that  the  defendant  owned  and  transferred  his  stock 
as  stated;  that  at  the  time  of  such  transfer  the  defendant 
retained  in  his  possession,  and  converted  to  his  own  use, 
goods,  wares,  and  merchandise,  the  property  of  the  plaintiff, 
to  the  amount  and  value  of  $244.21 ;  that  the  defendant 
afterwards  shipped  to  M.  E.  Paige  &  Co.,  of  Chicago,  a  part 
of  the  goods,  amounting  to  the  value  of  $139.70,  to  be  sold 
on  consignment,  which  goods  yielded  the  sum  of  $88.30, 
which  the  plaintiff  received  and  retained  with  full  knowl- 
edge; that  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $104.44  for  said  goods  so  converted;  that  there  is  no 
claim  for  an  accounting  in  the  pleadings,  and  no  issue  raised 
as  to  the  indebtedness  of  the  corporation  to  the  defendant 
prior  to  the  sale  of  the  defendant's  stock.  And,  as  conclu- 
sions of  law,  the  court  found,  in  effect,  that  the  plaintiff  is 
estopped  from  claiming  more  than  the  $88.30  on  account  of 
the  goods  so  shipped  to  M.  E.  Paige  &  Co. ;  that  the  plaint- 
iff is  entitled  to  judgment  against  the  defendant  for  $104.44, 
with  interest  from  the  commencement  of  this  action ;  that, 
no  claim  for  an  accounting  having  been  raised  by  the  plead- 
ings, the  court  cannot  consider  the  same  in  this  action. 
From  the  judgment  entered  accordingly  the  defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Thompson,  Har- 
*haw  &  Thompson,  and  oral  argument  by  A.  E.  Thompson, 

For  the  respondent  there  was  a  brief  by  Eaton  <&  Weed, 
and  oral  argument  by  JET.  I.  Weed. 
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Cassoday,  C.  J.  It  was  conceded  on  the  trial,  on  the  part 
of  the  plaintiff,  that  the  goods  in  process  of  manufacture 
when  the  agreement  of  January  24, 1893,  was  made  would 
belong  to  the  defendant  upon  his  paying  or  accounting  for 
the  materials  used  at  the  market  price.  It  is  undisputed 
that  a  portion  of  the  goods,  including  the  goods  in  question, 
which  had  then  been  manufactured,  were  then  stored  in  the 
defendant's  storeroom  or  warehouse;  and  that  they  had  been 
so  manufactured  and  stored  under  the  arrangement  between 
the  defendant,  as  the  principal  stockholder,  director,  and 
manager,  and  all  the  other  stockholders  and  officers,  whereby 
the  defendant  was  to  advance  money  to  carry  on  the  busi- 
ness, and  take  and  dispose  of  the  goods  so  manufactured,  or 
the  proceeds  thereof,  at  least  to  the  extent  of  reimbursing 
himself  for  the  moneys  so  advanced.  The  plaintiff  claims 
title  through  Battis  &  McCabe,  as  purchasers  of  the  stock 
of  the  defendant  and  his  wife,  as  mentioned.  The  agree- 
ment for  such  transfer  covered  "stock  on  hand,  stock  of 
manufactured  and  partly  manufactured  goods  now  on  hand 
x  in  the  factory  of  said  company  at  RiponP  We  do  not  under- 
stand that  the  defendant  thereby  intended  to  surrender,  or 
did  surrender,  any  claim  for  moneys  he  had  so  advanced  in 
the  business,  nor  that  he  thereby  intended  to  surrender,  or 
did  surrender,  the  goods  which  he  had  previously  taken  and 
then  had  in  his  own  storeroom  or  warehouse,  either  as  se- 
curity for  or  in  payment  of  the  moneys  he  had  so  advanced. 
It  is  immaterial  whether  he  held  the  goods  as  security  and  as 
a  pledgee,  or  as  owner,  since  the  moneys  so  advanced  far  ex- 
ceeded the  value  of  the  goods  so  retained.  This  is  an  action 
at  law,  and  not  in  equity;  and,  as  we  view  the  case,  the 
question  of  the  validity  of  the  arrangement  whereby  the 
defendant  so  advanced  the  money  and  so  received  the  goods 
is  not  here  involved.  The  goods  were  in  the  possession  of 
the  defendant  before  the  purchase  of  the  stock  by  Battis  & 
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McCabe;  and  there  is  nothing  to  indicate  that  the  plaintiff 
has  a  superior  right  to  the  same.  Since  the  Eipon  Paper 
Box  Company  received  and  had  the  benefit  of  the  moneys 
advanced  by  the  defendant,  the  plaintiff,  as  its  successor,  is 
in  no  position  to  repudiate  the  transaction  whereby  the 
company  so  received  the  money. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  dismiss 
the  complaint. 


Everett,  Respondent^  vs.  Gores,  Receiver,  Appellant. 

February  19  —  March  10, 1896. 

(1)  Wrongful  cutting  of  timber:  Damages:  Interest  (2,  8)  Supreme 
court:  Inadvertent  error,  when  may  be  corrected:  Mandate  con- 
strued. 

1.  Where,  in  an  action  for  the  wrongful  cutting  of  timber,  the  plaint- 

iff recovers,  under  sea  4269,  S.  &  B.  Ann.  Stats.,  the  highest  market 
value  of  the  manufactured  product  thereof,  interest  on  such  value 
should  not  be  allowed.  Smith  v.  Morgan,  78  Wis.  875,  followed. 
It  was  not  intended  to  change  this  rule  upon  the  former  appeal  in 
this  case  (89  Wis.  421),  but  the  words  "  with  interest "  were  inserted 
in  the  opinion  inadvertently. 

2.  Where  this  court,  by  an  inadvertence,  has  remanded  a  cause  with 

directions  to  enter  judgment  for  a  certain  sum  with  interest,  when 
in  fact  interest  should  not  have  been  allowed,  such  erroneous  de- 
cision cannot  be  corrected  after  the  term  at  which  it  was  rendered, 
upon  an  appeal  from  the  judgment  entered  pursuant  thereto. 
8.  A  judgment  for  a  certain  sum  with  interest  from  a  certain  time 
having  been  reversed  by  this  court,  and  judgment  directed  for  a 
larger  sum  "  with  interest,"  such  direction  required  the  allowance 
of  interest  from  the  same  date  as  in  the  original  judgment. 

Appeal  from  a  judgment  of  the  county  court  of  Winne- 
bago county :  C.  D.  Cleveland,  Judge.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
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For  the  appellant  there  was  a  brief  by  Hume  <&  OeUeHchy 
and  oral  argument  by  John  W.  Hume. 
B.  E.  Van  Keuren,  for  the  respondent. 

Winslow,  J.  This  was  an  action  for  the  wrongful  cutting 
of  pine  timber.  It  was  tried,  and  the  respondent  recovered 
judgment  for  the  stumpage  value  thereof,  viz.  $3  per  1,000 
feet,  with  interest  from  the  time  of  the  cutting.  From  this 
judgment  the  present  respondent  appealed  to  this  court,  and 
the  case  will  be  found  reported  in  89  Wis.  421.  It  was  there 
held  that,  because  the  defendant  had  not  filed  an  affidavit 
that  the  cutting  was  done  by  mistake,  as  provided  by 
sec.  4269,  S.  &  B.  Ann.  Stats.,  the  judgment  should  have 
been  for  the  highest  market  value  of  the  manufactured  prod- 
uct of  the  timber  cut,  which  had  been  found  by  the  court 
to  be  $10  per  1,000.  The  opinion  then  proceeds:  "The 
claim  for  the  largest  amount  found  by  the  court,  with  inter- 
est,  should  have  been  allowed."  The  case  was  remanded  to 
the  trial  court  with  directions  to  enter  judgment  in  favor 
of  the  plaintiff  as  indicated  in  the  opinion.  The  case  hav- 
ing been  remitted,  the  trial  court  entered  judgment  for  $10 
per  1,000,  and  interest  from  the  time  of  the  cutting.  From 
this  judgment  the  defendant  has  now  appealed,  claiming 
that  no  interest  should  have  been  allowed,  and  citing  Smith 
v.  Morgan,  73  Wis.  375. 

When  this  case  was  here  upon  the  former  appeal  it  was 
not  intended  to  change  the  rule  laid  down  in  Smith  v.  Mor- 
gan as  to  the  recovery  of  interest.  Nor  is  it  now  our  inten- 
tion to  do  so.  The  words  "  with  interest "  were  inadvertently 
inserted  in  the  opinion.  But  that  decision  was  rendered  at 
the  last  term  of  this  court,  and  it  cannot  be  corrected  after 
that  term  has  passed.  Though  erroneous,  it  must  stand  as 
the  law  of  this  case.  The  only  question  before  us  on  this 
appeal  is  whether  the  judgment  is  in  accordance  with  the 
mandate  on  that  appeal.     Unquestionably  it  is.    The  first 
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judgment  was  for  a  certain  sum,  "  with  interest  from  the 
time  of  the  cutting."  This  was  reversed,  and  the  court  was 
directed  to  enter  judgment  for  a  larger  sum, "  with  interest." 
The  only  reasonable  construction  which  can  be  placed  on 
the  expression  "  with  interest "  under  such  circumstances  is 
that  interest  is  to  be  allowed  from  the  same  date  as  allowed 
by  the  trial  court  in  the  original  judgment.  This  is  the 
judgment  rendered,  and  it  mast  be  affirmed. 
By  the  Court — Judgment  affirmed. 


Schmidt,  Administratrix,  Appellant,  vs.  Menasha  Wooden 
Ware  Company  and  another,  [Respondents. 

February  19  —  March  10, 1896. 

Practice:  Discovery  to  enable  plaintiff  to  plead. 

In  an  action  for  the  death  of  plaintiff's  intestate,  who  lost  his  life 
while  in  defendants'  employ  under  circumstances  not  presump- 
tively within  plaintiff's  knowledge  and  in  respect  to  which  it  ap- 
pears she  is  actually  ignorant,  though  she  states  on  information 
and  belief  that  it  was  through  defendants'  negligence,  it  was 
error  to  deny  to  her  a  proposed  examination  of  the  defendants 
under  sec.  4096,  8.  &  B.  Ann.  Stats.,  for  the  purpose  of  enabling 
her  to  plead,  on  the  ground  that,  with  the  knowledge  shown  by 
her  affidavit  for  the  examination,  a  complaint  might  be  framed 
which  would  suffice,  though  general  in  its  terms. 

Appeal  from  an  order  of  the  circuit  court  for  Winnebago 
•county :  Geo.  W.  Buknell,  Circuit  Judge.    Reversed. 

This  action  was  brought  by  the  plaintiff,  as  administratrix 
of  the  estate  of  her  deceased  husband,  Christ  Schmidt,  to  re- 
•cover  damages  against  the  defendants  for  causing  his  death 
by  their  negligence  while  he  was  in  the  employ  of  the  de- 
fendant company  of  which  the  defendant  Noble  was  super- 
intendent. The  plaintiff  sought  to  examine  the  said  Noble 
V<x»92— 84 
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and  the  officers  of  the  Wooden  Ware  Company  under  sec^ 
4096,  S.  &  B.  Ann.  Stats.,  to  enable  her  to  plead,  and  had 
served  notice  and  summons  on  the  said  ffible  and  such  offi- 
cers. The  affidavit  for  the  examination  stated,  in  substance^ 
the  service  of  the  summons  and  that  the  plaintiff's  husband 
was  killed  July  1,  1894,  while  in  the  employ  of  the  Wooden 
Ware  Company,  through  the  negligence  of  the  defendants,, 
as  she  was  informed  and  believed ;  that  discovery  was  sought 
to  enable  the  plaintiff  to  plead ;  that  the  defendant  Noble 
was,  at  the  time,  the  superintendent  of  the  company,  and 
had  general  charge  and  supervision  of  the  factory  in  which 
her  husband  was  employed;  that  she  could  not  state  the 
particular  facts  and  circumstances  of  the  negligence  of  the 
defendants  which  caused  his  death ;  that  be  was  employed 
as  a  fireman  in  the  factory  of  the  defendant  company,  and 
was  working  near  a  tank  or  hot-water  well,  which  was  used 
by  the  company  to  warm  water  pumped  therein,  and  to  re- 
ceive the  drippings  or  condensed  steam  through  pipes  from: 
other  parts  of  the  factory,  and  transmit  the  water,  when 
heated,  to  the  boilers  in  other  parts  of  the  factory;  that  a 
wooden  plug  or  piece  of  plank  in  the  end' of  the  tank  or  hot- 
water  well,  as  she  was  informed  and  believed,  blew  out,  and 
the  steam  and  hot  water  escaping  therefrom  scalded  the  said 
Schmidt,  causing  his  death ;  and  that  she  had  no  special  in- 
formation as  to  the  facts  and  circumstances  of  the  explosion, 
or  in  reference  to  the  negligence  of  the  defendants,  whether 
they  were  both  guilty  of  such  negligence  or  only  the  J/i- 
nasha  Wooden  Ware  Company,  but  from  information  she 
charged  that  they  were  both  guilty  of  negligence  which 
caused  his  death.  The  affidavit  specified  twenty  points 
upon  which  discovery  was  sought,  relating  in  detail  to  the 
manner  of  construction  and  method  of  using  said  tank  or 
hot-water  well,  the  machinery  and  apparatus  connected 
with  it,  and  the  management  and  control  of  the  same,  and 
particularly  as  to  the  cause  of  the  plug  coming  out  and  allow- 
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ing  the  steam  and  hot  water  to  scald  and  cause  the  death 
of  the  plaintiff's  husband,  and  all  facts  and  circumstances 
affecting  the  matter  of  the  liability  of  the  defendants. 

The  defendants  moved  upon  the  papers  and  said  affidavit 
for  an  order  limiting  the  examination  to  certain  specified 
subjects.  At  the  hearing  the  court  made  an  order  wholly 
denying  the  plaintiff  the  right  to  make  the  proposed  exami- 
nation, and  striking  out  the  notice,  affidavit,  and  subpoena, 
with  $10  costs,  from  which  the  plaintiff  appealed. 

J.  C.  Kerwin,  for  the  appellant,  cited,  besides  the  cases 
referred  to  in  the  opinion.  State  v.  Baetz,  86  Wis.  29. 

For  the  respondents  there  was  a  brief  by  Felker,  Stewart 
dk  Felker,  and  oral  argument  by  F.  C.  Stewart. 

Pinney,  J.  The  statute  (sec.  4096,  S.  &  B.  Ann.  Stats.) 
secured,  as  therein  provided,  to  the  plaintiff,  the  right  to 
make  the  proposed  examination  as  to  any  matter  relevant 
to  the  controversy  indicated  in  her  affidavit,  and  she  was  en- 
titled to  have  it  any  time  after  the  commencement  of  the 
action  and  before  judgment.  The  affidavit  required  by  the 
statute  for  the  examination  before  issue  joined  is  to  limit 
the  scope  of  the  inquiry  to  facts  relevant  to  the  points  stated 
in  it,  and  to  enable  the  court  or  judge,  in  his  discretion,  to 
still  further  limit  the  subjects  to  which  the  examination  shall 
extend.  Here  the  court  absolutely  and  unconditionally  de- 
nied the  proposed  examination,  upon  the  ground,  as  we 
understand,  that  it  was  not  necessary  to  enable  the  plaintiff 
to  frame  her  complaint,  and  that  with  the  knowledge  of  the 
matters  stated  in  the  affidavit  her  attorney  might  frame  one 
that  would  suffice,  though  general  in  its  terms. 

The  statute  is  a  remedial  and  highly  beneficial  one,  and 
has  very  properly  been  liberally  construed.  Ketty  v.  C.  dk 
N.  W.  R.  Co.  60  Wis.  480;  Cleveland  v.  Burnham,  60  Wis. 
21;  Nichols  v.  McOeoch,  78  Wis.  360;  WliereaU  v.  Flits,  65 
Wis.  643;  Frawley  v.  Cosgrove,  83  Wis.  443.    If  the  plaintiff 
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does  not  know  the  facts  in  detail,  so  as  to  enable  her  attor- 
ney to  frame  a  complaint  adapted  to  the  real  nature  of  the 
case,  she  may  have  an  examination  as  to  the  facts  bearing 
npon  the  question  of  the  defendants'  negligence  or  other 
material  points  such  as  will  enable  him  to  frame  a  complaint 
suited  to  the  case,  and  upon  which  she  can  safely  proceed  to 
trial.  It  is  no  answer  to  the  application  to  say  that  upon 
the  facts  already  known  a  complaint  may  be  framed  which 
may  or  may  not  present  the  real  merits  of  her  case.  She 
has  a  right  to  ascertain  by  such  examination  whether  the 
imputation  of  negligence  is  well  founded,  and,  if  so,  the  par- 
ticular circumstances  and  details  of  it.  As  was  well  said  in 
Richards  v.  Attis,  82  Wis.  513:  "  If  a  party  does  not  know 
whether  another  owes  him  or  has  collected  any  money  be- 
longing to  him,  and  therefore  cannot  make  such  an  aver- 
ment in  a  complaint,  he  may  bring  his  action  by  the  service 
of  a  summons,  and  then  proceed  to  examine  the  opposite 
party  under  sec.  4096,  R.  S.,  and  obtain  such  discovery 
thereof  as  will  enable  him  to  plead."  It  may  be  that  upon 
examination  of  the  defendants  the  plaintiff  will  find  that 
there  is  no  ground  for  charging  the  defendants  with  fault, 
and  expensive  litigation  may  thus  be  avoided.  The  proceed- 
ing is  one  calculated  to  further  the  ends  of  justice  and  lessen 
the  expense  and  remove  embarrassments  in  the  way  of  a 
bona  fide  prosecution  of  legal  rights;  and  it  ought  not  to  be 
unduly  hampered  or  restricted. 

It  appears  that  the  deceased  was  an  employee  of  the  de- 
fendant company,  working  under  its  superintendent,  Noble. 
He  was  entitled  to  be  furnished  with  a  suitable  and  safe  place 
in  which  to  work.  He  lost  his  life  in  such  service,  and  under 
circumstances  not  presumptively  within  the  plaintiff's  knowl- 
edge, and  in  respect  to  which  it  appears  she  is  actually  ig- 
norant. It  is  eminently  just  that  she  should  be  allowed  the 
means  of  ascertaining  whether  any  breach  of  duty  or  negli- 
gence on  the  part  of  the  defendants,  or  either  of  them,  was 
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the  cause  of  his  death,  and,  if  so,  in  what  it  consisted,  and 
all  material  facts  having  anj'  proper  relation  thereto.  While 
the  court,  in  the  exercise  of  its  discretion,  might  properly 
limit  the  subjeots  of  inquiry,  it  ought  not  to  have  absolutely 
denied  the  plaintiff  the  proposed  examination. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  according 
to  law. 


Sawyer  and  another,  Executors,  Appellants,  vs.  Ohoatb  and  -gg 538 

others,  Respondents.  i*2      1507 

February  19— March  10, 1896. 

Promissory  notes:  Indorsement:  Evidence:  Transactions  with  person 
.  since  deceased:  Instructions  to  jury. 

1.  In  an  action  against  the  maker  and  payees  of  a  note  by  the  executors 

of  an  indorser,  who  had  paid  the  same  and  claimed  to  recover  the 
amount  paid  on  the  ground  that  their  testator's  indorsement  was 
merely  for  the  accommodation  of  the  payees,  the  defendants  were 
competent  to  testify  that  such  indorsement  was  on  the  note  when 
it  was  delivered  to  the  payees, —  such  testimony  not  being  in  re- 
spect to  any  transaction  or  communication  by  them  personally 
with  the  deceased,  within  the  meaning  of  sea  4069,  R.  S. 

2.  The  payees  might  testify,  also,  in  such  case,  that  they  furnished  the 

money  for  which  the  note  was  given  on  the  credit  of  said  indorser 
as  well  as  on  that  of  the  maker. 

3.  A  letter  from  the  indorser,  received  by  the  maker  and  which,  he 

being  unable  to  read,  had  been  read  for  him  by  one  of  the  payees, 
was  not  a  transaction  by  either  of  them  personally  with  the  in- 
dorser so  as  to  render  them  incompetent  to  testify  to  its  existence 
and  genuineness;  and,  the  letter  having  been  lost,  the  payee  who 
had  read  it  might  also  testify  to  its  contents. 

4.  An  instruction  to  the  effect  that  the  defendants  claimed  that,  if 

the  note  was  not  indorsed  until  after  its  delivery  to  the  payees, 
then  it  was  indorsed  pursuant  to  a  previous  agreement,  and  that 
if  the  jury  found  that  to  be  true  their  verdict  should  be  for  the 
defendants,  left  to  the  jury  the  question  whether  or  not  the  in- 
dorsement was  made  pursuant  to  a  previous  agreement 
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&  Error  will  not  be  predicated  of  a  single  sentence  in  a  charge,  if  the 
whole  charge,  construed  together,  plainly  states  the  law  and  gives 
the  case  fairly  to  the  jury. 

&  The  mere  fact  that  an  indorsement  was  on  a  note  at  the  time  of  the 
delivery  of  the  money  by  the  payee,  is  sufficient  evidence  that  the 
money  was  paid  on  the  credit  of  such  indorsement 

7.  The  admission  of  incompetent  evidence  to  a  fact  already  sufficiently 
proved  by  competent  evidence  is  not  a  material  error. 

Appeal  from  the  judgment  of  the  circuit  court  for  Win- 
nebago county :  Geo.  W.  Bcrnell,  Circuit  Judge.     Affirmed. 

The  action  is  based  on  the  following  facts:  On  January 
8,  1888,  one  Peter  Orattan  executed  his  promissory  note  for 
$2,000  to  Bray  A  Choate  for  money  furnished  at  the  time. 
It  was  afterwards  negotiated  by  Bray  A  Choate  to  the  Com- 
mercial Bank  of  Oshkosh.  At  this  time  it  had  the  indorse- 
ment of  J.  H.  Kiel  upon  it.  Kiel  died.  The  note  was  pre- 
sented, filed,  and  allowed  as  a  claim  against  his  estate,  and 
paid  by  his  executors.  This  action  is  brought  to  recover 
the  sum  so  paid  from  Bray  A  Choate  on  the  alleged  ground 
that  Kiel's  indorsement  was  for  the  accommodation  of  Bray 
A  Choate,  and  without  consideration.  On  the  other  hand, 
it  is  claimed  by  Bray  A  Choate  that  the  note  was  given 
for  money  advanced  by  them  for  the  joint  use  of  Grattan 
and  Kiel,  and  that  Kiel  indorsed  it  in  order  to  assume  re- 
sponsibility for  it  as,  virtually,  a  joint  maker  with  Orattan. 
Grattan  was  joined  as  maker  of  the  note.  The  question 
principally  litigated  was  whether  Kiel's  indorsement  was 
on  the  note  at  the  time  when  Bray  A  Choate  received  it,  or 
whether  it  was  made  afterwards,  for  the  accommodation  of 
Bray  A  Choate.  Choate  and  Orattan  both  testify  that  it 
was  there  before  the  note  was  delivered  to  Bray  A  Choate, 
and  that  the  money  was  advanced  on  the  credit  of  that  in- 
dorsement. Julius  Kiel,  son  of  J.  H.  Kiel,  testifies  that, 
at  the  date  of  the  transaction,  his  father  was  in  the  state  of 
Michigan,  and  many  miles  from  Oshkosh.    The  questions 
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mainly  relate  to  the  competency  of  this  testimony.  If  the 
testimony  was  competent,  it  sustains  the  verdict. 

There  was  a  verdict  and  judgment  for  the  defendants, 
from  which  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Eaton  dk  Weed, 
attorneys,  and  Gale  Bouck,  of  counsel,  and  oral  argument 
by  Mr.  Bouck, 

For  the  respondents  there  was  a  brief  by  Hooper  & 
Hooper,  and  oral  argument  by  Moses  Hooper. 

Newman,  J.  It  is  said  that  the  testimony  of  Choate  and 
Grattan,  to  the  effect  that  Kiel's  indorsement  was  on  the 
note  at  the  time  when  it  was  delivered  to  Bray  dk  Choate, 
was  incompetent,  on  the  ground  that  Kiel  is  dead,  and  that 
this  was  allowing  opposite  parties  to  testify  in  respect  to  a 
4i  transaction  or  communication  by  him  [them]  personally 
with  a  deceased  person,"  in  contravention  to  sec.  4069,  R  S. 
Certainly,  neither  witness  is  within  the  literal  terms  of  the 
section.  The  evidence  does  not  disclose  that  either  was 
present  at  or  witnessed  the  act  of  indorsement.  They  testify, 
simply,  that  the  signature  was  on  the  paper  at  the  time 
when  it  was  delivered.  The  testimony  did  not  relate  to 
any  transaction  or  communication  had  personally  with  the 
deceased,  and  was  competent.  Daniels  v.  Foster,  26  Wis. 
«86. 

Choate  was  permitted  to  testify  that  he  furnished  the 
money  on  the  credit  of  Grattan  and  "Kiel.  This  is  said  to  be 
double  error;  that  it  permitted  Choate  to  testify,  in  effect, 
to  a  claimed  arrangement  with  Kiel,  and  was  a  conclusion 
founded  on  the  fact  of  the  arrangement  claimed.  It  may 
be  that  the  presence  of  the  indorsement  upon  the  paper  is 
some  evidence  that  it  was  put  there  in  pursuance  of  some 
previous  arrangement;  but  it  does  not  show  what  that  ar- 
rangement was,  or  whether  it  was  made  with  the  deceased 
personally.    So  it  could  not  be  error  on  the  ground  first 
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stated.  And,  as  to  the  second  ground  of  error  alleged,  the 
testimony  is  to  the  effect,  simply,  that  credit  was  given  to 
the  indorsement  of  KieL  It  is  not  that  credit  was  given  to 
any  previous  arrangement  with  him  personally  or  otherwise. 
But,  even  if  error,  it  was  not  prejudicial ;  for  the  mere  fact 
that  the  indorsement  was  on  the  paper  at  the  time  of  the 
delivery  of  the  money  was  evidence  sufficient  that  the  money 
was  paid  on  the  credit  of  the  indorsement.  Snyder  v.  Wright, 
13  Wis.  689.  Additional  evidence,  to  a  fact  already  suffi- 
ciently proved  by  competent  evidence,  cannot  well  be  prej- 
udicial error,  even  if  erroneously  received. 

Grattan  was  permitted  to  testify  that  he  had  received  a 
letter,  purporting  to  be  from  Kiel,  and  which  "appeared  to 
be  signed "  by  him;  that  he  was  unable  to  read,  and  so  had 
shown  the  letter  to  Choate,  who  had  read  it  for  him.  The 
letter  had  not  been  preserved,  but  had  become  lost.  Choate 
was  permitted  to  identify  the  signature  of  Kiel  to  the  letter, 
and  to  testify  to  its  contents.  He  testified  that  "it  in- 
structed Grattan  to  raise  the  money,  and  he  would  be  here 
the  first  of  the  week,  and  indorse  paper,"  etc.  The  letter 
was  not  a  transaction  had  personally  with  Kiel,  within  the 
intention  of  sec.  4069,  R.  S. ;  and  it  was  competent  for  both 
Grattan  and  Choate  to  testify  to  its  existence.  They  might 
also  testify  that,  in  their  opinion,  the  letter  was  genuine. 
This  is  settled,  for  this  state,  by  Daniels  v.  Foster,  26  Wis. 
686.  Nor  is  there  any  reason,  founded  on  the  statute,  why 
Choate,  being  a  competent  witness  in  the  case,  was  incompe- 
tent to  testify  to  the  contents  of  the  letter.  There  was  no 
evidence  by  either  defendant  of  transactions  or  communi- 
cations had  by  them  personally  with  Kiel. 

Some  complaint  is  made  of  the  instructions  given  by  the 
court.  The  court  instructed  that  "  it  is  claimed  by  the  de- 
fendants (1)  that  this  note  was  indorsed  by  Kiel  before  it  waa 
delivered  to  Bray  &  Choate;  (2)  that,  if  it  was  not  indorsed 
by  Kiel  until  after  delivery  to  Bray  &  Choate,  then  such  in- 
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dorsement  was  made  pursuant  to  previous  agreement,  by 
which  he  was  to  indorse  as  surety  for  Grattan,  which  would 
amount  to  the  same  thing,  in  law,  as  if  the  note  had  been 
indorsed  before  delivery.  If  you  find,  from  the  evidence,, 
that  either  of  these  propositions  is  true,  then  your  verdict 
should  be  for  the  defendants;  but  if  you  find  that  neither 
of  them  is  true,  then  your  verdict  should  be  for  the  plaint- 
iffs. And  in  this  respect  it  makes  no  difference  whether  he, 
Kiel,  indorsed  at  the  request  of  the  maker,  GraUan,  or  of  the 
payees,  Bray  dk  Choate.  For  the  material  question  is,  not  at 
whose  instance  the  indorsement  was  made,  but  did  the  payees 
part  with  their  money  upon  the  strength  of  the  indorsement 
and  relying  upon  the  oredit  of  the  indorser?  The  question 
for  you  to  determine,  therefore,  is,  Did  Kiel  indorse  this  note 
as  surety  indorser  for  Grattan,  or  for  the  accommodation  of 
Bray  dk  Choatef  "  Several  criticisms  upon  these  instructions 
are  made:  (1)  "That  it  told  the  jury  that,  if  the  note  was 
indorsed  after  delivery  to  Bray  dk  Choate,  then  the  indorse- 
ment was  made  pursuant  to  a  previous  agreement,'9  thus 
taking  that  question  from  the  jury.  The  court  said,  in  ef- 
fect, on  that  point :  "  The  defendants  claim  that,  if  the  note 
was  not  indorsed  by  Kiel  until  after  its  delivery  to  Bray  dk 
Choate,  then  it  was  indorsed  pursuant  to  a  previous  agree- 
ment. If  you  find  that  is  true,  your  verdict  should  be  for 
the  defendants."  That  certainly  left  that  question  to  the 
jury. 

It  is  also  complained  that  the  court  instructed  that  it 
made  no  difference  at  whose  request  the  indorsement  was 
made,  whether  at  the  request  of  the  maker  of  the  note, 
Qrattan,  or  at  the  request  of  the  payees  of  the  note,  Bray 
dk  Choate.  But  this  is  not  a  fair  estimation  of  what  the 
court  really  did  charge.  It  is  familiar  that  the  whole  charge 
is  to  be  read  and  construed  together.  The  whole  of  a  legal 
proposition,  with  all  modifying  facts,  suitable  for  an  in- 
struction to  the  jury,  cannot  always  or  often  be  compressed 
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within  a  single  sentence.  The  court  here  plainly  told  the 
jury  that  the  important  question  was  whether  the  purpose 
of  the  indorsement  was  to  become  surety  for  OraUan,  and 
Bray  dk  Choate  parted  with  their  money  on  the  credit  of 
the  indorsement;  and,  if  that  was  the  fact,  it  made  no  dif- 
ference at  whose  request  he  became  such  surety.  And  that, 
plainly,  is  the  law.  The  charge  seems  to  have  given  the 
case  fairly  to  the  jury. 

No  important  error  is  found  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


99    5381 
M    96<)f 

92 

115 

1  (tt    5H»\ 
[107    118[ 

538 
406 

Cabby,  Respondent,  vs.  Liverpool  &  London  &  Globb  In- 
surance Company,  Appellant. 
Feewt  National  Bank  of  Fond  du  Lao,  Respondent*  vs. 
Samb,  Appellant. 

February  19  —  March  10, 1896. 

Insurance  against  fire:  u  Unconditional  and  sole  ownership." 

The  vendee  in  a  bill  of  sale  absolute  on  its  face  but  given  as  security 
for  a  debt,  if  in  possession  of  the  property  after  the  debt  has  be- 
come due,  is  the  sole  and  unconditional  owner  thereof  within  the 
meaning  of  a  provision  in  an  insurance  policy  rendering  it  void 
"if  the  interest  of  the  assured  be  other  than  unconditional  and 
sole  ownership." 

Appeals  from  orders  of  the  circuit  court  for  Fond  du  Lac 
county :  N.  S.  Gilson,  Circuit  Judge.    Affirmed. 

Plaintiff  in  each  case  was  in  possession  and  had  the  legal 
title  to  a  quantity  of  wood,  under  a  conveyance  by  bill  of 
sale  absolute  on  its  face,  but  in  fact,  as  security  for  debts  due 
from  the  Wisconsin  Furnace  Company  to  the  plaintiffs.  On 
the  30th  day  of  August,  1893,  the  debts  were  due,  and  ex- 
ceeded in  each  case  the  value  of  the  wood.    Plaintiffs  sever- 
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ally  applied  to  the  defendant  for  insurance  against  loss  on 
the  property  by  fire.  Each  explained  to  defendant's  agent 
the  character  of  the  title,  so  that  such  agent  folly  understood 
the  facts  in  that  regard;  and  thereafter  the  defendant, 
through  such  agent,  in  consideration  of  the  payment  of  $2l>0 
as  premium,  issued  to  plaintiff  Carey  a  policy  of  insurance, 
insuring  him  against  loss  of  his  wood  by  fire  till  the  30th 
day  of  August,  1894,  to  the  amount  of  $10,000;  and  a  policy 
was  likewise  issued  to  plaintiff  First  National  Bank  of  Fond 
du  Lac,  in  consideration  of  the  sum  of  $125,  insuring  it  until 
the  30th  day  of  August,  1894,  against  loss  by  fire  on  its 
wood  to  the  amount  of  $5,000. 

Each  policy  provided,  among  other  things,  as  follows: 
"  This  policy  shall  be  void  if  the  interest  of  the  assured  be 
other  than  unconditional  and  sole  ownership,"  and  w  no  offi- 
cer, agent,  or  other  representative  of  this  company  shall  have 
the  power  to  waive  any  provision  or  condition  of  this  policy, 
except  such  as,  by  the  terms  of  this  policy,  may  be  the  sub- 
ject of  agreement  indorsed  hereon  or  added  hereto;  and, 
as  to  such  provisions  and  conditions,  no  officer,  agent,  or  rep- 
resentative shall  have  such  power,  or  be  deemed  or  held  to 
have  waived  such  provisions  or  conditions,  unless  such  waiver, 
if  any,  shall  be  written  upon  or  attached  hereto." 

The  wood  was  destroyed  by  fire,  and  all  the  conditions  of 
the  policy  in  regard  to  proofs  of  loss  were  complied  with. 
After  waiting  the  time  specified  in  the  policy  for  the  pay- 
ment of  the  loss,  and  on  the  failure  and  refusal  of  defendant 
to  pay  the  same,  these  actions  were  brought  on  the  policies. 
The  complaint  in  each  action  states  all  the  facts  in  regard  to 
the  assured's  title  to  the  wood,  and  sufficient  to  constitute 
a  good  cause  of  action,  unless  the  fact  that  the  wood  was 
held  as  security  renders  the  policies  void  under  the  provision 
in  regard  to  sole  and  unconditional  ownership.  The  facts 
in  regard  to  the  title  fully  appearing  upon  the  face  of  the 
complaint,  a  general  demurrer  was  interposed  in  each  case, 
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which  was  overruled,  and  from  the  orders  entered  these  ap- 
peals were  taken. 

For  the  appellant  the  cause  was  submitted  on  a  brief 
signed  by  Geo.  L.  Williams,  of  counsel,  and  Cody  <&  Cdet 
attorneys. 

Edward  S.  Bragg,  of  counsel,  for  the  respondents,  cited 
Johannes  v.  Standard  F.  Office,  70  Wis.  196,  and  cases  cited; 
Imperial  F.  Ins.  Co.  v.  Dunham,  117  Pa.  St.  460;  Hanwer 
F.  Ins.  Co.  v.  Schroder,  31  S.  W.  Rep.  1100;  Hough  v.  City 
F.  Ins.  Co.  29  Conn.  10;  Gaylord  v.  Lamar  F.  Ins.  Co.  40 
Mo.  13;  Rockford  Ins.  Co.  v.  Nelson,  65  111.  415;  Clapp  v. 
Union  Mut.  F.  Ins.  Co.  27  N.  H.  143;  Noyes  v.  Hartford 
F  Ins.  Co.  54  N.  T.  668;  Curry  v.  Comm.  Ins.  Co.  10  Pick. 
535;  Ramsey  v.  Phcenix  Ins.  Co.  17  Blatchf.  527;  Berry  v. 
Am.  Cent.  Ins.  Co.  132  N.  Y.  49;  Wood,  Fire  Ins.  §  274; 
Zorillard  F.  Ins.  Co.  v.  McCuOoch,  21  Ohio  St.  176;  Apple- 
ton  I  Co.  v.  British  Am.  Ass.  Co.  46  Wis.  24;  Allen  v. 
Charlestovm  Mut.  F.  Ins.  Co.  5  Gray,  389. 

Marshall,  J.  The  only  question  considered  on  this  ap- 
peal is,  Was  the  assured  the  sole  and  unconditional  owner 
of  the  property  covered  by  the  policy  of  insurance,  within 
the  meaning  of  the  language  therein  in  that  regard. 

Each  bill  of  sale,  though  it  conveyed  the  legal  title  to  the 
assured,  nevertheless,  as  between  the  parties  thereto  and  be- 
tween the  vendee  and  the  creditors  of  the  vendor,  constituted 
a  mortgage.  Manufacturers'  Bank  v.  Rugee,  59  Wis.  221 ; 
Zaanson  v.  Moffat,  61  Wis.  153 ;  First  Nat.  Bank  v.  Dammy 
63  Wis.  249,  cited  in  appellant's  brief.  But  otherwise  the 
vendee,  being  in  possession  of  the  property,  and  the  debt 
past  due,  was  the  sole  and  unconditional  owner  thereof,  and 
was  such  within  the  meaning  of  the  contract  of  insurance. 
May,  Ins.  §§  287,  2870;  Hubbard  v.  Hartford  F.  Ins.  Co.  33 
Iowa,  325.  The  principle  which  here  controls  was  applied 
in  Johannes  v.  Standard  Fire  Office,  70  Wis.  196;  Imperial 
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F.  Ins.  Co.  v.  Dunham,  117  Pa.  St.  460;  and  other  cases 
cited  in  respondents'  brief.  Indeed,  the  law  in  relation  to 
the  subject  is  so  well  settled  that  it  would  be  useless  to  enter 
upon  any  extended  discussion  of  the  matter. 

This  conclusion  renders  unnecessary  the  consideration  of 
any  other  question  argued  in  the  briefs  of  counsel. 

By  the  Court. —  The  order  overruling  the  demurrer  in 
each  case  is  affirmed. 


Van  Blarcom,  Receiver,  Respondent,  vs.  Isaac  and  another, 

Appellants. 

February  19— March  10, 1896. 

Fraudulent  conveyances:  Action  to  set  aside:  Personal  judgment 

In  an  action  by  a  receiver  appointed  in  supplementary  proceedings 
to  set  aside  a  conveyance  of  land  by  the  judgment  debtor  on  the 
ground  that  it  was  made  to  defraud  creditors,  it  was  error  to  ren- 
der a  personal  judgment  against  the  debtor  and  his  fraudulent 
grantee  for  the  amount  of  the  original  judgment. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  N.  S.  Gilson,  Circuit  Judge.  Affirmed  m  part; 
reversed  in  part. 

Action  to  set  aside  a  conveyance  of  land  on  the  ground  of 
fraud.    The  facts  are  stated  in  the  opinion. 

Be  W.  C.  Priest^  for  the  appellants. 

For  the  respondent  there  was-a,  brief  by  Phelps  cfe  Watson, 
and  oral  argument  by  J.  W.  Watson. 

Ca880day,  C.  J.  It  appears  from  the  record  that  July  26, 
1893,  the  Columbian  Publishing  Company  recovered  judg- 
ment against  the  defendant  F.  J.  Isaac  for  $32.98;  that  a 
transcript  thereof  was  filed  and  docketed  in  the  circuit  court 
July  31,  1893;  that  execution  was  issued  thereon,  and  re- 
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turned  wholly  unsatisfied ;  that  supplementary  proceedings 
were  thereupon  had,  and  the  plaintiff  duly  appointed  a  re- 
ceiver, and  qualified  as  such;  that  the  plaintiff,  as  such  re- 
ceiver, thereupon  commenced  this  action  to  set  aside  a  con- 
veyance of  the  land  described,  from  the  defendant  F.  J.  Isaac, 
to  his  son,  the  defendant  Joseph  Isaac,  made  two  days  after 
the  commencement  of  the  action  before  the  justice,  on  the 
ground  that  such  conveyance  was  made  without  consider- 
ation and  to  defraud  the  creditors  of  the  said  F.  J.  Isaac. 

Upon  issue  being  joined  and  trial  had,  the  court  found,  in 
effect,  the  facts  stated,  and  also  that  such  conveyance  was 
without  any  valuable  or  adequate  consideration,  and  made 
for  the  purpose  of  defrauding  the  creditors,  and  especially 
the  Columbian  Publishing  Company ;  that  Joseph  took  the 
deed  with  full  knowledge  of  the  facts  stated ;  that  the  prop- 
erty conveyed  was  not  exempt  from  execution ;  and  that  all 
the  allegations  of  the  complaint  were  true.  And,  as  con- 
clusions of  law,  the  court  found,  in  effect,  that  the  plaintiff 
was  entitled  to  judgment  against  the  defendants  for  a  sum 
not  named;  and  that  the  deed  from  F.  J.  Isaac  to  Joseph 
Isaac  be,  and  the  same  was  thereby,  set  aside  as  to  the 
plaintiff,  as  such  receiver;  and  that  the  judgment  of  the  Co- 
lumbian Company  was  thereby  made  a  lien  upon  said  prem- 
ises therein  described.  From  a  judgment  entered  thereon 
accordingly  the  defendants  bring  this  appeal. 

We  are  constrained  to  hold  that  the  findings  of  fact  are 
supported  by  the  evidence.  The  only  error  in  the  judg- 
ment is  that  it  contains  a  personal  judgment  against  both 
defendants  for  the  amount  of  the  judgment  recovered  before 
the  justice,  together  with  the  costs  thereon.  For  that  error, 
that  portion  of  the  judgment  against  the  defendants  person- 
ally is  reversed,  and  the  balance  thereof  is  affirmed.  No 
costs  are  allowed  to  either  party  on  this  appeal,  except  the 
plaintiff  must  pay  the  fees  of  the  clerk  of  this  court 

By  the  Court —  Ordered  accordingly. 
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February  M  —  March  10, 1896. 
Trespass:  Removal  of  ice  from  millpond:  Rights  of  lessee  of  water  power. 

1.  The  leasee  of  a  mill  and  of  the  water  power  and  rights  of  flowage 

appurtenant  thereto,  who  is  not  a  riparian  proprietor  on  the  mill- 
pond  nor  the  owner  in  fee  of  the  bed  of  the  pond,  cannot  maintain 
trespass  against  one  who  entered  upon  the  pond  when  frozen, 
placed  timbers  thereon,  and  cut  and  removed  ice  therefrom,  but 
did  not  thereby  interfere  with  the  lessee's  right  of  flowage  or  les- 
sen his  water  supply. 

2.  Ice  which  forms  on  streams  or  ponds  the  bed  of  which  is  the  sub- 

ject of  private  ownership  belongs  to  the  owner  of  such  bed,  and 
he  may  maintain  trespass  for  its  removal. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  N.  S.  Gilson,  Circuit  Judge.    Affirmed. 

M.  C.  Mead,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  J.  H.  James,  attorney,  and  A.  C.  Presoott,  of  counsel. 
To  the  point  that  ice  formed  on  artificial  ponds  and  nonnav- 
igable  streams  belongs  to  the  owner  of  the  soil  under  the 
water,  they  cited  Gould,  Waters,  §  191;  3  Lawson,  Rights, 
Rem.  &  Pr.  §  1345;  9  Am.  &  Eng.  Ency.  of  Law,  860,  and 
notes  3,  4;  id.  862;  Anderson,  Law  Diet.  519,  520;  Bigelow 
v.  Shaw,  65  Mich.  341 ;  Brovm  v.  Cunningham,  82  Iowa, 
512;  Allen  v.  Weber,  80  Wis.  531. 

Winslow,  J.  The  plaintiff  was  the  lessee  of  a  mill  on 
the  Sheboygan  river,  and  of  the  water  power  and  the  rights 
of  flowage  appurtenant  thereto,  but  was  not  a  riparian  pro- 
prietor on  the  millpond,  nor  the  owner  in  fee  of  the  bed  of 
the  pond.  The  defendant  entered  upon  the  pond  when 
frozen,  and  placed  timbers  thereon,  and  cut  and  removed  ice 
therefrom,  but  did  not  thereby  interfere  with  the  plaintiff's 
right  of  flowage  or  lessen  bis  water  supply.    Can  the  plaint- 
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iff  maintain  trespass?  Tbe  circuit  court  held  that  the  action 
could  not  be  maintained  by  the  plaintiff,  and  we  are  satisfied 
that  the  judgment  is  right.  It  is  settled  in  this  state  that 
the  title  to  the  bed  of  a  stream  is  in  the  riparian  owners, 
whether  the  stream  be  navigable  or  not.  Olson  v.  Merrill, 
42  Wis.  203.  Ice  which  forms  on  streams  or  ponds  the  bed 
of  which  is  the  subject  of  private  ownership  belongs  to  the 
owner  of  such  bed,  and  such  owner  may  maintain  trespass 
for  its  removal.  Gould,  Waters,  §  191,  and  authorities  cited ; 
Bigelow  v.  Shaw,  65  Mich.  341.  The  appellant  neither  owned 
the  bed  of  the  pond,  nor  did  the  removal  of  the  ice  in  any 
way  lessen  his  water  supply  or  interfere  with  his  rights  of 
flowage.  Therefore  it  is  plain  that  he  had  no  right  of  action 
therefor. 
By  the  Court. —  Judgment  affirmed. 


flic        3^4         Gallager,  Respondent,  vs.  Serfling,  Appellant 

February  to— March  10, 1896. 

Justice?  courts:  Jurisdiction:  Second  adjournment:  Sickness  of  justiee. 

The  allowance  of  a  second  adjournment  before  a  justice  of  the  peace 
in  the  absence  and  without  the  consent  of  the  defendant,  and  with- 
out the  oath  or  affidavit  required  by  sea  8631,  R  S.,  deprives  the 
justice  of  jurisdiction,  even  though  such  adjournment  was  "by 
consent  of  the  plaintiff,  and  in  consequence  of  sickness  of  the 
court"  The  course  to  be  pursued  in  case  of  the  sickness  of  the 
justice  is  that  prescribed  by  sec  3586. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  N.  S.  Gilson,  Circuit  Judge.    Reversed. 

M.  G.  Mead,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  F.  H.  Denison. 
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Pikney,  J.  This  action  was  commenced  before  a  justice 
of  the  peace,  and  upon  the  return  day  of  the  summons  the 
parties  appeared,  issue  was  joined,  and  by  consent  the  case 
was  adjourned  for  nine  days.  On  the  adjourned  day  the 
plaintiff  appeared,  but  the  defendant  did  not;  and  thereupon, 
"  by  consent  of  the  plaintiff,  and  in  consequence  of  sickness 
of  the  court,"  but  without  any  cause  shown  by  oath  or  affi- 
davit, the  case  was  adjourned  one  week.  On  the  second 
adjourned  day  the  plaintiff  appeared,  but  the  defendant  did 
not,  and  the  plaintiff  proceeded  with  her  case;  and  the  court, 
after  hearing  the  evidence,  gave  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  for  $56.85  damages  and 
$8.07  costs.  The  defendant  sued  out  a  writ  of  certiorari  from 
the  circuit  court  to  reverse  the  judgment,  assigning  as 
ground  for  reversal  that  the  justice  lost  jurisdiction  of  the 
action  by  the  second  adjournment  without  cause  shown  as 
required  by  law,  and  without  the  consent  of  the  defendant. 
These  facts  appearing  by  the  return  to  the  writ,  the  circuit 
court  gave  judgment  affirming  the  judgment  of  the  justice, 
from  which  the  defendant  appealed. 

The  statute  (K.  S.  sec.  3631)  provides  that  "  no  adjourn- 
ment after  the  first  shall  be  allowed  upon  the  application  of 
a  party,  unless  such  party  shall  satisfy  the  justice  by  his 
own  oath,  or  the  oath  of  some  other  person,  that  he  cannot 
safely  prdceed  to  trial  for  want  of  some  material  witness  or 
testimony  (naming  such  witness  or  testimony),"  etc.  It  is 
settled  that  the  allowance  of  a  second  adjournment  before  a 
justice,  in  the  absence  and  without  the  consent  of  the  de- 
fendant, and  without  the  oath  or  affidavit  provided  in  this 
section  of  the  statute,  deprives  the  justice  of  jurisdiction  iu 
the  cause.  Grace  v.  Mitchell,  31  Wis.  533 ;  State  v.  Gust^  70 
Wis.  631.  This  objection  to  the  judgment  of  the  justice  is 
necessarily  fatal.  Sec.  3586,  R.  S.,  which  provides  that  if 
any  justice  of  the  peace  shall  "  be  unable  from  sickness  to 
attend  to  business,  when  there  shall  be  pending  before  him 
Vol.  92— 85 
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any  matter  or  action  undetermined,  he  may  deliver  his  docket 
and  all  the  papers  relating  to  such  matter  or  action,  with  a 
minnte  of  his  proceedings  therein,  to  some  other  justice  of 
the  same  town,  who  may  thereupon  proceed  to  hear,  try  and 
determine  such  matter,"  etc.,  points  out  the  course  the  jus- 
tice should  have  pursued  under  the  circumstances  stated. 
He  had  no  implied  power  to  grant  the  adjournment.  For 
these  reasons  the  judgment  appealed  from  must  be  reversed. 
By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  reverse 
the  judgment  of  the  justice. 
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The  State  ex  eel.  Ollinger  and  others,  Eespondent,  vs. 
Town  of  Manitowoo  and  another,  imp.,  Appellants. 

February  SO  —  March  10, 1896. 

County  board:  Change  of  town  boundaries:  Certiorari:  Misdirection  of 
writ:  Jurisdiction:  Beturnby  county  clerk:  Parties:  Voluntary  ap- 
pearance: Judgment 

1.  A  writ  of  certiorari  to  review  the  action  of  the  county  board  of  su- 
pervisors in  annexing  to  one  town  a  part  of  the  territory  of  an- 
other  should  be  directed  to  the  board  and  not  to  the  county  clerk,, 
and  the  return  thereto  should  not  be  made  by  the  clerk  but  by  the 
supervisors  themselves  or  a  majority  of  them. 

2»  No  jurisdiction  of  the  board  or  of  the  subject  matter  in  such  a  case 
is  acquired  by  a  writ  directed  to  the  county  clerk  or  by  his  return 
thereto. 

&  Neither  the  county  nor  the  towns  whose  boundaries  are  affected  by 
said  action  of  the  county  board  have  such  an  interest  in  the  pro- 
ceeding that  their  voluntary  appearance  therein  will  confer  juris- 
diction. 

4.  A  judgment  in  such  a  proceeding,  void  for  want  of  jurisdiction  be- 
cause of  the  misdirection  of  the  writ,  is  not  validated  by  a  subse- 
quent voluntary  appearance  of  the  county  board. 
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&  Where  a  writ  of  certiorari  was  misdirected  and  the  court  acquired 
no  jurisdiction,  the  writ  should  be  quashed,  even  after  a  hearing 
and  judgment  on  the  merits.  McNamara  v.  Specs,  26  Wis.  589; 
Morse  v.  Spees,  25  Wis.  548;  Owens  v.  State,  27  Wis.  456;  and  State 
ex  reL  DalrympU  v.  Milwaukee  Co.  58  Wis.  4,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  N.  S.  Gilson,  Circuit  Judge.    Reversed. 

The  city  of  Manitowoc  was  incorporated  by  an  act  of  the 
legislature  of  1870.  It  was  organized  of  territory  which 
was  a  part  of  the  town  of  Manitowoc,  and  extends  entirely 
across  the  town,  so  as  completely  to  separate  the  town  into 
two  parts,  at  a  distance  of  about  two  miles  removed  from 
each  other,  and  not  at  any  point  contiguous  to  each  other. 
That  part  of  the  town  of  Manitowoc  which  lies  north  of  the 
city  comprises  about  nine  fuD  sections  of  land,  and  that  part 
south  of  the  city  comprises  about  three  and  one  half  sections. 
About  two  thirds  of  the  voters  of  the  town  reside  north  of 
the  city,  ahd  about  one  third  south  of  the  city.  This  condi- 
tion has  existed  ever  since  the  incorporation  of  the  city, 
until  the  27th  day  of  May,  1893,  when  the  county  board  of 
supervisors  of  Manitowoc  county,  by  an  ordinance  in  due 
form,  but  without  a  written  petition  therefor  and  without 
submission  of  the  matter  to  a  vote  of  the  town,  declared  that 
part  of  the  town  of  Manitowoc  which  lies  south  of  the  city 
to  be  thereby  attached  to  and  a  part  of  the  town  of  Newton, 
which  was  an  adjoining  town.  On  the  relation  of  several 
residents  of  the  territory  so  attached  to  the  town  of  New- 
ton, a  writ  of  certiorari,  addressed  to  Joseph  Weinfurther, 
as  county  clerk  of  the  county  of  Manitowoc,  was  issued  out 
of  the  circuit  court  of  Manitowoc  county,  and  served  upon 
the  county  clerk.  The  county  clerk  made  what  was  de- 
nominated a  "  return,"  whereby  he  certified,  in  effect,  that 
the  proceedings  of  the  board  were  correctly  set  forth  in  the 
writ  of  certiorari  which  was  returned  therewith.  The  towns 
of  Manitowoc  and  Newton  and  the  county  of  Manitowoc, 


Digitized  by  CjOOQIC 


US         SUPREME  COURT  OF  WISCONSIN.  [92 

State  ex  reL  Ollinger  and  others  vs.  Town  of  Manitowoc  and  another. 

upon  invitation  of  the  relators'  attorneys,  intervened  in  the 
action,  and  filed  various  affidavits.  They  also  moved,  upon 
the  records,  files,  and  affidavits,  to  supersede  and  to  quash 
the  writ.    These  motions  were  overruled. 

On  the  25th  day  of  April,  1895,  the  court  rendered  judg- 
ment on  the  merits,  reversing  the  ordinance  of  the  county 
board  of  supervisors.  That  board,  up  to  this  time,  had  not 
been  a  party  to  the  action.  On  June  3, 1895,  the  district 
attorney  of  Manitowoc  county  appeared  in  the  action  for 
the  county  board  of  supervisors  of  Manitowoc  county,  with 
the  consent  of  the  relators,  and  against  the  objection  of  the 
intervening  towns  and  Manitowoc  county.  The  appearance 
was  for  the  purpose,  if  possible,  of  obviating  objections 
to  the  direction  of  the  writ  and  having  the  action  finally 
determined.  The  district  attorney  stipulated  with  the  at- 
torneys for  the  relators  to  the  effect  that  the  county  board 
of  supervisors  submits  to  the  jurisdiction  of  the  court,  and 
-adopts  the  return  made  by  the  county  clerk  as  its  return. 
The  town  and  county  of  Manitowoc,  only,  appeal.   ' 

For  the  appellant  Town  of  Manitowoc  there  was  a  brief 
by  G.  G.  <fa  C  H.  Sedgwick;  for  the  appellant  Manitowoc 
County  there  was  a  brief  by  G.  G.  Sedgwick;  and  the  cause 
was  argued  orally  by  C.  K  EstoibrooTc. 

For  the  relators  the  cause  was  submitted  on  the  brief  of 
Nash  &  Nash. 

Newman,  J.  In  enacting  the  ordinance  in  question,  the 
county  board  was  acting  in  a  political  and  governmental 
function,  in  the  interest  of  the  public,  and  not  in  the  inter- 
est or  for  the  county  in  its  private  or  corporate  capacity. 
The  writ  of  certiorari,  upon  which  it  should  be  sought  to 
review  its  action,  should  be  directed  to  the  officers  or  board 
whose  act  it  was  sought  to  review,  whenever  that  is  a  per- 
manent body  and  has  control  of  its  own  records.  And  this 
is  true  even  where  a  clerk  has  custody  of  the  records  as  the 
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mere  agent  of  the  corporation.  The  writ,  in  that  case,  should 
not  be  directed  to  the  clerk,  but  to  the  board  or  body.  If 
misdirected,  the  writ  must  be  superseded  or  quashed.  The 
court  acquires  no  jurisdiction  by  it.  State  ex  rd.  Flint  v. 
Fond  du  Lac,  42  Wis.  287;  State  ex  rel.  Dalrymple  v.  Mil- 
waukee Co.  58  Wis.  4;  State  ex  rd.  Tibbits  v.  Milwaukee,  86 
Wis.  376;  Fx  parte  Mayor,  etc.  of  Albany,  23  Wend.  277; 
People  ex  rd.  Hunttmg  v.  Highway  CommCrs,  30  N.  T.  72; 
Roberts  v.  Highway  Comrrfrs,  24  Mich.  182.  The  writ  in 
this  case  was  misdirected.  It  should  have  been  directed  to 
the  county  board  of  supervisors  of  Manitowoc  county,  and 
not  to  the  county  clerk.  The  appearance  of  the  county, 
clerk  in  the  action,  and  his  attempt  to  make  a  return  to  the 
writ,  was  futile  to  give  jurisdiction  of  the  board  of  super- 
visors, or  of  the  case.  The  return  is  a  nullity,  and  confers, 
no  jurisdiction,  either  of  the  person  or  of  the  subject  matter. 
People  ex  rd.  Huntting  v.  Highway  Comm'rs,  supra.  Until- 
the  proper  defendant  is  before  the  court,  the  court  can  have, 
no  jurisdiction  of  the  subject  matter.  This  can  only  be  ac- 
quired by  a  proper  writ,  and  a  return  made  by  the  proper 
officer  or  board.  The  writ  in  this  case  should  have  been  di- 
rected to  the  board  of  supervisors,  and  the  return  should, 
have  been  made  by  the  supervisors  themselves,  or  a  major- 
ity of  them.  Plymouth  v.  County  Comm'rs,  16  Gray,  341. 
Nor  is  a  return,  signed  only  by  an  attorney  for  the  board, 
sufficient.  Tewksbwry  v.  County  Comm'rs,  117  Mass.  563; 
Worcester  &  JV.  B.  Co.  v.  Railroad  CommWs,  118  Mass.  561 ; 
Chase  v.  Board  of  Aldermen,  119  Mass.  556.  So,  neither  the 
board  of  supervisors  nor  the  subject  matter,  the  ordinance, 
was  before  the  court. 

It  is  said  to  be  proper,  in  some  cases  involving  private 
rights,  to  join  as  defendants  persons  having  an  interest  ad- 
verse to  the  relator.  However  that  may  be,  and  whether  it 
is  applicable  to  cases  involving  only  questions  of  public  right, 
it  is  difficult  to  see  how  either  of  the  towns  of  Newton  or 
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Manitowoc  or  Manitowoc  county  have  any  interest,  in  their 
private  or  corporate  capacity,  in  this  matter.  Residents  of 
the  territory,  or  taxpayers,  may  be  said  to  have  an  interest; 
bat  the  corporations,  as  such,  can  have  no  interest.  And  their 
voluntary  appearance  in  the  action  could  not,  at  least  in  the 
absence  of  interest,  confer  jurisdiction.  Nor  is  it  perceived 
how  the  attempted  appearance  of  the  board  of  supervisors, 
after  judgment,  aids  the  judgment.  It  was  void  when  ren- 
dered. It  was  void  when  the  board  of  supervisors  was  rep- 
resented as  appearing.  The  court  decided  nothing  and 
changed  nothing  in  consequence  or  on  the  strength  of  that 
appearance.  It  is  difficult  to  apprehend  how  the  mere  vol- 
untary appearance  by  the  board  of  supervisors,  and  its  in- 
formal adoption  of  this  nullity,  could  impart  to  it  life  and 
energy.  This  was  held  doubtful  in  People  ex  ret.  HunMvng 
v.  Highway  ComrrCrs,  30  N.  T.  72,  although  the  proper  de- 
fendants appeared  before  judgment  and  litigated.  This  does 
not  question  the  effect  of  an  appearance  by  a  natural  person 
in  his  own  right,  after  judgment,  in  an  ordinary  action. 

This  case  is  not  affected  by  those  cases  which  hold  that 
the  writ  should  not  be  quashed,  nor  the  action  dismissed, 
after  a  hearing  on  the  merits.  Those  are  none  of  them  cases 
of  misdirection  of  the  writ.  They  were  all  cases  where  the 
writ  had  been  properly  issued  and  returned,  but  was  liable 
to  be  quashed  for  irregularities.  McNamara  v.  Spees,  25 
Wis.  539;  Morse  v.  Spees,  25  Wis.  543;  Owens  v.  State,  27 
Wis.  456 ;  State  ex  rel.  Dalrymple  v.  Milwaukee  Co.  58  Wis.  4. 
The  writ  should  have  been  quashed  on  the  motion  of  the 
county  clerk,  the  party  served  as  defendant  therein. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  quash  the 
writ. 
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McCadden,  Administratrix,  Appellant,  vs.  Abbot  and  an-    <w  shI 
other,  Trustees,  Respondents.  i~9K~~55i 

el09    72 

February  £0 — March  10, 1896.  IH-  ^ 
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Railroads:  Killing  of  employee  on  track:  Contributory  negligence:  Fau-  115  206 

ure  to  look  before  crossing:  Court  and  jury.  

Plaintiff's  intestate,  a  locomotive  fireman  in  defendants'  service,  who 
was  killed  while  walking  across  one  of  the  tracks  in  a  railroad 
yard  by  an  engine  which,  when  he  was  at  some  distance  from  the 
place  of  the  accident,  he  had  seen  standing  on  that  track  several 
hundred  feet  away,  but  towards  which,  though  his  view  was  un- 
obstructed and  there  was  nothing  to  divert  his  attention,  he  had 
not  again  looked  before  stepping  on  the  track,  is  held  as  matter  of 
law  to  have  been  guilty  of  contributory  negligence  precluding  a 
recovery  of  damages  for  his  death, — even  though  the  engineer  of 
such  engine  was  negligent  in  running  faster  than  was  customary 
and  in  failing  to  ring  the  bell,  and  such  engine,  if  it  had  been  run 
at  the  usual  rate  of  speed,  would  not  have  reached  the  place 
where  the  accident  happened  until  the  intestate  had  passed  over 
the  track. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  N.  S.  G-ilson,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  damages  for  the  death  of 
plaintiffs  intestate,  caused  by  alleged  negligence  on  the  part 
of  a  locomotive  engineer  in  the  employ  of  the  defendants. 

The  deceased,  Anthony  D.  McCadden,  and  his  brother, 
James  McCadden,  were  engaged  in  operating  switch  engine 
No.  13  for  defendants,  in  the  railway  yards  at  Stevens  Point, 
Wisconsin,  the  former  being  the  fireman,  and  the  latter  the 
engineer.  The  yard  was  about  5,700  feet  long,  and  was 
crossed,  near  the  center,  at  right  angles,  by  a  public  street 
eighty  feet  wide,  called  Michigan  avenue.  East  of  this 
avenue,  about  seventy-five  feet,  was  the  west  end  of  a  coal 
shed,  which  extended  along  one  of  the  railway  tracks,  which 
may  be  called  the  "  coal-shed  track,"  for  a  distance  of  500 
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feet.  In  the  center  of  the  shed,  towards  the  track,  was  a 
coal  chute,  and  at  this  chute,  on  the  occasion  in  question,, 
switch  engine  No.  49  was  taking  coal.  Engine  No.  13  waa 
on  the  main  track,  near  the  center  of  Michigan  avenue,  and 
about  335  feet  west  of  engine  No.  49.  When  engine  No.  1ft 
was  so  located,  the  deceased  saw  engine  No.  49  at  the  coal 
chute.  Both  engines  were  headed  toward  the  east.  Engine 
No.  13,  about  the  time  deceased  looked  east  and  observed 
engine  No.  49  at  the  coal  chute,  commenced  moving  toward 
the  west;  and,  after  proceeding  about  seventy-three  feet,  the 
deceased,  without  looking  again  towards  engine  No.  49r 
stepped  off  of  his  engine  to  go  to  dinner,  then  proceeded  about 
seventeen  feet  in  a  northwesterly  direction  on  his  way  to 
dinner,  and  stepped  on  to  the  coal-shed  track,  when  he  was 
instantly  struck  by  engine  No.  49,  as  it  was  backing  up  at 
a  speed  of  fifteen  miles  an  hour,  and  was  killed.  From  the- 
time  he  saw  engine  No.  49  at  the  coal  chute  till  he  stepped 
on  the  track  and  was  killed,  he  traveled  on  engine  No.  13* 
seventy-five  feet,  and  walked  seventeen  feet.  Had  he'  looked 
in  the  direction  of  the  coal  chute  before  stepping  upon  the 
track,  he  would  have  seen  the  engine  coming  toward  him, 
and  prevented  the  injury.  He  had  been,  prior  to  his  death, 
working  in  defendants'  yard  for  a  considerable  length  of 
time,  and  knew  the  manner  in  which  the  work  was  there 
carried  on. 

The  jury  found,  specially,  that  during  such  period  it  was- 
the  uniform  custom  to  run  the  switch  engines  from  one  to 
eighteen  miles  an  hour  in  the  yard  west  of  Michigan  avenue, 
and  to  run  not  faster  than  six  miles  per  hour  from  the  coal 
chute  to  Michigan  avenue,  which  custom  was  known  to  the 
deceased ;  that  he  had  no  reason  to  expect  that  engine  No.  49* 
would  run  faster  than  six  miles  an  hour  from  the  coal  chute 
to  the  avenue;  that  it  was  running  fifteen  miles  per  hour 
west  of  the  avenue  at  the  time  he  was  killed.  The  jury  also 
found,  specially,  as  follows:     "Twelfth  question.    Did  the 


Digitized  by  CjOOQIC 


Wis.]  JANUAKY  TERM,  1896.  55$ 

McCadden  vs.  Abbot  and  another. 

deceased,  just  about  the  time  engine  No.  13  stopped  and  com* 
menced  to  move  west,  and. before  he  started  to  leave  the 
engine  to  go  to  dinner,  look  east  and  see  engine  No.  49  stand- 
ing at  the  coal  chute?  Answer.  Yes.  Thirteenth  question. 
If  you  answer  the  last  question  '  Yes,'  did  ordinary  care  re- 
quire him  to  look  again  before  attempting  to  cross  the  coal- 
shed  track?  Answer.  No."  The  jury  further  found  that 
the  engine  bell  on  engine  No.  49  was  not  rung  as  the  engine 
backed  over  the  avenue;  that  deceased  was  not  guilty  of 
any  want  of  ordinary  care  which  contributed  to  produce  his 
death ;  that  his  death  was  caused  by  want  of  ordinary  care 
on  the  part  of  the  engineer  of  No.  49,  in  that  he  ran  the  en- 
gine at  too  great  a  rate  of  speed  and  did  not  have  the  bell 
rung.    The  damages  were  assessed  at  $4,000. 

Plaintiff  moved  for  judgment  upon  the  verdict,  which 
motion  was  denied.  Defendants  moved  for  judgment  upon 
the  special  verdict,  which  motion  was  granted,  and  judg- 
ment was  thereupon  entered,  from  which  this  appeal  was 
taken. 

For  the  appellant  there  was  a  brief  by  Raymond,  Lamor* 
eux  &  Park  and  O.  W.  Bird,  and  oral  argument  by  B.  B. 
Park  and  Mr.  Bird.  They  contended,  inter  alia,  that  the 
engineer  and  fireman  who  were  in  charge  of  engine  No.  49 
were  guilty  of  gross  negligence  and  a  wanton  disregard  of 
life.  They  backed  their  engine  down  the  yard  westward  across 
Michigan  avenue  and  across  the  place  where  the  employees 
of  the  company  had  been  licensed  to  travel  back  and  forth, 
at  an  unlawful  and  highly  dangerous  rate  of  speed.  They 
gave  no  signals  whatever.  They  kept  no  lookout  in  the  di- 
rection in  which  they  were  going.  Under  this  state  of  facts 
the  acts  of  the  employees  should  be  held,  as  matter  of  law, 
to  have  been  the  first  and  only  cause  of  the  death  of  the 
deceased.  E.  S.  sec.  4393;  Butler  v.  M.  <&  St.  P.  R.  Co.  28, 
Wis.  487;  Annas  v.  M.  &  N.  R.  Co.  67  id.  46,  61;  Lake 
Shore  <&  M.  S.  R.  Co.  v.  Bodemer,  139  111.  596;  Klanowski 
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«»  G.  T.  R.  Co.  57  Mich.  525;  Townley  v.  C,  M.  <b  St.  P.  R. 
Co.  53  Wis.  626.  The  deoeased  was  not  guilty  of  contribu- 
tory negligence  as  matter  of  law.  Johnson  v.  L.  S.  T.  dk 
T.  Co.  86  Wis.  64;  Little  v.  Superior  R.  T.  R.  Co.  88  id. 
402;  Piper  v.  C9  M.  <b  St.  P.  R.  Co.  77  id.  247;  Siegd  v. 
M.  &  N.  R.  Co.  79  id.  404;  Valin  v.  M.  &  JT.  R.  Co.  82  id. 
1,  13;  Duamev.  C.  <&  JT.  W.  R.  Co.  72  id.  523,  533;  Rohde 
v.  C.  &  JT.  W.  R.  Co.  86  id.  309,  312;  Phillips  v.  M.  <&  N. 
R.  Co.' 77  id.  349,  354;  Bower  v.  C,  M.  <&  St.  P.  R.  Co.  61 
id.  457,  461;  Ward  v.  C>  St.  P.,  M.  &  0.  R.  Co.  85  id.  601; 
Ferguson  v.  W.  C.  R.  Co.  63  id.  145;  Butler  v.  M.  <&  St.  P. 
R.  Co.  28  id.  487;  Hoye  v.  C.  A  JT.  W.  R.  Co.  67  id.  1, 15. 

For  the  respondents  there  was  a  brief  by  Howard  Morris 
and  Thomas  H.  QUI,  attorneys,  and  Philip  S.  Abbot,  of 
•counsel,  and  oral  argument  by  Mr.  QUI  and  Mr.  Abbot. 
They  argued,  among  other  things,  that  plaintiff's  intestate, 
an  experienced  railroad  man,  was  struck  in  broad  daylight 
by  an  engine,  which  he  had  seen  upon  the  track ;  and  it  is 
admitted  that  he  did  not  guard  against  the  approach  of 
danger,  either  while  approaching  the  track  or  while  upon 
it,  by  looking  in  the  direction  of  the  engine.  Irrespective 
of  any  negligence  on  the  part  of  defendants  or  their  em- 
ployees, the  court  was  bound  to  hold,  as  matter  of  law,  upon 
these  facts,  that  the  deceased  had  been  guilty  of  contrib- 
utory negligence  which  was  the  proximate  cause  of  his 
death.  Elliott  v.  01,  M.  &  St.  P.  R.  Co.  150  U.  S.  245; 
Hansen  v.  C,  M.  <&  St.  P.  R.  Co.  83  Wis.  631 ;  Schmolze  v. 
C.,  M.  <&  St.  P.  R.  Co.  id.  659;  Rothe  v.  M.  &  St.  P.  R.  Co. 
21  id.  256;  Delaney  v.  M.  <&  St.  P.  R.  Co.  33  id.  67;  Card- 
<ner  v.  D.,  L.  <b  JT.  R.  Co.  97  Mich.  240;  MoKmney  v.  C.  <& 
JT.  W.  R.  Co.  87  Wis.  282;  Wither  v.  Wis.  Cent.  Co.  86  id. 
535;  KeUey  v.  C,  M.  &  St.  P.  R.  Co.  53  id.  74;  JTolan  v.  M., 
L.  S.  ds  W.  R.  Co.  91  id.  16;  Schlimgen  v.  C9  M.  <&  St.  P.  R. 
Co.  90  id.  186;  Buelow  v.  C,  St.  P.  <&  K.  C.  R.  Co.  60  N.  W. 
Hep.  617;  Lofdahl  v.  M.,  St.  P.  &  S.  S.  M.  R.  Co.  88  Wis. 
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421;  Kearney  v.  C.y  M.  &  St.  P.  R.  Co.  47  id.  144;  Olson 
<v.  C.9  M.  &  St.  P.  R.  Co.  81  id.  41;  Brandy  v.  D.,  G.  H.  & 
M.  R.  Co.  64  N.  W.  Rep,  1056;  Loving  v.  K.  C.,  F.  S.  & 
M.  R.  Co.  128  Mo.  349;  Collins  v.  B.,  C.  R.  &N.  R.  Co.  83 
Iowa,  346;  Flynn  v.  Eastern  R.  Co.  83  Wis.  238;  Farmer 
v.  M.  C.  R.  Co.  99  Mich.  131;  State  v.  B.  <&  O.  R.  Co.  73 
Md.  374;  Louisville  <&  N.  R.  Co.  v.  Webb,  90  Ala.  185 ;  Teager 
v.  A.,  T.  <b  S.  F.  R.  Co.  62  N.  W.  Rep.  672;  Duvatt  v.  M. 
C.  R.  Co.  63  id.  437;  Shirk  v.  Wabash  R.  Co.  42  N.  E.  Rep. 
656. 

Marshall,  J.  The  finding  of  the  jury  to  the  effect  that 
the  failure  of  the  deceased,  after  having  observed  engine 
3so.  49  at  the  coal  chute,  to  again  look  in  that  direction  be- 
fore venturing  upon  the  railway  track,  was  not  negligence  on 
his  part,  was  a  conclusion  in  respect  to  a  question  of  law, 
under  the  facts  of  this  case,  and  therefore  properly  disre- 
garded by  the  trial  court  on  the  motion  for  judgment. 

It  appearing  undisputed,  by  the  evidence  or  from  the 
findings  of  the  jury,  that  the  deceased  was  so  circumstanced, 
before  stepping  upon  the  track,  that  his  view  in  the  direc- 
tion of  the  coal  chute  was  unobstructed,  that  there  was  noth- 
ing to  divert  his  attention,  and  that  he  ventured  into  the 
place  of  danger  without  first  looking  in  the  direction  of 
the  approaching  engine,  though  there  was  negligence  on  the 
part  of  the  engineer  in  charge  of  such  engine,  in  respect  to 
the  speed  he  was  running  and  the  failure  to  sound  the  en- 
gine bell,  and  though,  if  it  bad  run  at  the  customary  rate 
of  speed  from  the  coal  chute  to  Michigan  avenue,  it  would 
not  have  reached  the  point  where  the  fatal  accident  took 
place  till  the  deceased  had  passed  over  the  track,  he  was, 
nevertheless,  guilty  of  contributory  negligence  which  pre- 
cludes recovery  of  damages  for  his  death. 

The  question  here  presented  has  been  so  recently  and  thor- 
oughly discussed,  and  the  law  in  regard  to  the  matter  so 
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clearly  stated,  in  the  opinion  of  Mr.  Justice  Cabsoday  in 
ScUimgm  v.  C.,  M.  dk  St.  P.  R.  Co.  90  Wis.  194,  and  also  by 
Mr.  Justice  Pinnby  in  Nolan  v.  Jf.,  L.  S.  dk  W.  R.  Co.  91 
Wis.  16,  that  a  rediscussion  of  the  subject  at  this  time  can- 
not more  distinctly  state  the  law  applicable  to  the  facts. 
It  may  safely  be  taken  as  settled,  and  to  be  so  thoroughly 
intrenched  in  the  jurisprudence  of  this  state  as  not  to  be 
open  to  rediscussion  or  review,  that,  when  a  person  ap- 
proaches a  railway  track,  having  an  opportunity  to  look  and 
listen,  if  he  fails  so  to  do  before  venturing  into  the  place  of 
danger,  such  failure  constitutes  contributory  negligence,  so 
as  to  prevent  any  recovery  on  the  ground  of  want  of  or- 
dinary care  on  the  part  of  those  operating  cars  upon  such 
track.  This  rule  is  so  rigidly  applied  that  its  violation  is 
not  excused  by  want  of  ordinary  care  on  the  part  of  the 
railway  company  or  its  employees  in  respect  to  the  speed 
of  trains,  or  failure  to  give  signals,  or  in  any  other  respect, 
even  though  such  failure  amounts  to  a  violation  of  law 
regulating  the  operation  of  trains. 

Among  the  clearest  and  most  recent  illustrations  of  the 
application  of  this  rule  in  the  courts  of  other  states  may 
be  mentioned  Nixon  v.  C>  R.  I.  dk  P.  R.  Co.  84  Iowa, 
331,  where  a  person,  without  having  his  attention  diverted, 
relying  upon  the  custom  to  run  trains  on  a  particular 
track  in  but  one  direction,  looked  only  in  that  direction, 
and  was  struck  by  a  train  coming  from  the  other  way,  and 
injured,  and  it  was  held  that  he  could  not  recover,  because 
of  failure  to  look  both  ways.  -  Also,  Sola  v.  C,  R.  I.  dk 
P.  R.  Co.  85  Iowa,  678,  where  it  was  held  that  a  person 
who  stepped  upon  a  railway  track  without  looking,  and 
was  injured,  could  not  recover  for  such  injury,  though  there 
was  no  flagman  at  the  crossing,  as  the  law  required,  and  the 
train  was  running  at  an  unlawful  rate  of  speed.  Also, 
Gardner  v.  2>.,  L.  dk  N.  R.  Co.  97  Mich.  240,  where  it  is 
held  that  a  person  in  attempting  to  cross  a  railway  track, 
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without  first  looking  both  ways,  is  guilty  of  contributory 
negligence,  though  his  attention  at  the  time  be  diverted  by 
a  switch  engine  in  the  vicinity.  A  multitude  of  other  cases 
might  be  cited,  all  to  the  effect,  as  said  in  Schlimgen  v.  C> 
M.  A  St.  P.  B.  Co.  90  Wis.  194,  "  that  a  railway  track  is,  in 
effect,  a  standing  proclamation  of  danger."  If  a  person 
•chooses  to  take  a  position  thereon,  without  first  looking 
both  ways  and  listening,  he  must  suffer  the  consequences, 
without  reference  to  any  want  of  ordinary  care  on  the  part 
of  those  operating  cars  upon  such  track.  Railroad  Go.  v. 
Houston,  95  U.  S.  697. 

It  follows  from  the  foregoing  that  the  trial  court  prop- 
erly granted  defendants'  motion  for  judgment  upon  the 
special  verdict  in  favor  of  the  defendants. 

By  the  Cowrt. —  Judgment  affirmed. 


Huntington,  Eespondent,  vs.  Mbybb,  Appellant  m    m 

February  20— March  10, 1896, 

Mortgages:  Foreclosure:  Failure  to  file  notice  of  lis  pendens:  Jurisdic- 
tion: Judgment:  Collateral  attack:  Docketing. 

1.  A  judgment  of  foreclosure  of  a  mortgage  entered  without  a  notice 

of  lis  pendens  having  been  filed  as  required  by  sea  8187,  S.  &  B. 
Ann.  Stats.,  though  irregular,  is  not  void  and  is  good  as  against 
collateral  attack. 

2.  Sec.  2905a,  S.  &  B.  Ann.  Stats.,  providing  that  a  judgment  affeotiDg 

real  estate  "shall  only  be  a  lien  from  the  time  it  is  actually  dock- 
eted," has  no  reference  to  a  judgment  of  foreclosure  of  a  mort- 
gage, since  that  merely  enforces  a  lien  previously  created  by  the 
mortgage  itself. 

Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
county:  Geo.  Clembntson,  Circuit  Judge.    Affirmed. 
Ejectment.    The  facts  are  stated  in  the  opinion. 
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The  cause  was  submitted  for  the  appellant  on  the  brief  of 
W.  H.  Beebe,  and  for  the  respondent  on  that  of  B.  F.  Hunt- 
ington. 

Cassoday,  C.  J.  This  is  an  action  of  ejectment  to  recover 
possession  of  lots  1  and  2,  in  block  K,  of  Rountree's  Eastern 
Addition  to  Platteville,  commenced  December  21, 1893.  The- 
plaintiff  claims  title  under  and  by  virtue  of  a  judgment  of 
foreclosure  and  sale  of  a  mortgage  covering  the  lots  men- 
tioned and  other  lands,  executed  by  N.  H.  Virgin  and  wife, 
January  19, 1881,  to  John  Huntington,  to  secure  the  pay- 
ment of  $500  and  interest,  and  which  mortgage  was  duly 
recorded  in  the  register's  office  about  the  time  it  was  so 
given.  On  the  back  of  that  mortgage  there  was  an  assign- 
ment of  that  note  and  mortgage  to  the  plaintiff,  executed 
by  the  executor  of  John  Huntington,  deceased,  whose  au- 
thority to  act  as  such  was  duly  proved.  There  is  no  ques- 
tion but  what  title  was  shown  to  be  in  N.  H.  Virgin  at  the 
time  of  executing  the  mortgage.  Some  time  prior  to  March  2, 
1886,  the  plaintiff  commenced  an  action  in  the  circuit  court 
for  Grant  county  to  foreclose  that  mortgage  against  N.  H. 
Virgin,  Emma  V.  Laughton,  and  Jonathan  Evans,  as  as- 
signee of  Isaac  Hodges.  The  several  defendants  each  made 
default,  and  the  cause  was  referred,  to  ascertain  and  report 
the  amount  due.  The  referee  reported,  and  the  report  was 
confirmed  March  2, 1886,  and  thereupon  the  usual  judgment 
of  foreclosure  and  sale  was  rendered  by  the  court  and  en- 
tered of  record.  The  defendants  in  such  foreclosure  having 
failed  to  redeem,  the  two  lots  mentioned  were  sold  to  the 
plaintiff  on  such  foreclosure  sale,  and  such  proceedings  were 
had  thereon  that  September  23,  1893,  a  sheriff's  deed,  duly 
executed,  was  issued  thereon  to  the  plaintiff  of  all  the  interest 
which  N".  H.  Virgin  and  wife  had  in  the  two  lots  mentioned 
at  the  time  of  executing  the  mortgage,  and  the  sheriff's  re- 
port of  sale  was  confirmed  by  the  court  November  2, 1893. 
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The  defendant  claims  title  under  and  by  virtue  of  a  cer- 
tain attachment  commenced  by  one  Isaac  Hodges  against 
N.  H.  and  H.  H,  Virgin,  constituting  the  firm  of  N.  H.  Virgin 
&  Son,  February  11, 1884.  Some  time  after  that  action  was 
commenced  Hodges  made  a  general  assignment  for  the  bene- 
fit of  his  creditors  to  J.  H.  Evans,  and  thereupon  Evans,  as 
such  assignee,  was  substituted  as  plaintiff  in  the*  attachment 
suit.  Such  attachment  suit  was  before  this  court  in  differ- 
ent forms.  Evans  v.  Laugkton,  69  Wis.  138 ;  Evans  v.  Vvrginy 
69  Wis.  148 ;  Evans  v.  Virgin,  69  Wis.  153 ;  &  O.  72  Wis.  423. 
Such  proceedings  were  had  in  the  attachment  suit  that  judg- 
ment was  recovered  therein  March  2,  1886 ;  that  execution 
was  issued  thereon,  and  the  two  lots  in  question  levied  upon 
and  sold  thereon  to  J.  B.  McCoy,  November  5,  1887;  that 
the  sheriffs  certificate  of  sale  was  thereupon  issued  to  McCoy, 
and  a  sheriff's  deed  issued  thereon  to  McCoy,  May  1,  1893, 
and  that  deed  was  recorded  the  next  day ;  that  May  9, 1893, 
McCoy  and  wife  conveyed  said  lots  by  quitclaim  deed  to 
W.  H.  Beebe;  that  August  22,  1893,  Beebe  and  wife  con- 
veyed the  same  by  deed  to  the  defendant,  who  claims  the 
title  under  such  attachment  proceedings. 

At  the  close  of  the  trial  the  court  found  as  matters  of  fact, 
in  effect,  that  the  plaintiff  had  been  the  owner  in  fee  and 
entitled  to  the  possession  of  the  two  lots  mentioned  ever 
since  November  2, 1893,  and  that  ever  since  that  time  the 
defendant  had  unlawfully  withheld  the  possession,  to  the 
plaintiff's  damage  in  the  sum  of  $7.25,  and  that  the  allega- 
tions of  the  answer  were  untrue.  As  conclusions  of  law  the 
court  found  that  the  plaintiff  was  entitled  to  the  relief  de- 
manded in  the  complaint,  and  to  judgment  establishing  her 
right  to  the  possession,  and  for  damages  and  costs.  From 
the  judgment  entered  thereon  accordingly  the  defendant 
brings  this  appeal. 

Both  parties  claim  title  from  N.  H.  Virgin.  It  will  be  ob- 
served from  the  foregoing  statement  that  the  plaintiff  in  the 
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attachment  suit  under  and  by  virtue  of  which  the  defendant 
claims  title  was  defendant  in  the  foreclosure  suit  under  which 
the  plaintiff  claims  title.  Since  the  mortgage  was  executed 
and  recorded  a  long  time  prior  to  the  commencement  of  the 
attachment  suit,  there  can  be  no  question  but  what  the 
plaintiff  has  the  paramount  title  if  the  foreclosure  proceed- 
ings were  'sufficient  to  vest  title  in  her  as  against  the  de- 
fendant. 

1.  The  principal  objection  to  such  foreclosure  proceedings 
is  that  no  "  notice  of  the  pendency  of  the  action  "  was  filed 
in  the  register's  office  as  required  by  the  statute.  S.  &  B. 
Ann.  Stats,  sec.  3187.  That  statute  declares,  in  effect,  that 
in  an  action  "  for  the  foreclosure  of  a  mortgage,  such  notice 
must  be  filed  twenty  days  before  judgment,  and  must  con- 
tain the  date  of  the  mortgage,  the  names  of  the  parties 
thereto,  and  the  time  and  place  of  recording  the  same.  .  .  . 
From  the  time  of  such  filing  .  .  .  the  pendency  of  such 
action  shall  he  constructive  notice  thereof  to  a,  purchaser  or 
incunibrancer  of  the  property  affected  thereby."  The  failure 
to  file  the  notice  as  thus  required  was  undoubtedly  an  irreg- 
ularity which  would  have  reversed  the  judgment  had  there 
been  an  appeal  therefrom.  Flood  v.  Isaac,  34  Wis.  423. 
The  manifest  object  of  the  statute  is  to  provide  constructive 
notice  to  any  purchaser  or  incumbrancer  of  the  property 
affected  thereby.  Where  such  purchaser  or  incumbrancer 
has  actual  notice,  he  cannot  be  prejudiced  by  such  omission ; 
nevertheless,  the  omission  is  an  irregularity.  Accordingly, 
it  has  been  held  that  where  a  defendant  in  ejectment  con- 
veys the  land  in  controversy,  pending  the  suit,  to  one  hav- 
ing full  knowledge  thereof,  although  no  notice  of  Us  pendens 
was  filed,  such  grantee  takes  subject  to  the  litigation,  and 
can  avail  himself  of  no  statute  of  limitations  which  was  not 
available  to  such  original  defendant.  Wis.  Cent.  R.  Co.  v. 
Wis.  River  L.  Co.  71  Wis.  94.  Since  the  mortgage  was  re- 
corded long  prior  to  the  attachment  suit,  it  is  manifest  that 


Digitized  by  CjOOQIC 


Wis.]  JANUAET  TERM,  1896.  561 

Huntington  vs.  Meyer. 

no  one  claiming  title  only  under  the  execution  sale  could  be 
a  bona  fide  purchaser  as  against  the  mortgage,  or  acquire 
any  right  in  the  land  superior  or  paramount  to  the  mort- 
gage. The  only  apparent  advantage  which  such  bona  fide 
purchaser  could  obtain  by  virtue  of  the  omission  to  file  the 
notice  of  lis  pendens  in  the  foreclosure  action  was  the  right 
to  redeem  from  the  mortgage,  notwithstanding  the  foreclos- 
ure and  sale.  But  such  right  to  redeem  could  only  be  exer- 
cised by  a  bona  fide  purchaser.  To  constitute  such  bona  fide 
purchaser,  there  must  not  only  be  an  absence  of  notice,  but 
also  an  actual  payment  of  the  consideration,  or  a  fixed  liar 
bility  therefor.  Nix  v.  Wiswell,  84  Wis.  343 ;  Prickett  v. 
Muck,  74  Wis.  206,  and  the  cases  cited  in  those  opinions. 
It  does  not  appear  from  the  record  before  us  that  the  de- 
fendant, or  his  grantor,  Beebe,  or  McCoy,  was  such  bona  fide 
purchaser;  and,  besides,  the  question  of  such  right  to  re- 
deem is  not  here  involved.    Uodson  v.  Treat,  7  Wis.  263. 

True,  the  statute  required  the  notice  of  lis  pendens  in  the 
foreclosure  suitto.be  filed  twenty  days  before  the  judgment, 
but  that  did  not  prevent  the  court  from  taking  jurisdiction, 
either  of  the  parties  to  that  action  or  the  subject  matter  of 
that  action ;  nor  did  it  deprive  the  court  of  jurisdiction  to 
enter  judgment  in  that  action.  This  court  has  expressly 
held  that  a  judgment  of  foreclosure  of  a  mortgage,  entered 
without  proof  of  the  filing  of  such  notice,  is  irregular,  but 
not  void;  and  a  motion  to  vacate  it  on  that  ground  must  be 
made  at  the  same  term.  McBride  v.  Wright,  75  Wis.  306. 
Here  the  attack  is  entirely  collateral  to  the  foreclosure 
action,  and  hence  could  only  be  successful  on  the  ground 
that  the  court  was  without  jurisdiction  to  render  judgment 
in  that  action.  But  the  court  did  have  jurisdiction,  and 
hence  the  judgment,  as  here  presented,  cannot  be  treated  as 
a  nullity. 

2.  Counsel  cite  the  statute  which  declares  that,  "a  judg- 
ment or  decree  affecting  real  estate  shall  only  be  a  lien  from 
Vol.  02-86 
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the  time  it  is  actually  docketed.9'  Laws  of  1885,  ch.  200, 
sec.  2;  S.  &  B.  Ann.  Stats,  sec.  2905a.  It  is  only  necessary 
to  say  that  a  judgment  of  foreclosure  and  sale  does  not 
create  a  lien,  but  merely  enforces  a  lien  previously  created 
by  the  mortgage  itself;  and  hence  the  statute  cited  has  no 
reference  to  such  a  judgment,  except  as  to  any  deficiency. 

We  perceive  no  error  in  the  record. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Welsh  and  wife,  Appellants,  vs.  Blackburn,  Respondent. 

February  21 — March  10, 1896. 

Mortgages:  Validity  when  not  witnessed  or  acknowledged:  Irregular 
foreclosure:  Payment  as  condition  of  relief 

A  mortgage  is  valid  as  between  the  parties  and  constitutes  a  valid 
lien  on  the  land,  even  if  not  witnessed  or  acknowledged;  and  if 
the  foreclosure  thereof  is  irregular  or  defective  the  mortgagor 
will  be  entitled  to  relief,  if  at  all,  only  upon  payment  of  the  amount 
honestly  due. 

Appeal  from  a  judgment  of  the  circuit  court  for  Richland 
county :  Geo.  Clementson,  Oircuit  Judge.    Affirmed. 

This  was  an  action  in  equity  to  set  aside  a  mortgage  and 
the  foreclosure  thereof  by  advertisement,  so  far  as  affects  the 
homestead  of  the  plaintiffs.  The  evidence  showed  that  the 
plaintiffs,  who  were  husband  and  wife,  on  the  2d  day  of 
January,  1889,  for  a  valuable  consideration,  executed  a  mort- 
gage for  $467.58,  covering  120  acres  of  land,  of  which  forty 
acres  was  their  homestead,  to  T.  J.  Shears  and  O.  A.  Metscher, 
who  were  partners  and  received  the  same  as  partnership 
property.  The  mortgage  purported  to  be  properly  witnessed 
and  acknowledged,  but  the  plaintiffs  introduced  evidence 
tending  to  show  that  it  was  never  in  fact  witnessed  nor  ac- 
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knowledge*!.  The  mortgage  was  recorded.  Afterwards  the 
firm  of  Shears  &  Metscher  dissolved,  Mr.  Metscher  retiring; 
and  Mr.  Shears  taking  the  assets  and  assuming  the  debts  of 
the  partnership  by  oral  agreement.  After  the  dissolution, 
and  on  May  26, 1891,  Shears  sold  and  delivered  the  notes 
and  mortgage,  for  a  valuable  consideration,  to  the  defend* 
ant,  Blackburn,  and  executed  a  written  assignment  thereof 
to  him,  which  was  witnessed*  acknowledged,  and  recorded! 
The  notes  not  being  paid,  Blackburn  foreclosed  the  mort- 
gage by  advertisement,  under  the  authority  to  so  foreclose 
contained  in  the  mortgage,  and  upon  such  sale  the  sheriff 
sold  the  entire  property  to  the  defendant,  and  executed  a 
certificate  of  such  sale  on  the  1st  day  of  September,  1891. 

The  court  entered  findings  and  judgment  as  follows: 
"  The  defendant,  Blackburn,  in  open  court  having  stated  his 
willingness  to  take  from  the  plaintiff  in  this  action,  or  any 
other  interested  party,  the  principal  of  the  mortgage  that 
was  given  to  Shears  &  Metscher,  and  thereupon  to  release 
said  mortgage  and  quitclaim  all  his  interest  in  said  land,  and 
the  plaintiffs  in  this  action  having  made  no  offer,  either  prior 
to  the  commencement  of  this  action  or  pending,  to  pay  any 
portion  of  the  mortgage  indebtedness  in  question,  and  the 
court,  being  of  the  opinion  that  before  the  plaintiffs  can 
come  into  court  and  ask  for  the  relief  they  demand  they 
should  do  equity  by  paying  or  offering  to  pay  the  indebted* 
ness  secured  by  this  mortgage,  without  the  costs  of  fore- 
closure by  advertisement,  therefore  finds  that  unless  by  the 
20th  day  of  May  the  plaintiffs  in  this  case  pay  to  the  defend- 
ant, Blackburn,  the  principal  sum  secured  by  said  mortgage, 
and  costs  of  this  proceeding  incurred  by  the  defendant,  to 
be  taxed,  that  a  decree  be  entered  dismissing  the  plaintiffs' 
complaint  upon  the  merits,  and  decreeing  that  said  fore- 
closure proceedings  are  valid  and  absolute.  Now,  therefore, 
on  motion  of  Fish  &  Bancroft,  attorneys  for  defendant,  it 
is  hereby  ordered,  adjudged,  and  determined  by  the  court 
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that  said  judgment  of  foreclosure  and  sale  thereunder  is 
hereby  affirmed  in  all  things  by  the  court,  and  the  proceed- 
ings therein  declared  to  be  regular*  and  according  to  law. 
It  is  further  ordered  and  adjudged  that  the  plaintiffs  herein 
may  have  restitution  of  said  premises  upon  payment  by  them 
of  the  amount  of  the  principal  in  said  mortgage,  to  wit, 
$467.58,  together  with  the  costs'  of  this  proceeding,  taxed  at 
$68.67,  on  or  before  the  20th  day  of  May,  1893;  the  defend- 
ant to  thereupon  transfer  to  said  plaintiffs  all  his  right,  title, 
and  interest,  to  said  plaintiffs  or  their  legal  representatives, 
in  and  to  the  premises  described  in  said  mortgage.  It  is 
further  ordered  that  the  defendant  recover  the  costs  herein 
at  sixty-eight  and  sixty-seven  hundredths  dollars  ($68.67)." 
From  this  judgmenfthe  plaintiffs  have  appealed. 

Michael  Murphy \  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Miner  &  Miner, 
and  oral  argument  by  J.  II.  Miner  and  F.  8.  Fish. 

Winslow,  J.  The  mortgage  was  valid  as  between  the 
parties,  even  if  it  waJs  not  witnessed  nor  acknowledged. 
Leinenkugel  v.  Eehly  73  Wis.  241.  Such  being  the  case,  it 
constituted  a  valid  lien  on  the  land,  and,  if  the  foreclosure 
was  irregular  or  defective,  the  lien  and  the  debt  would  still 
remain.  He  who  asks  equity  must  do  equity.  If  the  plaint- 
iff s  are  entitled  to  any  relief,  it  could  only  be  by  paying  the 
amount  honestly  due.  This  they  did  not  even  offer  to  do, 
and  the  judgment  was  right. 

By  the  Court.—  Judgment  affirmed. 
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Mavna.ed,  Respondent,  vs.  Hall  and  wife,  imp.,  Appellants. 

February  tl — March  10, 1896. 

Usury:  Lex  loci  contractus:  Forfeiture  of  interest:  Statute  construed: 
Equity:  Tender  of  principal 

1  In  an  action  to  foreclose  a  mortgage  on  land  in  this  state  given  in 
another  state  to  secure  a  note  made  and  payable  there,  the  judg- 
ment to  be  given,  in  respect  to  the  questions  of  usury  and  inter- 
est, is  such  as  the  courts  of  that  state  would  give  according  to  its 
laws. 

2.  Ch.  74,  R  a  of  Illinois,  1881  (providing  that  if  any  person  shall  con- 
tract to  receive  a  greater  rate  of  interest  than  eight  per  cent  he 
shall  forfeit  the  whole  of  said  interest  and  shall  be  entitled  only 
to  recover  the  principal  sum  due),  imposes  the  loss  of  all  interest 
both  that  accruing  before  and  that  accruing  after  the  maturity 
of  the  obligation. 

8.  The  rule  of  equity  requiring  a  tender  of  the  principal  sum  loaned 
as  a  condition  of  relief  does  not  apply  where,  in  an  action  to  fore- 
close a  mortgage,  the  borrower  sets  up  usury  merely  as  a  defense, 
claiming  only  what  the  statute  secures  to  him.  < 

4.  The  provision  of  sec.  1692,  R  S.,  that  to  make  his  plea  of  usury 
available  a  defendant  must  prove  a  tender  of  the  principal  sum,  is 
not  applicable  to  a  case  arising  under  and  governed  by  the  stat- 
utes of  another  state  against  usury. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Fay- 
ette county:  Geo.  Clembntson,  Circuit  Judge.    Reversed* 

This  action  was  brought  for  the  foreclosure  of  a  mortgage 
executed  by  the  defendants  Thomas  Hatt  and  Mary  Jane 
JTaU9  his  wife,  to  the  plaintiff,  a  citizen  of  Illinois,  to  secure 
the  payment  of  a  note  dated  June  9, 1887,  for  $4,000,  exe- 
cuted by  them  in  Illinois,  and  payable  to  the  plaintiff  or 
order,  on  or  before  June  9, 1888,  at  the  Bank  of  Appte 
Kiver,  at  Apple  Kiver,  Illinois,  with  interest  after  date  at 
the  rate  of  eight  per  cent,  per  annum,  payable  annually, 
until  paid.  The  answer  contests  the  right  of  the  plaintiff  to 
recover  any  more  than  the  principal  sum  of  $4,000,  on  the 
ground  that  the  note  and  mortgage  given  to  secure  the  debt 
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of  that  amount  were  usurious  under  the  law  of  Illinois  in 
force  at  the  time,  which  was  pleaded  and  proved  at  the  trial. 
It  was  found  by  the  court  that  at  the  date  of  the  note  the 
defendant  Thomas  HaU  was  indebted  to  the  plaintiff  in  a 
sum  exceeding  $1,000,  and  to  secure  that  portion  of  said  in- 
debtedness the  promissory  note  and  mortgage  in  question 
were  executed,  and  that  it  was  agreed  at  the  time  that  the 
defenclant  HaU  should  pay,  and  the  plaintiff  should  receive, 
lor  interest  on  the  said  $1,000,  twelve  per  cent,  per  annum, 
eight  per  cent,  whereof  was  agreed  to  be  paid  by  the  terms 
of  the  said  note,  and  the  additional  four  per  cent.,  or  $160, 
up  to  the  maturity  of  the  note,  one  year  after  date,  was  to 
J>e  and  was  paid  at  the  time  in  advance;  that  soon  after  the 
joaaturity  of  the  note  it  was  further  agreed  that  the  defend- 
ant HaU  should  pay,  and  the  plaintiff  should  receive,  twelve 
per  cent,  interest  upon  said  note  for  the  year  next  after  its 
maturity, —  that  is  to  say,  four  per  cent,  per  annum,  or  $160, 
in  addition  to  the  eight  per  cent,  secured  thereby, —  which 
the  defendant  HaU  paid,  and  the  plaintiff  then  received,  in 
advance;  both  payments  having  been  made  by  checks  drawn 
on  the  plaintiff,  who  was  a  banker,  by  the  defendant  HaU, 
against  his  account  with  him,  and  were  thereupon  paid  and 
charged  accordingly.  It  was  further  found  that  the  note 
and  mortgage  were  Illinois  contracts,  to  be  governed  by  the 
interest  and  usury  laws  of  that  state  existing  at  the  time; 
jwd  the  cases  of  First  Nat  Bank  v.  Davis,  108  111.  633,  and 
Harris  v.  Bressler,  119  111.  467,  and  other  cases  in  the  su- 
preme and  appellate  courts  of  that  state,  were  read  in  evi- 
dence. The  court  found  the  amount  due  on  the  note  and 
mortgage  was  the  principal  sum  of  $4,000,  with  interest 
from  June  9, 1888,  the  time  when  the  note,  by  its  terms,  be- 
came due,  at  the  rate  of  six  per  cent,  per  annum,  and  gave 
judgment  of  foreclosure  accordingly,  from  which  the  de- 
fendants Thomas  HaU  and  Mary  Jane  Hall,  his  wife,  ap- 
pealed. 


Digitized  by  CjOOQIC 


Wis.]  JANTJAET  TEEM,  1896.  567 

Maynard  vs.  Hall  and  wife. 

For  the  appellants  there  was  a  brief  by  Orion  <&  Osborn, 
and  oral  argument  by  P.  A.  Orton.  To  the  point  that  no 
tender  has  ever  been  required  where  the  borrower  in  a  snit 
to  foreclose  a  mortgage  sets  np  the  usurious  character  of  the 
contract  sued  on,  they  cited  Newman  v.  Kershaw,  10  Wis. 
333,  349;  Haggerson  v.  Phillips,  37  id.  364;  MeFarland  v. 
Carr,  16  id.  259;  Riete  v.  Foeste,  30  id.  693;  Fanning  v. 
Dunham,  5  Johns.  Ch.  122;  Gore  v.  Lewis,  109  K  C.  539; 
Union  Bank  v.  Bell,  14  Ohio  St.  200;  Kuhner  v.  Butler,  11 
Iowa,  419;  27  Am.  &  Eng.  Ency.  of  Law,  1039;  1  Story,  Eq. 
Jur.  §  64. 

For  the  respondent  there  was  a  brief  by  Wilson  <&  Martin 
and  Wm.  Spensley,  and  oral  argument  by  R.  J.  Wilson. 
They  contended,  inter  alia,  that  sec.  1692,  K.  S.,  in  the  light 
of  its  language,  is  independent  of  all  the  other  sections  of  our 
statute  upon  the -subject  of  usury,  and  in  no  way  relates  to 
usurious  contracts  or  as  to  what  constitutes  usury  in  a  con- 
tract, but  only  deals  with  procedure  in  the  courts  of  this 
state  by  all  persons  setting  up  the  plea  of  usury.  No  mat- 
ter where  the  contract  is  made  or  by  the  law  of  what  state 
it  may  be  governed,  if  it  be  usurious  and  the  party  sets  up 
that  plea  in  a  court  of  this  state,  he  must  make  good  the 
tender  under  that  section.  Piatt  v.  Robinson,  10  Wis.  128. 
But  aside  from  our  statute  whenever  the  debtor  asks  relief, 
he  is  required  as  a  condition  of  obtaining  it  to  pay  the  sum 
actually  due,  together  with  legal  interest.  27  Am.  &  Eng. 
Ency.  of  Law,  1037,  and  cases  cited  in  note  1;  Ferguson  v. 
Sutphen,  8  111.  547;  Parmelee  v.  Lawrence,  44  id.  405;  Tooke 
v.  JVewman,  75  id.  215 ;  Stevens  v.  Metrs,  11  111.  App.  138 ; 
Ros&ncrans  v.  Schnaeke,  13  id.  216.  The  fact  that  the  stat- 
ute forfeits  all  interest  for  usury  does  not  affect  this  equita- 
ble rule;  nor  does  the  fact  that  the  statute  declares  all 
contracts  and  securities  void  for  usury.  27  Am.  &  Eng. 
Ency.  of  Law,  1038 ;  Cushman  v.  Sutphen,  42  111.  256 ;  Carver 
v.  Brady,  104  S".  0.  219.    Our  own  supreme  court,  in  the 
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face  of  our  statutes  now  found  in  sec.  1690,  R.  S.,  has  held 
that  the  defendant  will  not  be  permitted  to  amend  his  an- 
swer, or  answer  after  default,  setting  up  usury,  unless  he 
tenders  the  debt  and  legal  interest.  Newman,  v.  Kershaw, 
10  Wis.  333;  Dole  v.  Northrop,  19  id.  249;  Jones  v.  Walker, 
22  id.  220. 

Pinney,  J.  The  only  question  involved  is  whether  the 
plaintiff  was  entitled  to  recover  any  money  for  interest  on 
the  note  and  mortgage.  They  are  Illinois  contracts,  and 
governed  wholly  by  the  Illinois  laws.  The  judgment  to  be 
given,  in  respect  to  the  questions  of  usury  and  interest 
thereon,  is  to  be  such  as  the  courts  of  that  state  would  give, 
according  to  the  laws  of  Illinois.  By  the  Eevised  Statutes 
of  Illinois  of  1881  (ch.  74,  sees.  1,  4-6),  it  is  provided,  in  sub- 
stance, that  the  lawful  rate  of  interest  shall  be  six  per  cent. ; 
that  it  should  be  lawful,  by  written  contract,  for  parties  to 
agree  that  eight  per  cent,  per  annum,  or  any  less  sum,  should 
be  paid ;  that  no  person  should,  directly  or  indirectly,  accept 
or  receive,  in. money,  goods,  etc.,  or  in  any  other  way,  any 
greater  sum  or  greater  value  for  the  loan,  forbearance,  or 
discount  of  any  money,  goods,  or  thing  in  action,  than  above 
specified,  and  that "  if  any  person  or  corporation  in  this  state 
shall  contract  to  receive  a  greater  rate  of  interest  or  dis- 
count than  eight  per  cent,  upon  any  contract,  verbal  or  writ- 
ten, such  person  or  corporation  shall  forfeit  the  whole  of 
said  interest  so  contracted  to  be  received,  and  shall  be  en- 
titled only  to  recover  the  principal  sum  due  to  such  person 
or  corporation;  and  that  all  contracts  executed  after  this 
act  shall  take  effect,  which  shall  provide  for  interest  or  com- 
pensation at  a  greater  rate  than  herein  specified  on  account 
of  nonpayment  at  maturity,  shall  be  deemed  usurious,  and 
only  the  principal  sum  due  thereon  shall  be  recoverable." 
The  above  provisions  are  also  made  applicable  to  any  writ- 
ten contract,  wherever  payable,  if  made  iij  Illinois,  or  be- 
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tween  citizens  or  corporations  of  that  state  and  citizens  or 
corporations  of  any  other  state,  territory,  or  country,  or 
shall  be  secured  by  mortgage  or  trust  deed  on  lands  in  such 
state. 

It  is  difficult  to  see  how  there  can  be  any  room  for  doubt 
of  the  legislative  intent  where  it  is  enacted,  as  in  these  pro- 
visions, that,  if  any  person  or  corporation  shall  contract  to 
receive  a  greater  rate  of  interest  or  discount  than  eight 
per  cent.,  such  person  or  corporation  "  shall  forfeit.the  whole 
of  said  interest  so  contracted  to  be  received,  and  shall  be 
entitled  only  to  recover  the  principal  stun  due  to  such  per- 
son or  corporation."  The  latter  clause  is  too  clear  and  de- 
cisive to  admit  of  doubt  or  require  construction.  The  stat- 
ute is  aimed  at  the  evils  supposed  to  grow  out  of  usurious 
contracts,  and  it  imposes  the  loss  of  all  interest,  not  only 
such  as  might  accrue  before  the  maturity  of  the  obligation, 
bat  that,  as  well,  which  might  accrue  thereafter.  The  case 
of  First  Nat.  Bank  v.  Davis,  108  111.  633,  relied  on  by  the 
plaintiff,  which  arose  under  a  statute  the  same  in  substance, 
holds  that,  where  the  contract  is  usurious,  after  the  maturity 
of  the  obligation  the  principal  sum  will  draw  the  legal  rate 
of  interest  at  six  per  cent.,  and  that  interest  at  that  rate 
may  be  recovered  thereon.  This  appears  to  be  directly  con- 
trary to  the  words  of  the  statute.  The  decision  was  by  a 
divided  court;  two  of  its  judges  dissenting  from  this  view, 
and  two  others  of  the  seven  holding  that  the  transaction 
in  question  was  not  usurious.  The  proposition,  therefore, 
for  which  the  case  is  cited,  could  not  have  had  the  concur- 
rence, it  would  seem,  of  more  than  three  judges, —  a  mi- 
nority of  the  court.  In  the  subsequent  case  of  Harris  v. 
Breeder,  119  111.  467,  471,  where  the  same  question  again 
arose,  the  case  of  First  Nat.  Bank  v.  Davis,  supra,  was 
considered,  and  it  was  expressly  overruled,  as  to  this  ques- 
tion, by  the  unanimous  decision  of  the  court,  made  before x 
the  securities  in  question  were  executed;  and  it  was  held  in 
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Harris  v.  Bressler,  supra,  that  in  such  case  no  interest,  but 
only  the  principal  sum,  could  be  recovered.  Had  the  plaint- 
iff sued  the  defendant  Sail  on  the  note  in  Illinois,  it  is  mani- 
fest that,  on  the  defense  made  that  it  was  usurious,  he 
could  not  have  recovered  any  interest,  and  would  have  been 
"  entitled  only  to  recover  the  principal  sum  due."  This  view 
is  decisive  of  the  case. 

As  the  defendants  have  not  applied  for  equitable  relief, 
the  equity  rule  applicable  to  cases  requiring  a  tender  of  the 
principal  sum  loaned,  as  a  condition  of  relief,  does  not  apply. 
The  defendants  stand  on  the  defensive,  and  claim  only  what 
the  statute  secures  to  them. 

The  provision  of  sec.  1692,  R.  S.,  that  "  when  any  person 
shall  set  up  the  plea  of  usury  in  any  action  instituted  against 
him,  such  person,  to  be  entitled  ...  to  the  benefit  of 
such  plea,  shall  prove  a  tender  of  the  principal  sum  of  money 
or  thing  loaned  to  the  party  entitled  to  receive  the  same,"  is 
a  provision  of  the  usury  laws  of  this  state,  and  relates  only 
to  actions  upon  contracts  made  usurious  by  the  provision  of 
the  statute  of  this  state,  and  has  no  application  to  a  case 
like  the  present,  arising  under  and  governed  by  the  statute 
against  usury  of  another  state. 

It  follows  that  the  judgment  of  the  circuit  court  is  errone- 
ous as  to  the  sum  adjudged  due,  and  must  be  reversed.  The 
plaintiff  cannot  have  judgment  for  more  than  the  principal 
sum  of  $4,000  and  costs. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  in  conformity  to  the  opinion  of  this  court. 
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Meyer,   Administrator,    Appellant,  vs.   Gakthwaite   and 
others,  Respondents. 

February  $1  —  March  10, 1896. 

Equity:  Adequate  remedy  at  law:  Waiver  of  objection:  Estates  of  dece- 
dents: When  circuit  court  will  take  jurisdiction:  Unadministered 
assets:  Discovery. 

1.  The  objection  to  the  jurisdiction  of  a  court  of  equity  on  the  ground 

that  plaintiff  has  an  adequate  remedy  at  law  is  waived  if  not  taken 
by  answer  or  demurrer  on  that  ground,  and  cannot  be  raised  for  |111 
the  first  time  by  a  demurrer  ore  tenus  on  the  triaL 

2.  Notwithstanding  such  a  waiver  of  that  objection,  however,  the  cir- 

cuit court  will  decline  to  take  jurisdiction  in  matters  arising  in 
the  administration  of  estates  of  decedents,  except  where  special 
circumstances  show  that  a  complete  and  adequate  remedy  cannot 
be  given  by  the  county  court. 

3.  An  administrator  de  bonis  non  may  maintain  an  equitable  action 

in  the  circuit  court  to  recover  unadministered  assets,  possession 
of  which  was  taken  and  retained  by  the  defendants  after  the 
death  of  the  executor,  where  a  discovery  is  necessary.  The  rem- 
edy in  the  county  court  by  a  proceeding  in  the  nature  of  a  dis- 
covery under  sec.  8825,  R.  S..  is  not  adequate  and  complete  in  such 
a  case,  because  after  the  property  was  discovered  it  would  be  nec- 
essary to  bring  another  action  in  a  court  of  general  jurisdiction 
for  its  recovery. 

4.  Personal  property  given  by  a  will  to  one  person  for  life  with  re- 

mainder to  another  who  is  also  executor  constitutes  unadminis- 
tered assets  which  pass  to  the  administrator  de  bonis  non,  where 
the  executor  died  before  the  life  tenant  without  administering 
the  estate  other  than  by  controlling  and  managing  the  property 
together  with  the  life  tenant,  and  did  not  give  a  bond  under  sec. 
8795,  R.  S.,  such  as  would  vest  the  title  in  him  in  his  own  right 

Appeal  from  an  order  of  the  circuit  court  for  Grant 
county:  Geo.  Clementson,  Circuit  Judge.     Reversed. 

This  action  is  brought  by  the  plaintiff,  as  administrator 
de  bonis  non,  with  the  will  annexed,  of  the  estate  of  James 
Moore,  deceased,  against  the  defendant  Edward  Garthwaite, 
who  is  alleged  to  have  in  his  possession  certain  unadminis- 
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tered  assets  of  the  estate  of  the  deceased.  The  complaint 
alleges  that  the  deceased,  by  his  last  will,  left  all  his  personal 
property  to  his  wife,  Sarah  Moore,  for  her  life,  and  to  his 
only  child,  John  S,  Moore,  after  her  death,  and  made  John 
S.  Moore  exeoutor  of  his  will ;  that  the  will  was  admitted 
to  probate,  and  John  S.  Moore  qualified  as  executor,  but  did 
nothing  about  the  administration;  that  he  lived  in  the  same 
house  with  his  mother,  and  they  two  "  controlled  and  man- 
aged" the  property;  that  the  property  consisted  mostly  of 
money  and  money  securities;  that  John  S.  died  June  8, 1891, 
leaving  a  widow  and  child;  that  after  the  death  of  John  S. 
his  widow  and  his  mother,  Sarah  Moore,  took  possession  of 
the  estate  of  James  Moore,  and  assumed  control  and  man- 
agement of  it;  that  Sarah  Moore  afterwards  intermarried 
with  the  defendant  Garthwaite;  that  they  gave  a  part  of 
the  estate  of  James  Moore  to  the  widow  of  John  S.  Moore, 
and  kept  the  rest  themselves;  that  Sarah  Moore  died,  and 
the  said  Edward  Oarthwaite  took  possession  of  and  retains 
all  the  assets  of  the  estate  of  James  Moore  which  were  with 
him  and  Sarah  at  the  time  of  her  death ;  that  the  plaintiff 
does  not  know  the  amount  or  form  of  such  assets.  The 
complaint  demands  judgment  for  an  accounting  of  the  prop- 
erty which  came  to  the  possession  of  the  defendants,  and 
that  they  be  required  to  deliver  the  same,  or  the  proceeds 
thereof,  to  the  plaintiff.     Garthwaite  answered. 

On  the  trial  the  defendant  Garthwaite  interposed  a  de- 
murrer ore  tenus  to  the  complaint,  whioh  the  court  sustained. 
From  the  order  sustaining  the  demurrer  this  appeal  is  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Bushndl,  Wathins  &  Moses,  and  for  the  respondents  on  that 
of  John  D.  Wilson. 

Newman,  J.  The  objection  to  the  jurisdiction  of  a  court 
of  equity  on  the  ground  that  the  plaintiff  has  an  adequate 
remedy  at  law  must  be  taken,  in  the  first  instance,  by  an- 
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swer  or  demurrer  on  that  ground,  or  it  is  waived.  It  cannot 
be  raised  afterwards  by  a  demurrer  ore  tenue  on  the  trial. 
Termey  v.  State  Bank,  20  Wis.  152,  164;  Sherry  v.  Smith,  72 
Wis.  339 ;  Sweeteer  v.  Silber,  87  Wis.  102.  The  only  question 
which  could  properly  be  raised  by  the  demurrer  ore  tenus  is, 
Does  the  complaint  state  a  cause  of  action  in  equity  ?  Sherry 
v.  Smith,  supra. 

It  seems  to  be  settled  in  this  state  that  the  circuit  court, 
as  a  court  of  equity,  has  a  general,  original  jurisdiction  over 
matters  arising  in  the  administration  of  estates,  concurrent 
with  the  county  courts.  1  Pomeroy,  Eq.  Jur.  §§  846-351 ; 
Olo88cott  v.  Wcvrner,  20  Wis.  654;  Try  on  v.  Farnsworth,  30 
Wis.  577;  Brook  v.  Chappell,  34  Wis.  405;  Cattin  v.  Wheeler, 
49  Wis.  507,  520.  Yet  that  jurisdiction  is  practically  sus- 
pended to  this  extent:  that  the  circuit  court  will  decline  to 
take  jurisdiction  over  such  matters  unless  such  special  facts 
appear  as  show  that  a  complete  and  adequate  remedy  cannot 
be  given  by  the  county  court.  Batchelder  v.  Batchelder,  20 
Wis.  452;  Willie  v.  Fox,  25  Wis.  646;  Kugler  v.  Frien,  62 
Wis.  248 ;  Rawley  v.  Tesch,  72  Wis.  299 ;  3  Pomeroy,  Eq.  Jur. 
§  1154.  So  the  circuit  court  should  decline  to  take  jurisdic- 
tion of  this  case,  even  if  a  cause  of  action  which  is  within  its 
general  equity  jurisdiction  is  stated,  notwithstanding  this 
question  of  jurisdiction  has  been  waived  by  the  defendant 
by  omitting  to  raise  it  by  answer  or  demurrer,  unless  it  also 
appears  by  the  complaint  that  circumstances  exist  which 
will  render  the  remedy  which  is  within  the  competency  of 
the  county  court  inadequate  and  incomplete.  So  the  precise 
question  in  this  case  is  whether  the  complaint  states  a  cause 
of  action  in  equity,  of  which  the  county  court,  by  reason  of 
its  restricted  jurisdiction,  is  incompetent  to  afford  an  ade- 
quate and  complete  remedy. 

Does  the  complaint  state  a  cause  of  action  in  equity?  The 
will  of  James  Moore  gave  all  of  his  personal  estate  to  his 
widow,  Sarah  Moore,  "  for  and  during  her  natural  life,"  and 
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after  her  death  to  John  S.  Moore,  his  only  son,  whom  he  ap- 
pointed to  be  the  executor  of  his  will.  The  will  was  proved 
and  admitted  to  probate.  Letters  testamentary  were  issued 
to  John  S.  Moore,  and  he  qualified  by  filing  a  proper  bond. 
So  far  as  appears,  he  did  nothing  towards  administering  the 
estate.  He  filed  no  sufficient  inventory.  The  property  "  was 
mostly  money  and  money  securities,"  alleged  to  have  been 
"more  than  four  thousand  dollars."  John  lived  with  his 
mother,  in  the  same  house, "  as  they  had  always  done  before." 
They  kept  all  the  personal  property  of  the  deceased,  James 
Moore,  "in  their  hands  and  possession,  and  together  con- 
trolled and  managed  the  same  "  until  John  S.  died,  June  8, 
1891.  John's  widow  and  his  mother,  Sarah  Moore,  then 
took  possession  of  the  property,  and  "  assumed  the  control 
and  management  thereof."  Afterwards  Sarah  Moore  inter- 
married ^with  the  defendant  Edwwrd  Garthwaite,  and  they 
"together  took  and  assumed  and  retained  the  possession, 
control,  and  management  of  all  the  said  property,"  except 
that  they  gave  a  part  of  it  to  the  widow  of  John  S.  The 
plaintiff  does  not  know,  and  has  no  means  of  ascertaining, 
how  much  was  given  to  John's  widow,  nor  how  much  was 
retained  by  Sarah  Moore  and  Garthwcrite.  Sarah  Moore  died 
intestate  March  11, 1894,  when  Garthwaite  took  and  assumed 
possession  of  all  of  such  property  which  had  been  in  the  pos- 
session of  Sarah  Moore  and  himself,  and  still  retains  it.  The 
plaintiff  is  administrator  de  bonis  non  of  the  estate  of  James 
Moore,  and  seeks  for  an  accounting  by  the  defendants  Addie 
Moore,  widow  of  John  S.,  and  Garthwaite.  The  question 
arising  here  is  whether  these  faots  shpw  that  this  property 
in  the  hands  of  Garthwaite  and  Addie  Moore  is  unadmin- 
istered  assets  of  the  estate  of  James  Moore,  or  had  it  been 
so  dealt  with  as  to  become  the  property  of  John  S.  Moore 
before  his  death? 

The  title  to  this  property  never  vested  in  the  widow  of 
James.    It  was  money  and  choses  in  action.    The  will  made 
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no  specific  bequest.  She  was  entitled  to  the  income  only  of 
the  money  and  securities  during  her  natural  life.  It  was 
the  dut)'  of  the  executor  to  keep  the  money  invested  in  per- 
manent securities,  and  to  pay  over  the  accruing  interest  to 
the  widow  during  her  life.  Then  his  title  to  the  residue 
would  become  perfect.  Oolder  v.  LitUejohn,  30  Wis.  344, 
351;  Jones  v.  Jones,  66  Wis.  310;  6  Am.  &  Eng.  Ency.  of 
Law,  883,  884,  and  cases  cited  in  notes.  So  far  as  appears 
by  the  complaint,  the  title  which  vested  in  John  S.  in  his 
representative  capacity  remained  unchanged  at  the  time  of 
his  death.  It  is  not  alleged  that  he  made  any  changes  or 
did  anything  with  or  in  reference  to  the  property.  The 
only  allegation  is  that  they  "  together  controlled  and  man- 
aged the  same."  This  is  altogether  too  indefinite  for  an 
allegation  that  any  of  it  was  sold  or  disposed  of.  "  The 
personal  representative  of  the  deceased,  in  the  first  instance 
and  until  there  has  been  some  change  in  the  mode  of  hold- 
ing the  assets,  must  always  be  treated  as  holding  them  en 
autre  droit,  and  not  in  his  own  right."  3  Redf.  Wills  (3d 
ed.),  130,  par.  2.  So  far  as  appears,  these  are  the  identical 
securities,  unchanged,  which  James  Moore  held.  No  doubt, 
John  S.  had  power  to  sell  and  dispose  of  them  for  reinvest- 
ment or  other  proper  purpose.  And  no  person  could  derive 
title  to  them  but  through  him.  Murphy  v.  Hanrakan,  50 
Wis.  485;  Melms  v.  Pfister,  59  Wis.  186;  Gundi*y  v.  Henry's 
Estate,  65  Wis.  559;  Miller  v.  Tracy,  86  Wis.  330.  But,  so 
long  as  Sarah  Moore  lived,  he  was  bound  to  keep  the  fund 
entire,  so  that  its  proper  income  could  be  paid  t<j  her  during 
her  life.  He  might  have  substituted  a  bond  under  sec.  3795, 
R.  S.,  and  thus  become  vested  with  the  title  in  his  own 
right,  without  further  administration.  Will  of  Cole,  52  Wis. 
591.  But  although  sole  residuary  .legatee,  he  could  hardly 
hold  the  estate  in  his  individual  capacity,  until  he  had  per- 
formed all  the  purposes  of  the  will,  or  had  complied  with 
the  statute  referred  to.    It  is  not  averred  that  he  had  com- 
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plied  with  the  statute,  and  the  purposes  of  the  will  had  not 
yet  been  performed.  The  widow  was  still  living  and  enti- 
tled to  the  income.  When  personal  property  is  disposed  of 
by  a  residuary  legacy,  it  does  not  vest  at  once  in  the  legatee, 
but  in  the  executors,  by  operation  of  law,  subject  to  distri- 
bution, as  in  case  of  intestacy.  Mdms  v.  PJtster>  59  Wis. 
186. 

This  seems  to  establish  that  at  the  time  of  the  death  of 
John  S.  these  assets  .were  still  in  his  hands  as  executor  of 
his  father's  estate,  and  unadministered.  Such  unadminis- 
tered  assets  pass  to  the  administrator  de  bonis  non>  to  be 
administered  by  him.  2  Williams,  Ex'rs  (7th  Am.  ed.),  106. 
So  it  seems  to  be  established  that  the  plaintiff,  in  his  char- 
acter of  administrator  de  bonis  non,  has  a  cause  of  action 
against  at  least  some  of  the  defendants. 

Is  it  a  cause  of  action  of  which  a  court  of  equity  will  take 
jurisdiction  ?  It  will,  unquestionably,  unless  the  county  court 
can  give  an  adequate  and  complete  remedy.  By  the  phrase 
"  adequate  and  complete  remedy  "  is  meant  a  remedy  "  as 
practicable  and  efficient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity."  When  "  time,  ex- 
pense, and  a  multiplicity  of  suits  will  be  saved  by  it,  and  the 
rights  of  all  concerned  will  be  settled  in  one  litigation,"  a 
court  of  equity  has  jurisdiction.  OuUichson  v.  Mac/sen,  87 
Wis.  19;  1  Pomeroy,  Eq.  Jur.  §§  180,  243. 

Can  the  county  court  afford  relief  as  practicable,  as  effi- 
cient, as  prompt,  as  is  the  remedy  in  equity  ?  It  can  enter- 
tain no  action,  whether  at  law  or  in  equity,  for  the  recovery 
of  the  possession  of  assets  of  estates  which  are  in  the  process 
of  administration  in  that  court.  The  proper  remedy  of  the 
administrator  de  bonis  non  for  the  recovery  of  specific,  un- 
concealed assets,  would  be  an  action  of  replevin,  in  the  circuit 
court,  if  the  value  was  sufficient.  This  action  is  to  recover 
a  fund,  of  the  amount,  form,  and  condition  of  which  the 
plaintiff  is  ignorant,  so  that  a  discovery  is  necessary.    That 
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is  a  distinct  ground  for  the  interposition  of  a  court  of  equity, 
not  abrogated  by  sec.  4096,  R  S.,  except  when  it  is  in  aid  of 
another  action.  And  equity  alone  could  furnish  efficient  re- 
lief. At  law  a  judgment  for  damages  alone  could  be  given, 
in  case  the  property  could  not  be  found  and  physically  taken, 
while  in  equity  the  court  could  enforce  delivery  by  a  proper 
order  or  judgment.  A  proceeding  in  the  nature  of  a  dis- 
covery may  be  had  in  the  county  court,  under  sec.  3825, 
ft.  S.  But  if  property  is  discovered,  there  is  no  remedy  to 
enforce  its  delivery  or  restoration  to  the  estate.  Sadding- 
iorCs  Estate  v.  J7ewitt>  70  Wis.  240.  After  its  discovery  an- 
other action  must  be  brought  for  its  recovery,  in  a  court  of 
general  jurisdiction,  either  at  law  or  in  equity,  as  the  exigency 
of  the  case  may  require.  This  remedy  requires  circuity  of 
action  and  a  multiplicity  of  suits, —  both  grounds  for  the  in- 
terposition of  equity.  Clearly  the  remedy  which  the  county 
court  can  afford  is  not  equally  practicable,  efficient,  and 
prompt  as  the  remedy  in  a  court  of  equity. 

Within  the  rules  above  stated,  the  complaint  states  a  cause 
of  action  in  equity,  of  which  the  circuit  court  has  jurisdic- 
tion. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 


McCoy,  Bespondent,  vs.  Northwestern  Mutual  Kblief  As- 
sociation, Appellant. 

February  21 — March  10, 1896. 

Mutual  benefit  societies:  Conflict  between  by-laws  and  contract  of  insur- 
ance: Liability  in  case  of  suicide:  Waiver:  Estoppel 

1.  A  provision  against  liability  in  case  of  death  by  suicide,  contained 
in  a  certificate  of  membership  in  a  mutual  relief  association, 
though  not  authorised  by  its  by-laws,  is  a  binding  part  of  the  con- 
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tract  of  insurance,  if  not  in  violation  of  the  articles  of  organiza- 
tion of  the  association. 
2.  A  contract  of  life  insurance  expressly  excluding  liability  in  case  of 
death  by  suicide  cannot  be  changed  by  the  application  of  the  doc- 
trine of  waiver  or  estoppel  so  as  to  cover  death  from  that  cause; 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Fay- 
ette county :  Geo.  Clementson,  Circuit  Judge. '  Reversed. 

This  action  was  brought  by  the  plaintiff  against  the  defend- 
ant, a  corporation  doing  an  insurance  business  on  the  co- 
operative plan,  on  certificate  of  membership  No.  7,844,  issued 
to  William  McCoy,  April  11,  1889,  which  matured  and  be- 
came payable  to  plaintiff  as  beneficiary,  by  his  death  by 
suicide,  July  8, 1892,  unless  the  manner  of  such  death  con- 
stitutes a  defense  to  plaintiff's  claim.  The  certificate,  by  its 
terms,  requires  defendant  to  pay  plaintiff  eighty  per  cent, 
of  an  assessment  made  upon  the  members  of  the  association, 
under  its  system,  not  exceeding  in  all  $2,000.  The  only 
method  or  remedy  by  which  plaintiff  can  enforce  her  rights 
as  beneficiary  is  by  an  action  in  equity  to  compel  the  asso- 
ciation to  comply  with  the  terms  of  the  certificate  by  mak- 
ing an  assessment  upon  its  members  and  paying  the  proceeds 
thereof  to  her,  not  exceeding  in  all  $2,000.  Plaintiff's  claim 
was  duly  proved  under  the  rules  and  regulations  of  the  as- 
sociation and  the  terms  of  the  certificate,  and,  after  the  ter- 
mination of  the  period  within  which  defendant  was  required 
to  levy  the  assessment,  it  having  neglected  and  refused  so- 
to  do  on  the  ground  that  the  assured  came  to  his  death  by 
suicide,  this  action  was  brought. 

The  application  made  by  the  assured  for  membership  in 
the  association,  upon  which  the  certificate  was  issued,  con- 
tained the  following:  "I  hereby  agree  that  the  association 
assumes  no  liability  in  case  of  suicide  or  self-destruction,  and 
that  the  certificate  of  membership  shall  contain  the  usual 
terms,  conditions,  and  regulations.  .  .  ."  Indorsed  on 
the  back  of  the  certificate,  and  made  a  part  of  the  contract 


Digitized  by  CjOOQIC 


Wis.]  JANUARY  TERM,  1896.  579 

McCoy  vs.  Northwestern  Mutual  Relief  Ass'n. 

of  insurance,  was  the  following:  "(1)  Suicide  or  self -destruc- 
tion of  the  member  herein  named,  whether  voluntary  or  in- 
voluntary, sane  or  insane,  at  the  time  thereof,  is  not  a  risk 
assumed  by  this  association.  ...  (2)  Neither  the  mem- 
ber .  .  .  nor  the  association  shall  be  liable  upon  the 
certificate  .  .  .  for  any  suicide  or  self-destruction  for  a 
greater  amount  than  eighty  per  cent,  of  the  assessments  paid 
by  such  member." 

The  trial  court  found  facts  in  accordance  with  the  forego- 
ing. Also,  in  effect,  -that  the  articles  of  organization  of  the 
defendant,  when  the  certificate  was  issued,  provided  that 
members  should  be  entitled  to  receive  benefits  upon  such 
terms  and  subject  to  such  regulations  as  prescribed  by  the 
board  of  directors  or  the  executive  committee;  that,  until 
January  15,  1890,  there  was  no  by-law  or  regulation  of  the 
defendant  adopted  in  accordance  with  such  articles,  or  at  all, 
authorizing  the  issuance  of  a  certificate  with  the  provision 
against  liability  in  case  of  death  by  suicide  or  self-destruc- 
tion ;  that  by  the  by-laws  and  regulations  existing  prior  to 
the  date  mentioned  all  certificates  were  payable  absolutely 
upon  maturity  by  death,  whether  caused  by  suicide  or  oth- 
erwise, and  that  the  form  of  application  and  certificate  used 
by  the  association  up  to  February  7, 1889,  was  in  accordance 
therewith,  after  which  date,  by  the  secretary  of  the  associa- 
tion, without  authority  of  the  board  of  directors,  a  provision 
was  inserted  in  the  applications  and  indorsed  on  the  back  of 
the  certificates  used,  similar  to  the  provisions  in  the  applica- 
tion and  on  the  back  of  the  certificate  in  question,  limiting 
mortuary  benefits  to  cases  of  death  from  causes  other  than 
suicide  or  9elf -destruction ;  that  in  November,  1889,  notice 
was  sent  to  the  members  of  the  association,  including  the 
deceased,  of  a  proposed  amendment  to  the  by-laws,  provid- 
ing against  liability  in  case  of  death  by  suicide  or  self- 
destruction,  and  on  the  15th  day  of  January,  1890,  pursuant 
to  suoh  notice,  such  an  amendment  was  duly  adopted,  and  it 
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'was  provided  that  all  certificates  issued  prior  to  January  25, 
1890,  should  be  known  as  "  Old  Series,"  and  those  issued 
after  January  24,  1890,  should  be  known  as  "  New  Series; " 
that  a  new  provision  was  made  in  regard  to  the  classifica- 
tion of  certificates  and  in  regard  to  assessments,  applicable 
only  to  the  new  series,  and  it  was  further  provided  that 
members  holding  old  series  certificates  should  be  assessed 
according  to  the  old  by-laws,  though  such  holders  might  ex- 
change such  certificates  for  certificates  of  the  new  series; 
that  on  the  9th  day  of  January,  1890,  accompanied  by  a  no- 
tice of  an  assessment,  the  deceased  received  a  communica- 
tion from  the  defendant  in  the  form  of  a  circular  letter 
addressed  to  each  member  of  the  association,  to  the  effect 
that  after  January  21, 1890,  a  new  form  of  certificate  would 
be  issued,  containing  advantages  over  the  old  form,  in  that, 
among  other  things,  there  would  no  longer  be  any  liability 
in  case  of  death  by  suicide;  that  thereafter,  July  11, 1892, 
he  received  another  circular  letter,  calling  attention  to  the 
new  regulations,  and  urging  the  exchange  of  the  old  for  the 
new  certificates,  because  of  the  exemption  from  liability  in 
case  of  suicide ;  that  prior  to  the  death  of  the  assured  he  paid 
eighteen  assessments  in  consequence  of  the  death  of  mem- 
bers, two  of  which  were  by  suicide,  one  of  such  being  No- 
vember 30, 1890,  and  the  other  April  29, 1891,  and  in  each 
case  notice  of  the  assessment  was  given,  together  with  notice 
of  the  cause  of  death. 

The  court  found,  as  conclusions  of  law,  in  effect,  that  the  pro- 
visions in  the  application  and  on  the  back  of  the  certificate 
in  regard  to  liability  in  case  of  death  by  suicide  were  not 
in  accordance  with  the  by-laws  of  the  defendant  existing  at 
the  time  such  certificate  was  issued,  and  therefore  they 
they  formed  no  part  of  the  contract  of  insurance;  that  de» 
fendant  had  repeatedly  shown  that  it  so  interpreted  the  con- 
tract by  assessing  the  assured  upon  his  certificate  to  pay 
death  losses  caused  by  suicide,  and  that  defendant  had  waived 
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any  right  to  insist  on  such  provisions  by  repeatedly  assessing 
the  assured  for  his  full  proportion  of  losses  which  accrued 
to  the  association  on  account  of  the  death  of  members  by 
suicide. 

Exceptions  were  taken  on  the  part  of  defendant  necessary 
to  raise  the  questions  here  considered.  Judgment  was  ren- 
dered in  plaintiffs  favor  in  accordance  with  the  conclusions 
of  the  trial  court,  and  from  such  judgment  this  appeal  was 
taken. 

H.  W.  Chynoweth,  for  the  appellant,  argued,  among  other 
things,  that  the  contract  would  be  good  even  though  it  ran 
against  the  provisions  of  the  by-laws.  Palmer  v.  Comm. 
Travellers'  M.  A.  Asso.  53  Hun,  601 ;  Block  v.  Valley  Mut. 
Ins.  Asso.  52  Ark.  201 ;  Morrison  v.  Wis.  O.  F.  M.  L.  Ins. 
Co.  59  Wis.  162;  Davidson  v.  Old  People's  M.  B.  Soc.  39 
Minn.  303;  National  Bank  v.  Matthews,  98  U.  S.  621;  Na- 
tional Bank  v.  Whitney,  103  id.  99;.  Swope  v.  Leffingwell,  105 
id.  3;  Fortier  v.  N.  O.  Nat.  Bank,  112  id.  439;  Reynolds  v. 
GrawfordsviUe  F.  Nat.  Bank,  id.  405. 

For  the  respondent  there  was  a  brief  by  Orton  &  Osborn 
and  Wilson  &  Martin,  and  oral  argument  by  P.  A.  Orton. 
They  contended,  inter  alia,  that  the  stipulations  of  the  policy 
that  the  defendant  should  not  be  liable  in  case  of  suicide  are 
interpolations,  placed  there  by  the  secretary  and  manager 
Without  any  authority  whatever,  and  contrary  to  the  by- 
laws of  the  association  and  its  articles  of  incorporation,  and 
are  therefore  void  and  form  no  part  of  the  contract.  Nib- 
lack,  Benefit  Soc.  §  97;  McCoy  v.  Roman  Catholic  Mut, 
Ins.  Co.  152  Mass.  272;  Evans  v.  Trimountain  M.  F.  Ins, 
Co.  9  Allen,  329;  SweU  v.  Citizens'  M.  R.  Soc.  78  Me.  541 
Hirsch  v.  U.  S.  Grand  Lodge  0.  B.  A.  56  Mo.  App.  101 
Hall  v.  Merrill,  47  Minn.  260;  Covenomt  M.  B.  Asso.  v 
Spies,  114  111.  463;  Metropolitan  S.  F.  A.  Asso.  v.  Windover, 
137  111.  417;  Cooke,  Life  Ins.  §  11;  2  Am.  &  Eng.  Ency.  of 
Law,  176;  16  id.  44;  Day  v.  Mill-Owners'  M.  F  Ins.  Co.  75 
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Iowa,  694;  Supreme  Lodge  K.  P.  v.  La  Malta,  95  Tenn.  157. 
The  stipulations  are  also  invalid  because  they  destroy  the 
equality  of  rights  and  liabilities  between  certificate  holders, 
which  is  the  essential  principle  of  mutual  insurance.  Mac- 
Kinnon v.  Mut.  F.  Ins.  Co.  83  Wis.  12;  Davis  v.  Parcher  ds 
J.  <&  A.  Stewart  Co.  82  id.  488,  498;  Great  W.  Tel.  Co.  v. 
Burnham,  79  Wis.  47;  Bowen  v.  Kuehn,  id.  53;  Clevengerv. 
Mut.  L.  Ins.  Co.  2  Dak.  114;  Niblack,  Ben.  Soc.  §  17;  16 
Am.  <fc  Eng.  Ency.  of  Law,  66,  67;  Marblehead  M.  F.  Ins. 
Co.  v.  Hay  ward,  3  Gray,  208;  Peopled  Equitable  M.  F.  Ins. 
Co.  v.  Arthur,  7  id.  267. 

Marshall,  J.  It  clearly  appears  from  the  foregoing  state- 
ment of  facts  that  the  contract  which  the  appellant  and  the 
assured  made,  as  evidenced  by  the  application  for  and  the 
certificate  of  membership,  provides  in  clear,  unmistakable  ' 
language  against  liability  in  case  of  death  by  suicide  or  self- 
destruction  ;  but  it  is  contended  that,  notwithstanding  such 
is  the  case,  the  provisions  in  that  regard  do  not  form  a  part 
of  the  contract  between  the  parties,  because  the  by-laws  of 
the  association,  at  the  time  deceased  was  admitted  to  mem- 
bership, did  not  authorize  any  such  limitation  upon  its  lia- 
bility, and  that  such  by-laws  must  prevail  over  the  express 
contract  of  the  parties,  in  case  of  conflict.  Such  is  the  posi- 
tion of  the  respondent,  as  we  understand  it,  and  of  the 
learned  circuit  judge  before  whom  the  case  was  tried  at  the 
circuit.  If  such  is  the  law,  obviously  the  judgment  must  be 
affirmed,  because  it  is  well  settled  that,  if  a  contract  for  life 
insurance  does  not  provide  against  liability  in  case  of  death 
by  suicide  or  self-destruction,  then  such  cause  of  death  does 
not  constitute  a  defense.  Mills  v.  Rebstock,  29  Minn.  380; 
Darrow  v.  Family  Fund  Soc.  116  N.  Y.  537;  Fitch  v.  Am. 
Pop.  L.  Ins.  Co.  59  N.  Y.  557;  Freeman  v.  Nat.  Ben.  Soc. 
42  Hun,  252. 

The  articles  of  organization  of  the  association  did  not  con- 
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tain  any  prohibition  against  the  acceptance  of  members  under 
contract  providing  against  liability  in  the  event  of  death  by 
suicide  or  self-destruction.  So,  at  the  most,  the  issuance  of 
the  certificate  in  this  case  was  a  mere  violation  of  the  by- 
laws, which  would  not  necessarily  affect  the  contract.  Mor- 
rison v.  Wis.  0.  F.  M.  L.  Ins.  Co.  59  Wis.  162.  It  was  there 
held,  in  effect,  that  where  the  certificate  of  membership  of 
a  mutual  benefit  society  is  inconsistent  with  the  by-laws  of 
the  association,  the  certificate  is,  nevertheless,  binding  upon 
the  company  according  to  its  terms;  distinguishing  between 
the  rule  thus  laid  down  and  the  rule  in  Luthe  n.  Farmers* 
M.  F.  Ins.  Co.  55  Wis.  543,  where  a  policy  of  insurance,  is- 
sued in  a  manner  prohibited  by  the  charter  of  the  company, 
was  held  void  on  that  ground.  To  the  same  effect  is  David- 
son v.  Old  People's  M.  B.  Soo.  39  liutif.  303;  also  Fitzger- 
ald v.  Equitable  R.  F.  L.  Asso.  3  K  T.  Supp.  214,  where  it 
is  held,  in  effect,  that,  in  the  absence  of  fraud,  a  provision  in 
a  certificate  of  membership  in  a  mutual  life  association  will 
prevail  over  a  clause  in  the  by-laws  of  such  association  con- 
flicting therewith  and  tending  to  limit  its  liability,  though 
the  application  stipulates  that  such  by-laws  shall  constitute 
a  part  of  the  contract.  So  in  Union  Mut.  F.  Ins.  Co.  v. 
Keyset,  32  N.  H.  313,  where  it  is  held,  in  effect,  that  if  a 
policy  of  insurance  is  issued  in  violation  of  the  by-laws,  if 
not  prohibited  by  the  charter,  it  is  binding  according  to  its 
terms  on  the  corporation  or  association  issuing  it.  Hirsch 
v.  U.  S.  Grand  Lodge  0.  B.  A.  56  Mo.  App.  101,  cited  to 
the  contrary,  appears  to  be  in  perfect  accord  with  the  fore- 
going. 

While  the  decisions  are  not  numerous  on  this  subject,  there 
is  no  substantial  conflict,  and  we  understand  the  general 
principle  to  be  firmly  established  that  though,  generally 
speaking,  a  member  of  a  mutual  benefit  association  or  in- 
surance company  is  bound  to  take  notice  of  its  by-laws,  even 
if  not  recited  or  referred  to  in  the  certificate  of  membership 
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or  policy,  yet,  when  such  certificate  or  policy  and  the  by- 
laws conflict,  so  long  as  the  contract  as  written  is  within 
the  power  of  the  association  under  its  charter  or  articles  of 
organization,  it  will  prevail  over  the  by-laws,  and  by  it  the 
rights  and  liabilities  of  the  parties  must  be  determined. 
Niblack,  Ben.  Soc.  &  Ace.  Ins.  §  147. 

It  follows  from  the  foregoing  that  the  amotafcaton  of  the 
trial  court,  to  the  effect  that  the  by-laws  of  the  appellant 
mast  prevail  over  the  application  for  and  the  certificate  of 
membership,  cannot  be  supported,  but,  on  the  contrary,  the 
latter  must  prevail  and  be  held  the  measure  of  the  liability 
of  the  association  on  the  certificate,  and  that  no  recovery 
thereon  can  be  had  unless  by  reason  of  the  facts  it  is  estopped 
from  insisting  upon  the  contract  as  made  and  from  setting 
up  the  cause  of  death  as  a  defense. 

It  is  claimed  that  the  conduct  of  the  association  in  its 
dealing  with  the  deceased  was  such  as  to  induce  a  belief  on 
his  part  that,  in  the  event  of  death  by  suicide,  that  fact 
would  not  be  insisted  upon  as  a  defense,  notwithstanding  the 
provisions  of  the  contract  in  that  regard;  that  he  relied 
upon  such  conduct  by  refusing  to  exchange  his  certificate 
for  one  of  the  new  series,  though  repeatedly  invited  so  to 
do,  and  twice  paid  assessments  when  the  cause  of  death  was 
suicide;  and  that  it  should  now  be  estopped  from  having  the 
benefit  of  any  different  position  under  its  contract  to  the 
prejudice  of  the  plaintiff.  On  this  branch  of  the  case  mach 
learning  is  displayed,  and  the  general  subject  of  waiver  and 
estoppel  in  cases  of  forfeitures  by  breaches  of  conditions  in 
contracts  of  insurance  is  ably  discussed  in  respondent's  brief 
in  support  of  the  contention  that  appellant  is  estopped  from 
insisting  upon  a  forfeiture  in  this  case;  but  we  are  unable 
to  see  how  the  settled  rules  under  which  it  is  held  that  a 
forfeiture  or  condition  of  forfeiture  may  be  waived  applies 
here.  What  is  insisted  upon  is  not  really  the  waiver  of  a 
forfeiture,  or  an  equitable  estoppel  against  insisting  upon  a 
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condition  of  the  policy,  the  violation  of  which  would  other- 
wise work  a  forfeiture.  It  is  a  misuse  of  the  term  to  so 
speak  of  the  loss  of  benefits  under  the  certificate  in  question. 
What  is  here  sought  is  not  to  prevent  a  forfeiture,  but  to 
make  a  new  contract;  to  radically  change  the  terms  of  the 
certificate  so  as  to  cover  death  by  suicide,  when  by  its  terms 
that  is  expressly  excluded  from  the  contract.  We  do  not 
understand  that  the  doctrine  of  estoppel  or  waiver  goes  that 
far.  After  a  loss  accrues,  an  insurance  company  may,  by 
its  conduct,  waive  a  forfeiture;  or  by  some  act  before  such 
loss  it  may  induce  the  insured  to  do  or  not  to  do  some  act 
contrary  to  the  stipulations  of  the  policy,  and  thereby  be 
estopped  from  setting  up  such  violation  as  a  forfeiture;  but 
such  conduct,  though  in  conflict  with  the  terms  of  the  con- 
tract of  insurance  and  with  the  knowledge  of  the  insured 
and  relied  upon  by  him,  will  not  have  the  effect  to  broaden 
out  such  contract  so  as  to  cover  additional  objects  of  insur- 
ance or  causes  of  loss.  To  illustrate  the  principle  here  laid 
down,  a  policy  of  insurance  against  loss  by  fire  cannot  have 
ingrafted  upon  or  added  to  it,  by  way  of  estoppel  or  waiver, 
provisions  for  insurance  against  loss  by  any  other  causey 
and  no  more  can  a  policy  of  life  insurance,  expressly  limited 
to  payment  of  a  sum  of  money  in  the  event  of  death  from 
causes  other  than  suicide  or  self-destruction,  be  broadened 
out  by  the  application  of  the  law  of  waiver  or  estoppel  so 
as  to  cover  the  cause  excluded  under  the  contract.  While 
a  forfeiture  of  benefits  contracted  for  may  be  waived,  the 
doctrine  of  waiver  or  estoppel  cannot  be  successfully  invoked 
to  create  a  liability  for  benefits  not  contracted  for  at  all. 

From  the  foregoing  it  follows  that  the  judgment  of  the 
circuit  court  must  be  reversed,  and  the  cause  remanded  with 
directions  to  dismiss  the  complaint  and  render  judgment  in 
favor  of  the  defendant  for  costs. 

By  the  Cowt. — Judgment  accordingly. 
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Barnum,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

February  22  —  March  10, 1896. 

Criminal  law:  Heading:  Libel:  Sufficiency  of information  after  verdict: 

Amendment. 

L  An  objection  to  the  sufficiency  of  an  information,  made  for  the 
first  time  after  verdict,  is  too  late  if  the  difficulty  could  have  been 
obviated  by  amendment  had  the  objection  been  made  before  the 
triaL 

&  Thus,  an  information  for  criminal  libel  will  not  be  held  insufficient 
after  verdict  because  the  averment  of  publication  is  defective, 
where  the  defect  could  have  been  obviated  by  an  amendment 
punctuating  such  averment  so  as  to  make  one  clause  therein 
parenthetical 

Errok  to  review  a  judgment  of  the  circuit  court  for  Rich- 
land county :  R.  G.  Sibbbgker,  Judge.    Affirmed. 

The  defendant  was  convicted  of  the  publication  of  a  crim- 
inal libel,  and  brings  error.  The  contention  is  now  made 
that  the  information  is  insufficient  to  sustain  the  conviction, 
because  it  does  not  charge  a  publication  of  anything.  That 
part  of  the  information  necessary  to  be  considered  upon  this 
contention  reads  as  follows: 

"  On  the  8th  day  of  March,  A.  D.  1894,  in  the  city  of 
Eichland  Center,  in  said  county  of  Richland  and  state  of 
Wisconsin,  the  said  Mark  JET.  Barnum  did  then  and  there 
unlawfully  and  maliciously  publish,  and  did  cause  and  pro- 
cure to  be  published  in  a  certain  newspaper  called  Torch  of 
Liberty,  in  a  certain  part  of  which  newspaper  so  published 
as  aforesaid  there  were  and  are  contained  the  false,  scandal- 
ous, and  malicious  libel  of  and  concerning  the  said  E.  M., 
which  said  false,  scandalous,  and  malicious  libel  is  in  the 
words  and  figures  following,  to  wit:  [Here  follows  the  libel, 
in  words  and  figures  at  length.] " 
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Z.  H.  Bancroft^  for  the  plaintiff  in  error. 

John  Z.  Erdatt,  Assistant  Attorney  General,  for  the  de- 
fendant in  error,  argued,  among  other  things,  that  in  constru- 
ing statutes  and  pleadings  the  courts  will  uphold  allegations 
if  the  words  are  sufficient,  notwithstanding  defects  or  lack 
of  punctuation.  1  Am.  &  Eng.  Ency.  of  Law,  521,  note  5 ; 
Morrill  v.  State,  88  Wis.  428;  Alien  v.  Russell,  39  Ohio  St. 
337;  Albright  v.  Payne,  43  Ohio  St.  8.  The  information  as 
it  stands  certainly  informed  the  plaintiff  in  error  of  the  nat- 
ure of  the  charge  made  against  him.  Under  these  circum- 
stances the  information  must  be  held  good  after  verdict. 
Hiniz  v.  State,  58  Wis.  493;  Reckman  v.  Swartz,  64  id.  48; 
Stale  v.  Jenkins,  60  id.  599;  State  v.  Whitton,  72  id.  18;  Sires 
-».  State,  73  id.  251;  Jackson  v.  Stale,  91  Wis.  253;  Cross  v. 
State,  55  id.  261;  State  v.  Bowman,  103  Ind.  69;  State  v. 
White,  64  Vt.  372;  Bex  v.  Willces,  4  Burr.  2527;  Comm. 
v.  Hattahan,  143  Mass.  167. 

Winslow,  J.  The  objection  to  the  sufficiency  of  the  in- 
formation was  made  for  the  first  time  after  verdict.  It  is 
too  late  to  make  an  objection  of  this  nature  after  verdict, 
if  the  difficulty  could  have  been  obviated  by  amendment 
had  the  objection  been  made  before  trial.  R.  S.  sec.  4706 ; 
State  v.  Whitton,  72  Wis.  18;  Sires  v.  State,  73  Wis.  251. 

The  difficulty  here  consists  in  an  apparent  lack  of  an  ob- 
ject to  the  verb  "publish."  It  is  very  evident  that  the 
pleader  intended  to  charge  that  the  defendant  published  the 
libel  which  is  set  out,  but,  by  an  unfortunate  arrangement 
of  words,  under  strict  rules  of  grammatical  construction  it 
does  not  seem  to  be  charged  that  he  published  anything. 
There  are  no  punctuation  marks  in  this  part  of  the  sentence. 
It  is  quite  evident  that  if  one  phrase  of  the  sentence  could 
be  read  parenthetically,  or  rejected  as  surplusage,  there  would 
be  a  perfectly  good  allegation  of  publication.  The  phrase 
referred  to  is,  "In  a  certain  part  of  which  newspaper  so 
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published  as  aforesaid  there  were  and  are  contained."  We 
think,  had  the  objection  been  made  before  trial,  the  oourt 
would  have  been  entirely  justified  in  ordering  an  amend- 
ment of  the  information  by  placing  this  part  of  the  sen- 
tence in  parentheses,  or  dashes,  or  other  marks  which  would 
clearly  indicate  its  parenthetical  character,  and  thus  make 
sense  of  that  which  was  obscure.  Many  cases  have  held 
that  words,  and  even  sentences,  which  obstruct  the  sense  in 
an  information,  may  be  rejected,  if  thereby  it  is  made  sen- 
sible. Rex  v.  Morris,  1  Leach,  109 ;  Corwm.  v.  Bandall,  4 
Gray,  36;  Bish.  New  Cr.  Proc.  §  481,  and  cases  cited. 

It  is  not  necessary  to  reject  anything  in  this  case.  It  is 
only  necessary  to  read  the  clause  in  question  parenthetic- 
ally, and  the  meaning  is  perfect.  Doubtless,  this  was  the 
view  which  the  trial  court  took  of  the  matter,  and  we  en- 
tirely approve  it.  There  are  no  other  questions  raised  which 
require  discussion. 

By  the  Court —  Judgment  affirmed. 
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Bittenhaus,  Appellant,  vs.  Johnston  and  another,  Respond- 
ents. 

February  91  —  March  27, 1896. 

Constitutional  law:  Protection  offish  and  game:  Ex  post  facto  law: 
Class  legislation:  Distinction  between  localities:  Destruction  of 
property  declared  to  be  a  nuisance:  "Due  process  of  law: w  Com- 
pensation to  oicner. 

1.  A  general  law  for  the  punishment  of  offenses,  which  endeavors  by- 

retroactive  operation  to  reach  acts  before  committed,  and  also 
provides  a  like  punishment  for  the  same  acts  in  the  future,  is  void 
only  so  far  as  it  is  retrospective,  and  valid  as  to  future  cases  within 
the  legislative  control. 

2.  An  act  (ch.  221,  Laws  of  1895)  regulating  the  method  and  times  of 

catching  fish  in  the  waters  of  this  state  is  not,  in  the  absence  of 
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any  constitutional  provision  against  it,  invalid  as  class  legisla- 
tion because  it  makes  different  regulations  for  different  waters, 
or  contains  certain  provisions  applying  to  certain  localities  or 
waters  only,  or  wholly  exempts  certain  waters  from  all  such  reg- 
ulations. 

&  Such  act  does  not,  merely  because  it  discriminates  between  differ- 
ent localities  and  waters  and  between  different  kinds  of  fish, 
deny  to  any  person  "the  equal  protection  of  the  laws,"  within  the 
meaning  of  sec.  1,  art  XIV,  Amendm.  Const  of  U.  S#,  nor  make 
any  distinction  between  resident  aliens  and  citizens  in  reference 
to  the  possession  or  enjoyment  of  property,  in  violation  of  sec  15, 
art  I,  Const  of  Wis. 

4.  Provisions  of  such  act  declaring  that  nets  in  unlawful  use  are  pub- 
lic nuisances,  making  it  the  duty  of  wardens  and  peace  officers  to 
destroy  the  same  forthwith  when  found  in  such  unlawful  use, 
and  exempting  said  officers  from  all  liability  to  the  owners  for 
such  destruction,- are  not  repugnant  to  sea  1,  art  XIV,  Amendm. 
Const  of  U.  S.  (declaring  that  no  state  shall  "  deprive  any  person 
of  .  .  .  property  without  due  process  of  law  "),  nor  to  sec  9, 
art  I,  Const  of  Wis.  (declaring  that  "  every  person  is  entitled  to  a 
certain  remedy  in  the  laws  for  all  injuries  "  to  his  property). 

Appeal  from  a  judgment  of  the  county  court  of  Winne- 
bago county:  0.  D.  Cleveland,  Judge.     Affirmed. 

Eeplevin.    The  opinion  states  the  facts. 

H.  J.  Owpheide  and  W.  W.  Waterhouse,  for  the  appellant. 

For  the  respondents  there  was  a  brief  signed  by  C.  E. 
Whdan,  special  counsel  State  Fish  &  Game  Warden,  and 
Tho?nj>8on9  ffarshaw  &  Thompson,  of  counsel,  and  oral  ar- 
gument by  Mr.  Whelan  and  Mr.  H.  B.  Sarshaw.  They 
argued,  among  other  things,  that  ch.  221,  Laws  of  1895, 
does  not  constitute  class  legislation,  but  is  a  valid  and  proper 
exercise  of  the  police  power  of  the  state.  The  state  owns, 
or  rather  holds  in  trust  for  the  whole  people,  the  title  to  the 
fish  in  the  waters  and  the  game  in  its  wild  state.  When, 
therefore,  the  state  makes  laws  with  reference  to  game  or 
fish  or  other  creatures  ferm  nature  it  is  exercising  its  do- 
minion over  its  own  property,  and  has  the  absolute  right 
to  determine  when,  how,  and  where  fish  and  game  may  be 
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taken.  4  BL  Comm.  174;  Burnham  v.  Webster,  5  Mass.  266;. 
Nickerson  v.  Brockett,  10  id.  212;  Gentile  v.  State,  29  Ind. 
409;  State  v.  Norton,  45  Vt.  258;  Magner  v.  People,  97  BL 
320.  With  the  policy  or  wisdom  of  the  enactment  the  courts 
have  nothing  to  do.  Tiedeman,  Lim.  of  Police  Power,  §  2;. 
Cooley,  Const.  Lim.  (4th  ed.),  168;  Munn  v.  People,  69  111. 
93.  Sec.  1,  art.  XIV,  Amendm.  Const,  of  U.  S.,  and  sec.  15,. 
art.  I,  Const,  of  Wis.,  apply  to  the  person,  not  to  the  place.  If 
the  law  had  declared  that  citizens  residing  on  or  about  the 
waters  of  Rush  Lake  should  be  exempt  from  the  operation 
of  the  law,  while  citizens  living  on  or  about  the  borders  of 
Lake  Winnebago  should  be  held  amenable  to  the  law,  th& 
objection  that  this  was  class  legislation  might  be  well  taken ; 
but  the  law  says  simply  that  all  citizens  of  the  state  shall  be 
prohibited  from  doing  certain  acts  except  in  certain  locali- 
ties. This  cannot  be  held  to  constitute  class  legislation. 
Soon  Ring  v.  Crowley,  113  U.  S.  703;  Blount  v.  Walker r 
134  id.  607;  Farmers"  L.  cfe  T.  Co.  v.  C,  P.  &  S.  R.  Co. 
39  Fed.  Rep.  155;  Minn.  v.  Barher,  136  U.  S.  320;  Chaffee 
Co.  v.  Potter,  14J  id.  355 ;  Electric  Imp.  Co.  v.  San  Francisco, 
45  Fed.  Rep.  595;  In  re  Haskell,  52  id.  795;  Angle  v.  C,  SL 
P.,  M.  <&  0.  E.  Co.  151  U.  S.  45.  The  law  is  not  uncon- 
stitutional as  depriving  persons  of  property  without  due 
process  of  law.  There  is  no  right  inherent  in  the  individual,, 
either  expressed  or  implied,  respecting  the  taking  of  game 
or  fish,  and  consequently  nothing  is  taken  away  from  the 
individual  when  he  is  denied  the  privilege  of  taking  game 
or  fish.  Magner  v.  People,  97  111.  320;  People  v.  Brooks,  101 
Mich.  98;  People  v.  Collison,  85  id.  105;  Mugler  v.  Kansas* 
123  U.  S.  623.  That  the  statute  prevents  the  using  of  nets 
in  the  waters  where  they  formerly  had  been  used  is  true; 
but  there  was  no  prescriptive  right  obtained,  nor  could  thera 
be,  by  which  the  fishermen  would  be  perpetually  permitted 
to  use  nets  in  these  waters.  8  Am.  &  Eng.  Ency.  of  Law, 
35 ;  Parker  v.  People,  111  111.  581.    A  statute  for  the  pro- 
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tection  of  fish  and  game  is  a  public  advantage  to  which  pri- 
vate interests  must  conform.  Phelps  v.  Racey,  60  N.  T.  10; 
State  v.  Randolph,  1  Mo.  App.  15.  Due  process  of  law  is 
not  judicial  process  necessarily,  but  is  that  process  which  the 
law  prescribes.  In  San  Mateo  Co.  v.  S.  P.  R.  Co.  8  Am.  & 
Eng.  R.  Gas.  27,  it  is  said :  "By  *  due  process '  is  meant  one 
which,  following  the  forms  of  law,  is  appropriate  to  the  case 
and  just  to  the  parties  to  be  affected.  It  must  be  pursued 
in  the  ordinary  manner  prescribed  by  law;  it  must  be 
adapted  to  the  end  to  be  attained.  Notice  is  absolutely  es- 
sential to  the  validity  of  the  proceeding  in  any  case.  It  may 
be  given  by  personal  citation ;  it  may  be  given  by  sta&v&e" 
In  the  case  at  bar  it  is  not  disputed  that  the  provisions  of 
the  statute  were  complied  with  by  the  officers;  that  the  stat- 
ute authorized  them  to  take  and  summarily  destroy  the  nets 
which  they  found  in  the  inland  waters  of  the  state,  which 
inland  waters  are  specifically  defined.  The  statute  under 
which  their  acts  were  performed  was  a  public  law,  of  which 
the  owners  were  bound  to  take  notice.  The  property  was 
placed  in  the  situation  which  the  law  declared  would  subject 
it  to  seizure.  It  must  have  been  and  it  is  so  admitted  to 
have  been  placed  in  said  waters  by  the  appellant  in  open 
violation  of  the  law.  When,  therefore,  the  officers  of  the 
state,  acting  under  the  authority  conferred  on  them  by 
ch.  221,  Laws  of  1895,  removed  and  summarily  destroyed 
such  property,  they  did  so  by  due  process  of  law.  The  nets 
were  declared  by  the  statute  to  be  public  nuisances.  The 
legislature  may  enlarge  into  a  nuisance  that  which  at  com- 
mon law  was  not  a  nuisance,  or  may  declare  that  not  to  be 
a  nuisance  which  the  common  law  invests  with  that  term. 
Coe  Q.  Schultz,  47  Barb.  65;  Matter  of  Jacobs,  98  N.  Y.  98, 
108, 109;  Reg.  v.  Crawshaw,  Bell,  C.  0.  303,  30  L.  J.  M.  O. 
58;  McLaughlin  v.  State,  45  Ind.  338;  Monroe  v.  Grespach, 
33  La.  Ann.  1011;  State  v.  Towler,  13  R.  I.  661;  Miller  v. 
New  York,  109  U.  S.  385;  Leigh  v.  Weetervelt,  2  Duer,  618; 
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Hwrris  v.  Thompson,  9  Barb.  350;  Griffith  v.  McCutlum,  46 
id.  561;  Babcock  v.  Buffalo,  56  N.  T.  268;  Hart  v.  Albany, 
3  Paige,  213;  Harrower  v.  BUson,  37  Barb.  301;  Kellogg  v. 
Thompson,  66  N.  T.  88;  Bockwett  v.  Nearing,  35  id.  302; 
Wood,  Nuisances,  1 ;  Wetter  v.  Snover,  42  N.  J.  Law,  341 ;  Will- 
iams v.  Blachwell,  2  Hurl.  &  C.  33.  The  right  of  the  state 
to  provide  for  the  summary  abatement  of  a  nuisance  of  this 
character  is  settled  by  the  case  of  Zawton  v.  Steele,  119  N.  T. 
226,  approved  and  affirmed  in  152  U.  S.  136.  That  the  state 
possesses  ample  authority  to  rid  the  fisheries  of  such  devices 
as  are.  destructive  of  them,  without  judicial  proceedings 
against  the  offending  owners  who  have  constructed  or  placed 
such  devices  in  the  fisheries  in  violation  of  the  law  protect- 
ing them,  has  been  repeatedly  held.  Phdps  v.  Bacey,  60 
N.  T.  10;  Wetter  v.  Snover,  42  N.  J.  Law,  341;  Wagner  v. 
People,  97  111.  332,  337;  Williams  v.  Blackwett,  2  Hurl.  &  C. 
33;  Smith  v.  Levinus,  8  N.  T.  472.  And  the  United  States 
court  has  gone  farther  than  that  and  declared  that  a  state 
has  the  right  to  inflict  the  penalty  of  forfeiture  upon  a  ves- 
sel violating  the  laws  protecting  its  fisheries,  and  that  top 
notwithstanding  the  vessel  which  is  forfeited  is  enrolled  and 
licensed  under  an  act  of  Congress.  Smith  v.  Maryland,  18 
How.  71.  The  right  of  seizure  of  property  has  been  also 
expressly  sustained  in  American  Print  Works  v.  Lawrence, 
21  N.  J.  Law,  248;  Hale  v.  Lawrence,  id.  714;  American 
Print  Works  v.  Lawrence,  23  id.  590;  Baney  v.  Compton,  36 
id.  507. 

Cassoday,  C.  J.  This  is  an  action  of  replevin,  commenced 
August  9, 1895,  before  a  justice  of  the  peace  in  Oshkosh,  to 
recover  twelve  gill  nets,  of  the  value  of  $60,  alleged  to  have 
been  unjustly  taken  and  detained  by  the  defendants.  The 
defendants  answered  by  way  of  denials,  and  justified  the 
seizure  and  destruction  of  the  nets  as  fish  and  game  wardens 
of  the  state,  under  ch.  221,  Laws  of  1895.    On  the  trial  be- 
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fore  the  justice  the  plaintiff  proved  the  ownership  and  value 
of  the  nets,  and  admitted  that  he  had  placed  the  nets  in  the 
waters  of  Lake  Winnebago  for  the  purpose  of  fishing,  and 
that  the  defendants  were  such  fish  and  game  wardens.  The 
defendants  admitted  that  they,  as  such  fish  and  game  war- 
dens, took  the  nets  from  such  waters  and  destroyed  them. 
A  trial  by  jury  having  resulted  in  a  verdict  in  favor  of  the 
defendants,  judgment  was  entered  thereon  accordingly,  from 
which  the  plaintiff  appealed  to  the  county  court.  Upon  the 
trial  in  that  court  it  was  stipulated  that  the  case  be  decided 
by  the  court  upon  the  record  certified  by  the  justice;  and  it 
was  thereupon  decided  accordingly  by  that  court  in  favor 
of  the  defendants.  From  the  judgment  entered  therein,  in 
favor  of  the  defendants,  and  upon  the  certificate  of  the  trial 
judge  as  required  by  ch.  215,  Laws  of  1895,  the  plaintiff 
brings  this  appeal. 

Ch.  221,  Laws  of  1895,  appears  first  on  pages  367-396,  in- 
clusive, and  again  on  pages  397-426,  inclusive.  There  are 
some  discrepancies  between  the  chapter  as  thus  first  pre- 
sented and  as  thus  subsequently  presented;  but  they  both 
purport  to  have  been  approved  and  published  on  the  same 
day,  and  they  both  have  the  same  title,  and  are  numbered 
the  same,  and  are  the  same  throughout  except  in  certain 
particulars  not  material  on  this  appeal,  since  the  portions  of 
the  act  here  involved  are  the  same  in  both  publications. 
Counsel  contend  that  the  act  in  question  is  unconstitutional 
and  void  upon  several  grounds. 

1.  It  is  claimed  that  certain  clauses  of  the  act  are  repug- 
nant to  the  constitutional  provisions  which  declare  that: 
"No  .  .  .  ex  post  facto  law  .  .  .  shall  ever  be 
passed."  Const.  Wis.  art.  I,  sec.  12.  "  No  state  shall  .  .  • 
.pass  any  .  .  .  expostfactolaw."  Const.  U.  S.  art.  I,  sec. 
10.  "  By  an  ex  post  facto  law,"  said  Field,  J.,  "  is  meant  one 
which  imposes  a  punishment  for  an  act  which  was  not  pun- 
ishable at  the  time  it  was  committed,  or  imposes  additional 
Vol.  03— 88 
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punishment  to  that  then  prescribed,  or  changes  the  rules  of 
evidence,  by  which  less  or  different  testimony  is  sufficient 
to  convict  than  was  then  required."  Cummings  v.  Missouri, 
4  Wall.  325, 326.  See,  also,  Medley,  Petitioner,  134  U.  S.  160  ; 
Dwncan  v.  Missouri,  152  U.  S.  377.  This  rule  is  uniformly 
recognized  in  all  well-considered  adjudications  upon  the  sub- 
ject. It  is  equally  well  settled  that  a  general  law  for  the 
punishment  of  offenses,  which  endeavors  by  retroactive  op- 
eration to  reach  acts  before  committed,  and  also  provides  a 
like  punishment  for  the  same  acts  in  the  future,  is  void  only  so 
far  as  it  is  retrospective,  and  valid  as  to  future  cases  within 
the  legislative  control.  Jaehne  v.  New  York,  128  U.  S.  189. 
In  the  case  at  bar  the  act  complained  of  was  committed 
nearly  four  months  after  the  passage  and  publication  of  the 
law  in  question,  and  hence  that  chapter  cannot  be  regarded 
as  an  ex  post  facto  law  as  to  that  act.  This  being  so,  we 
are  not  called  upon  to  determine  whether  any  provision  of 
the  chapter  was  thus  retroactive,  and  hence,  to  that  extent, 
an  ex  post  facto  law. 

2.  Counsel  contend  that  the  law  in  question  is  class  legis- ' 
lation,  and  therefore  void.  This  seems  to  be  put  on  the 
ground  that  the  act  makes  certain  "  regulations  for  the  out- 
lying waters  of  the  state "  (sees.  1&-15),  and  certain  other 
"regulations  for  the  inland  waters"  of  the  state  (sec.  16), 
and  certain  "provisions  applying  to  certain  localities  or 
waters  only  "  (sees.  33-38a) ;  and  particularly  because  "  the 
waters  of  Rush  Lake "  are  thereby  "  exempted  from  the 
provisions"  of  the  "act  relating  to  regulations  upon  the 
methods  or  times  of  taking,  catching  or  killing  fish  "  (sec.  36). 
We  are  referred  to  no  clause  of  our  state  constitution  which 
condemns  such  legislation  as  class  legislation,  and  we  have 
found  none.  It  certainly  does  not  belong  to  any  of  the 
nine  classes  of  cases  in  regard  to  which  "  the  legislature  is 
prohibited  from  enacting  any  special  or  private  laws."  Const, 
art.  IV,  sec.  31.    The  constitutions  of  some  of  the  states  ex- 
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pressly  prohibit  every  kind  of  local  or  special  legislation. 
As  indicated,  such  prohibition  in  this  state  is  only  partial. 
As  often  said  and  always  conceded,  our  state  constitution  is 
not  so  much  a  grant  as  a  limitation  of  powers;  and  hence 
the  state  legislature  has  authority  to  exercise  any  and  all 
legislative  powers  not  delegated  to  the  federal  government 
nor  expressly  or  by  necessary  implication  prohibited  by  the 
national  or  state  constitution.  State  ex  rel.  Oraefv.  Forest 
Co.  74  Wis.  615 ;  State  ex  rel.  Lamb  v.  Cunningham,  83  Wis. 
146.  The  law  in  question  is  entitled  "An  act  to  revise, 
amend  and  consolidate  the  laws  of  the  state  relating  to  game 
and  its  preservation,  fish  and  the  preservation  and  propaga- 
tion thereof."  To  legislate  intelligently  upon  such  a  subject 
there  must  be  a  legislative  discretion  as  to  the  different  kinds 
of  fish  and  as  to  the  different  waters  in  which  they  are  or 
may  be  found.  The  exercise  of  such  legislative  discretion 
in  the  instant  case  does  not  seem  to  be  condemned  as  class 
legislation  by  any  clause  of  our  state  constitution. 

3.  But  it  is  claimed  to  be  class  legislation  within  the 
meaning  of  the  clause  of  the  federal  constitution  which  de- 
clares that  "  no  state  shall  make  or  enforce  any  law  which 
shall  .  .  .  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  Amendm.  art.  XIV,  sec.  1. 
This  clause  was  clearly  intended  to  prevent  hostile  discrimi- 
nation against  any  individual,  or  class  of  individuals,  by  the 
statutes  of  any  state.  Slaughter-House  Cases,  16  Wall.  36 ; 
Pembina  C.  S.  M.  AM.  Co.  v.  Pennsylvania,  125  U.  S.  188; 
In  re  Kemmler,  136  TL  S.  448.  "  Class  legislation,  discrimi- 
nating against  some  and  favoring  others,  is  prohibited;  but 
legislation  which,  in  carrying  out  a  public  purpose,  is  lim- 
ited in  its  application,  if,  within  the  sphere  of  its  operation,, 
it  affects  alike  all  persons  similarly  situated,  is  not  within 
the  amendment."  BarMer  v.  Connolly,  113  U.  S.  32.  In 
speaking  of  that  constitutional  provision,  it  was  said  by  Mr. 
Justice  Field  that  it  "  does  not  prohibit  legislation  which  is 
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limited  either  in  the  objects  to  which  it  is  directed  or  by 
the  territory  within  which  it  is  to  operate.  It  merely  re- 
quires that  ail  persons  subject  to  such  legislation  shall  be 
treated  alike,  under  like  circumstances  and  conditions,  both 
in  the  privileges  conferred  and  in  the  liabilities  imposed." 
Hayes  v.  Missouri,  120  U.  S.  71.  There  is  no  pretense  that 
the  act  in  question  contains  any  hostile  discrimination 
against  any  person  or  any  class  of  persons.  True,  it  makes 
certain  things  unlawful,  and  prescribes  certain  penalties, 
forfeitures,  and  punishments  for  violations  of  the  law,  but 
they  are  alike  applicable  to  any  and  all  persons  who  violate 
the  law.  Under  the  authorities  cited,  it  is  very  clear  that 
the  mere  fact  that  the  statute  in  question  is  applicable  to 
certain  localities  and  waters,  and  discriminates  between  dif- 
ferent kinds  offish,  does  not  make  it  class  legislation,  within 
the  meaning  of  the  clause  of  the  federal  constitution  quoted. 
4.  Among  other  things,  the  statute  in  question  provides 
that  "  the  powers  and  duties  of  such  fish  and  game  wardens 
shall  be  ...  to  seize,  remove  and  forthwith  destroy  any 
net,  pound  or  other  device  found  in  the  inland  waters  of  this 
state  or  in  the  possession  of  any  person  or  persons  intending 
to  use  the  same  for  fishing,  or  having  removed  or  being  in 
the  act  of  removing  the  same  from  any  of  the  waters  where 
the  fishing  with  nets  or  devices  or  the  setting  of  the  same 
is  prohibited  or  illegal  under  this  act,  or  any  law  of  the 
state,  and  which  are  declared  to  be  public  nuisances."  Sec. 
9,  subd.  4.  "  No  person  shall  be  allowed  to  set,  place  or  use 
any  gill,  fyke,  pound,  seine,  dip  or  other  net  or  snare,  or 
trap,  in  any  of  the  inland  waters  of  the  state  of  Wisconsin 
for  the  purpose  of  catching  fish  of  any  variety,"  except  as 
therein  otherwise  provided,  and  which  is  not  material  here. 
Sec.  16.  "Any  net  of  any  kind  prohibited  by  law,  while 
set  or  found  in  any  waters  where  such  net  is  prohibited  by 
law  from  being  set  or  used,"  is  therein  "declared  to  be  a 
public  nuisance."    Sec.  19,  subd.  1.    The  illegal  use  of  such 
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net  contrary  to  the  provisions  of  the  act  forfeits  the  same 
to  the  state.  Id.  subd.  10.  It  is  thereby  made  the  duty  of 
such  wardens  to  destroy  the  same  forthwith,  as  a  public 
nuisance,  "  when  found  or  taken  in  the  unlawful  use,  • 
and  no  liability  shall  be  incurred  to  the  owner  or  to  any 
other  person  for  such  destruction."    Sec.  20. 

It  is  conceded  that  the  plaintiff's  nets  were  seized  by  the 
defendants,  as  such  wardens,  while  they  were  in  such  unlaw- 
ful use,  and  thereupon  forthwith  destroyed  by  them.  Coun- 
sel for  the  plaintiff  frankly  admits  that  "the  only  issue 
involved  is  the  constitutionality  of  said  law."  But,  in  addi- 
tion to  the  grounds  stated,  they  contend  that  the  statute  in 
question  is  repugnant  to  that  clause  of  the  federal  constitu- 
tion which  declares,  "  nor  shall  any  state  deprive  any  person 
of  life,  liberty  or  property  without  due  process  of  law." 
Amendm.  art.  XIV,  sec.  1. 

"Due  process  of  law,"  said  Waitb,  0.  J.,  "is  process  due 
according  to  the  law  of  the  land.  This  process,  in  the  states, 
is  regulated  by  the  law  of  the  state."  Walker  v.  Sauvinet, 
92  IT.  S.  90,  93.  In  other  words,  in  matters  of  state  juris- 
prudence the  law  of  the  state  is  the  law  of  the  land.  "  Leg- 
islation is  not  open  to  the  charge  of  depriving  one  of  his 
rights  Without  due  process  of  law,  if  it  be  general  in  its 
operation  upon  the  subjects  to  which  it  relates,  and  is  en- 
forceable in  the  usual  modes  established  in  the  administra- 
tion of  government  with  respect  to  kindred  matters;  that  is, 
by  process  or  proceedings  adapted  to  the  nature  of  the  case." 
Dent  v.  West  Virginia,  129  U.  S.  114.  "  Due  process  of  law, 
and  the  equal  protection  of  the  laws,  are  secured  if  the  laws 
operate  on  all  alike,  and  do  not  subject  the  individual  to  an 
arbitrary  exercise  of  the  powers  of  government."  Duncan 
v.  Missouri,  152  IT.  S.  377;  Zeeper  v.  Texas,  139  U.  S.  462. 
But  neither  that  provision  nor  any  other  provision  of  the  con- 
stitution of  the  United  States  "  was  designed  to  interfere  with 
the  power  of  the  state,'  sometimes  termed  its  '  police  power/ 
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to  prescribe  regulations  to  promote  the  health,  peace,  morals, 
education,  and  good  order  of  the  people,  and  to  legislate  so 
a<s  to  increase  the  industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity."  Barbier  v.  Connolly ', 
113  XL  S.  31 ;  Mugler  v.  Kansas,  123  U.  S.  623;  In  re  Kemm- 
ler,  136  U.  S.  448;  State  v.  Heinemann,  80  Wis.  253.  "The 
police  power  of  a  state  is  as  broad  and  plenary  as  the  taxing 
power."    Eidd  v.  Pearson,  128  U.  S.  1. 

In  the  recent  case  of  Lawton  v.  Steele,  152  XL  S.  133, 136 
(affirming  119  N.  Y.  226),  Mr.  Justice  Bbown,  speaking  for 
the  court,  has  enumerated  a  great  variety  of  cases  which 
have  been  sustained  under  the  police  power,  and  adds, 
"  Beyond  this,  however,  the  state  may  interfere  wherever 
the  public  interest  demands  it,  and  in  this  particular  a  large 
discretion  is  necessarily  vested  in  the  legislature  to  deter- 
mine, not  only  what  the  interests  of  the  public  require,  but 
what  measures  are  necessary  for  the  protection  of  such  in- 
terests." The  decision  in  that  case  sustained  the  validity 
of  a  statute  substantially  like  the  one  in  question,  and  it  was 
there  held  that  such  seizure  and  destruction  of  the  nets  was 
a  lawful  exercise  of  the  police  power  of  the  state,  and  did 
not  deprive  the  citizen  of  his  property  without  due  process 
of  law;  and  such  decision  was  put  upon  the  ground  that  "  it 
is  within  the  power  of  a  state  to  preserve  from  extinction 
fisheries  in  waters  within  its  jurisdiction,  by  prohibiting  ex- 
haustive methods  of  fishing,  or  the  use  of  such  destructive 
instruments  as  are  likely  to  result  in  the  extermination  of 
the  young  as  well  as  the  mature  fish." 

The  plaintiff,  having  voluntarily  put  the  nets  to  an  unlaw- 
ful use  which  made  them  public  nuisances  under  the  statute, 
is  in  no  position  to  recover  damages  from  the  defendants  for 
having,  as  public  officials,  obeyed  the  law  in  abating  the 
nuisances  by  seizing  and  destroying  the  nets.  Of  course, 
the  plaintiff  had  his  right  of  action  to  determine  whether 
the  nets  were  or  were  not  in  such  unlawful  use.    We  must 
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told  that  the  plaintiff  has  not  been  deprived  of  his  property 
without  due  process  of  law. 

5.  The  reasons  given  for  holding  that  the  statute  in  ques- 
tion is  not  repugnant  to  the  federal  constitution  in  the  par- 
ticulars mentioned  make  it  sufficiently  clear  that  it  is  not 
repugnant  to  that  clause  of  our  state  constitution  which  de- 
clares that  "  every  person  is  entitled  to  a  certain  remedy  in 
the  laws,  for  all  injuries"  to  his  property;  nor  that  other 
clause,  cited  by  counsel,  which  declares  that  "  no  distinction 
shall  ever  be  made  by  law,  between  resident  aliens  and  citi- 
zens, in  reference  to  the  possession,  enjoyment  or  descent  of 
property."    Const,  art.  I,  sees.  9, 15. 

It  will  be  observed  that  we  have  confined  our  opinion  to 
the  validity  of  so  much  of  the  chapter  in  question  as  is  ap- 
plicable to  the  particular  facts  here  present,  and  have  care- 
fully refrained  from  expressing  any  opinion  as  to  the  validity 
of  the  act  in  other  respects. 

By  the  Court. —  The  judgment  of  the  county  court  of  Win- 
nebago county  is  affirmed. 

The  right  to  compensation  for  property  destroyed  in  abating  a  public 
nuisance  is  considered  in  a  note  to  Orlando  v.  Pragg  (81  Fla.  Ill)  in  19 
L.R.i  196.—  Rep. 


The  State  ex  eel.  Nye,  Appellant,  vs.  "Weingabten,  Ke- 

spondent. 

March  10— March  *7, 1896. 

Towns  and  villages,  when  separate  municipalities:  Elections. 

Sea  1,  oh.  841,  Laws  of  1889,  was  intended  to  apply  only  to  villages 
then  incorporated,  and  to  declare  their  existing  status  as  inde- 
pendent municipalities  or  as  united  for  town  purposes  with  the 
towns  in  which  they  were  situated;  and  a  village  thereafter  in- 
corporated was  within  sec  2  of  said  act,  and  could  not  become  a 
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separate  and  independent  municipality  until  so  determined  by  si 
majority  vote  of  both  town  and  village  as  therein  provided.  Until 
such  a  determination,  therefore,  electors  residing  in  a  village  in- 
corporated after  the  enactment  of  said  statute  are  legal  voters  at 
any  town  meeting. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  Wyman,  Circuit  Judge.    Affirmed. 

This  was  a  proceeding  by  quo  warrantOj  in  which  the  re- 
lator claimed  the  office  of  town  clerk  of  the  town  of  Hamil- 
ton, in  La  Crosse  county,  as  against  the  defendant.  Upon 
trial  before  the  court,  it  appeared  that  both  parties  were 
candidates  for  the  office  at  the  town  meeting  April  3, 1894^ 
and  according  to  the  canvass  the  relator  received  130  votes, 
and  the  defendant  146;  but  whether  the  relator  was  elected 
depended  upon  whether  thirty-two  votes  cast  for  the  de- 
fendant by  electors  residing  in  the  village  of  West  Salem, 
situated  in  said  town,  were  qualified  electors  of  the  town 
and  entitled  to  vote  at  said  town  meeting.  If  said  thirty- 
two  votes  were  not  legal  votes,  then  the  defendant  received 
only  114  legal  votes  for  the  office,  and  the  relator  received 
the  highest  number  of  votes,  and  was  duly  elected  and  enti- 
tled to  have  and  hold  said  office. 

The  validity  of  said  thirty-two  votes  depends  upon  the 
following  facts,  and  whether  the  said  thirty-two  electors  of 
said  village  of  West  Salem  were,  at  the  time  of  said  town 
meeting,  qualified  electors  of  said  town  of  Hamilton  and 
entitled  to  vote  for  the  defendant  at  said  election :  The 
village  of  West  Salem  was  incorporated  as  a  village  under 
the  provisions  of  ch.  40,  R.  S.,  and  acts  amendatory  thereof, 
June  8, 1893,  and  formed  out  of  a  part  of  the  territory  of  the 
town  of  Hamilton.  At  the  first  election  for  village  officers 
held  in  said  village,  in  August,  1893,  an  assessor  for  said  vil- 
lage was  elected,  pursuant  to  ch.  391,  Laws  of  1887;  and  he 
qualified,  but  did  not  perform  any  official  duty.  No  elec- 
tion has  ever  been  held,  either  in  said  village  of  West  Salem 
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or  in  the  town  of  Hamilton,  for  the  purpose  of  determining 
whether  said  village  should  be  an  independent  municipality 
from  said  town,  in  the  manner  provided  by  law. 

The  court  held  that  all  electors  residing  in  the  village  of 
West  Salem,  April  3, 1894,  were  duly  qualified  electors  and 
entitled  to  vote  for  town  officers  of  the  town  of  Hamilton 
at  said  town  meeting,  and  that  the  thirty-two  votes  cast  for 
the  defendant  by  such  electors  were  valid  and  legal  votes; 
that  the  defendant  was  then  duly  elected  to  the  office 
claimed  by  the  relator,  and  entitled  to  hold  the  same;  and 
judgment  was  given  for  the  defendant  and  against  the  re- 
lator, from  which  the  latter  appealed. 

For  the  appellant  there  was  a  brief  by  Wyatt  JET.  Graves^ 
attorney,  and  a  separate  brief  by  Fruit  &  Brmdley,  of  coun- 
sel, and  oral  argument  by  Mr.  Graves  and  Mr.  J.  J.  FruiL 

For  the  respondent  there  was  a  brief  by  Losey  <b  Wood* 
ward,  and  oral  argument  by  G.  M.  Woodward. 

Pinney,  J.  In  the  case  of  Jones  v.  Kolh,  56  Wis.  263,  the^ 
relations  that  had  existed  between  towns  and  incorporated 
villages  situated  in  such  towns,  prior  to  the  enactment  of 
ch.  40,  E.  S.  1878,  and  the  policy  of  the  state  on  this  sub- 
ject, were  very  fully  considered,  with  a  view  to  the  con- 
struction and  effect  of  said  chapter;  and  the  court  arrived 
at  the  conclusion  that  it  was  "  the  undoubted  intention  of 
the  legislature  in  enacting  said  chapter,  prescribing  the 
manner  of  organizing  villages  within  this  state,  and  defining 
the  powers,  duties,  and  privileges  which  such  villages  so  or- 
ganized should  have,  exercise,  and  enjoy,  that  when  so  organ- 
ized they  should  be  separate  and  independent  municipal 
corporations;"  and  it  was  held  that  a  resident  and  elector 
of  a  village  so  organized  was  not  authorized  to  vote  for 
town  officers  at  the  town  meetings  of  the  town  within  the- 
limits  of  which  the  territory  composing  the  village  was  situ- 
ated, and  that  ch.  40,  R.  S.,  was  a  valid  enactment. 
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This  accomplished  a  radical  change  in  the  relations  which 
had  theretolore  existed  between  towns  and  villages  thus  cir- 
cumstanced, and  at  the  next  session  of  the  legislature  after 
this  decision,  by  sec.  4,  ch.  178,  Laws  of  1883  (sec.  892a,  S.  &  B. 
Ann.  Stats.),  it  was  provided  that  every  legal  voter  residing 
within  an  incorporated  village  or  city,  the  territory  of  which 
formed  a  part  of  any  town,  should  be  a  legal  voter  at  any 
town  meeting  in  such  town,  unless  upon  a  separate  vote  at 
a  special  town  meeting  and  a  special  village  or  city  meet- 
ing, called  and  held  as  provided  by  law,  it  should  be  deter- 
mined that  the  town  and  village  or  city  should  be  and  remain 
distinct  for  all  purposes,  in  which  case  voters  of  a  village  or 
-city  were  not  to  be  voters  at  town  meetings  of  the  town  in 
which  the  village  or  city  was  situated. 

Subsequently,  l>y  ch.  391,  Laws  of  1887  (S.  &  B.  Ann. 
Stats,  sec.  870a),  ch.  40,  R.  S.,  was  amended  so  as  to  confer 
upon  incorporated  villages  or  cities,  not  existing  nuder  spe- 
cial charter,  the  power  to  assess  and  collect  all  taxes  within 
the  same,  levied  and  assessed  for  all  purposes,  and,  to  that 
«nd,  said  ch.  391  provided  for  the  election  of  an  assessor  in 
such  cities  and  villages,  and  the  making  of  assessments  and 
tax  rolls  therein,  and,  by  sec.  3,  that  "  the  electors  residing 
within  any  incorporated  village  that  assesses  and  collects  the 
taxes  under  the  provisions  of  this  act  shall  not  he  legal  voters 
At  any  town  meeting  held  in  the  town  in  which  said  village 
is  situated ; "  and  all  acts  and  parts  of  acts  in  conflict  with 
said  act  were  repealed. 

This  act  was  followed  by  ch.  341,  Laws  of  1889  (sec.  870rf, 
S.  &  B.  Ann.  Stats.),  relating  to  villages  incorporated  under 
■ch.  40,  R.  S.,  and  acts  amendatory  thereof,  and  "  declaring 
the  proper  construction  of  ch.  391,  Laws  of  1887,"  which 
provided  that  "  until  proceedings  have  been  taken  under 
this  chapter  for  the  purpose  of  determining  whether  any 
village  organized  under  chapter  40  of  the  Revised  Statutes, 
And  a  town  within  which  such  village  may  be  situated,  shfrll 
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be  separate  and  independent  municipalities,  or  shall  be  united 
for  town  purposes,  it  is  hereby  declared  that  all  villages  which 
have  elected  an  assessor  pursuant  to  chapter  391  of  the  Laws 
of  1887,  shall  be  separate  and  independent  from  the  town; 
and  that  all  villages  which  have  not  elected  an  assessor  pur- 
suant to  said  chapter,  shall  be  deemed  to  be  a  part  of  the 
town  for  town  purposes,  the  same  as  though  said  chapter 
391  had  not  been  enacted."  Sec.  2  provides  that:  "Whether 
any  village  organized  under  chapter  40  of  the  Revised  Stat- 
utes shaU  be  an  independent  municipality  from  the  town  in 
which  it  is  situated  shall  depend  upon  the  decision  of  such 
village  and  such  town,  separately  made  by  special  elections 
to  be  held  in  the  village  and  the  town;  and  in  case  the  vil- 
lage shall  be  a  separate  and  independent  municipality  as 
provided  in  section  one  of  this  act,  then  it  shall  so  remain 
separate  and  independent  until  both  the  town  and  the  vil- 
lage shall,  by  a  majority  vote,  determine  that  they  shall  be 
united  for  town  purposes;  and  in  case  the  village  shall  not 
be  an  independent  municipality  as  declared  by  section  one 
of  this  act,  then  it  shall  not  become  an  independent  munici- 
pality until  so  determined  by  a  majority  vote  of  both  town 
and  village  as  so  provided."  The  act  contains  special  pro- 
visions for  holding  all  elections  under  the  act. 

The  question  is  whether  the  village  of  West  Salem  ever 
became  an  independent  municipality  from  the  town  of  Ham- 
ilton, in  which  it  is  situated.  In  State  ex  rel.  Wanneraaher 
v.  Alder,  87  Wis.  554,  it  was  held  that  the  test  of  separation 
between  a  town  and  a  village  situated  within  it  is  whether 
the  village  has  elected  an  assessor  pursuant  to  the  provisions 
of  said  act  of  1887;  but  that  was  a  case  where  such  deter- 
mination by  the  election  of  an  assessor  had  been  made  in 
1888,  and  before  the  act  of  1889.  In  the  present  case  the 
village  of  West  Salem  was  not  incorporated  until  after  the 
act  of  1889,— July  8, 1893.  Had  this  village  a  right,  under 
the  act  of  1889,  without  a  vote  of  both  the  city  and  vil- 
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lage  as  therein  provded,  to  become  on  independent  munici- 
pality by  simply  electing  an  assessor?  We  think  it  had 
no  such  right.  When  incorporated,  it  was  united,  by  force 
of  the  law,  with  the  town,  for  town  purposes;  and  its  case 
fell  within  the  plain  meaning  of  the  last  clause  of  sec.  2,  ch. 
341,  Laws  of  1889,  and  it  could  not  "  become  an  independ- 
ent municipality  until  so  determined  by  a  majority  vote  of 
both  town  and  village,"  as  above  provided. 

The  contention  on  the  part  of  the  relator  is  that  the  village 
was  an  independent  municipality,  as  declared  by  sec.  1  of 
the  act.  Under  that  section,  until  a  vote  should  be  taken 
on  the  question  whether  the  town  and  village  should  be 
separate  and  independent  municipalities,  or  united  for  town 
purposes,  "  all  villages  which  have  elected  an  assessor  pursu- 
ant to  chapter  391  of  the  Laws  of  1887,  shall  be  separate," 
etc.  The  act  of  1889,  of  necessity,  had  to  deal  with  the 
existing  status  of  villages  situated  in  towns,  and  to  make 
provision  for  cases  arising  in  the  future.  To  that  end,  sec.  1 
deals  with  what  had  already  occurred,  and  declares  that 
u  all  villages  which  have  not  elected  an  assessor  "  pursuant 
to  the  act  of  1887  "  shall  be  deemed  to  be  a  part  of  the  town 
for  town  purposes,  the  same  as  though  said  chapter  "  had 
not  been  enacted.  The  general  policy  indicated  by  the  act 
was  to  make  the  question,  in  which  they  were  both  alike 
interested, —  whether  such  towns  and  villages  in  the  future 
should  be  separate  and  independent  municipalities,  or  united 
for  town  purposes, —  one  requiring  the  action  of  the  electors 
of  both  the  town  and  village,  acting  separately,  for  its  deter- 
mination ;  and  it  was  intended  to  preserve  the  status  where 
a  village,  by  its  own  action  merely  in  electing  an  assessor 
before  the  act  of  1889  was  passed,  had  already  settled  that 
matter,  and  at  the  same  time  to  provide  a  new  and  uniform 
rule  as  to  all  cases  arising  after  the  enactment  of  1889.  It 
was  not,  we  think,  intended  that  a  village  incorporated  after 
this  act  was  passed  should  have  the  power  to  determine  in 
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the  future,  as  such  villages  had  in  the  past,  of  its  own  mo- 
tion, the  question  whether  the  town  and  village  shall  be 
separate  and  independent  municipalities,  requiring  a  divis- 
ion of  the  common  property  as  provided  in  sec.  4,  when  full 
provisions  for  determining  that  question  by  the  town  and 
village  by  separate  vote,  by  a  fair  and  natural  reading  of  the 
act  of  1889,  are  contained  therein,  and  all  acts  and  parts  of 
acts  contrary  to  the  provisions  of  such  act  have  been  re- 
pealed. 

In  view,  therefore,  of  the  language  of  the  act,  past  legis- 
lation, and  the  obvious  scope  and  policy  of  the  act  of  1889, 
we  must  hold  that  at  the  time  the  town  meeting  was  held 
in  the  town  of  Hamilton,  in  1894,  the  village  of  West  Salem 
was  united  with  such  town  for  town  purposes.  It  follows 
that  the  thirty-two  votes  cast  for  the  defendant  by  electors 
residing  in  such  village  were  legal  votes,  and  the  circuit 
court  rightly  held  that  the  defendant  was  legally  elected 
town  clerk. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


The  State  ex  eel.  Cremer,  [Respondent,  vs.  Steinborn,  Ap-    92  m\ 

pellant.  —     ' 

March  10 — March  27, 1896. 

Elections:  Ambiguity  in  ballots:  Parol  evidence. 

Where,  in  an  action  to  determine  the  right  to  a  town  office,  it  ap- 
peared that  there  were  in  the  town  two  men  of  the  same  name, 
both  eligible  to  the  office,  one  of  whom,  commonly  known  as 
CEC,  Sr.,  was  a  candidate  therefor  and  the  other,  commonly 
known  as  C  H.  C.  Jr.,  was  not  a  candidate,  ballots  bearing  the 
name  of  C.  H.  C.  Jr.  were  unambiguous  and  could  not  be  shown 
by  parol  evidence  to  have  been  intended  for  C.  H.  C.  Sr. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county:  O.  B.  Wyman,  Circuit  Judge.    Reversed. 

This  action  was  brought  to  determine  the  right  to  ,the 
office  of  town  treasurer  of  the  town  of  Jefferson,  in  Monroe 
county.  At  the  annual  town  meeting  in  that  town,  in  April, 
1894,  255  votes  were  cast  for  the  office  of  town  treasurer. 
Of  these  122  were  counted  for  Cornelius  H.  Cremer,  St.,  the 
relator.  These  included  a  few  ballots  cast  for  C.  EL  Cremer, 
without  the  designation  of  "  Sr."  or  "  Jr."  Seven  were  for 
C.  H.  Cremer,  Jr.,  and  one  hundred  and  twenty-six  were  for 
the  appellant.  The  seven  votes  for  C.  H.  Cremer,  Jr.,  were 
in  the  first  place  counted  as  for  the  relator,  and  he  was  de- 
clared to  be  elected,  and  a  certificate  of  election  was  given 
to  him.  Afterwards  a  recount  of  the  ballots  was  had.  The 
seven  ballots  which  bore  on  their  face  the  name  0.  H.  Cre- 
mer, Jr.,  were  not  then  counted  for  C  H.  Cremer ',  Sr.  The 
appellant  was  declared  elected,  and  a  certificate  of  election 
given  to  him.  Both  parties  duly  qualifi ed  for  the  office.  The 
appellant  took  possession  of  the  office,  with  the  books  and 
papers"  and  still  retains  it  and  excludes  the  relator  therefrom. 

The  evidence  discloses  that  there  were  two  men  in  the 
town  of  Jefferson  (cousins)  named  C.  H.  Cremer.  The  re- 
lator was  commonly  known  and  designated  as  C.  JB.  Cremer, 
Sr.,  while  his  cousin  was  known  and  designated  as  0.  H. 
Cremer,  Jr.  Both  were  eligible  to  the  office.  The  relator 
was  a  candidate  for  the  office  at  that  election.  The  other 
was  not.  The  trial  court  permitted  evidence  of  surround- 
ing circumstances,  in  order  to  show  for  whom  the  seven  bal- 
lots which  bore  the  name  of  C.  H.  Cremer,  Jr.,  were  intended 
to  be  cast.  The  jury  found  that  they  were  intended  to  be 
cast  for  the  relator.  The  relator  was  found  to  be  elected, 
and  was  adjudged  to  be  entitled  to  the  office.  The  case 
comes  to*  this  court  by  appeal  from  that  judgment. 

For  the  appellant  there  was  a  brief  by  Morrow  &  Masters, 
and  oral  argument  by  J.  M.  Morrow. 

D.  F.  Jones,  for  the  respondent. 
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Newman,  J.  Doubtless,  parol  evidence  was  competent  to 
show  for  which  Cremer  the  ballots  which  failed  to  designator 
were  intended  to  be  cast.  The  evidence  disclosed  a  latent 
ambiguity  in  them.  But,  clearly,  there  was  no  defect  or  am- 
biguity in  the  seven  ballots  which  designated  0.  H.  Cremery 
Jr.,  as  the  person  voted  for;  and  the  parol  evidence  failed 
to  disclose  any  defect  or  ambiguity.  On  the  contrary,  it 
did  disclose  the  pertinence  and  force  of  the  abbreviation 
"  Jr."  in  pointing  out  which  of  the  two  of  the  same  name 
was  intended.  Instead  of  disclosing  an  ambiguity  in  the 
ballots,  it  showed  that  they  were  industriously  accurate  and 
free  from  uncertainty. 

Parol  evidence  to  show  the  intention  of  the  voter  is  re- 
ceivable on  the  same  general  ground  and  for  the  same  gen- 
eral purpose  as  parol  evidence  to  explain  written  instruments 
is  received.  It  is  not  receivable  to  explain  what  is  already 
plain  on  the  face  of  the  instrument,  and  in  no  need  of  ex- 
planation; nor  to  contradict  or  vary  the  instrument.  At- 
torney General  ex  rel.  Carpenter  v.  Ely,  4  Wis.  420,  429; 
State  ex  rd.  SpaAxldmg  v.  Ehoood,  12  Wis.  551,  558;  State  ex 
ret  Phelps  v.  Ooldthwaite,  16  Wis.  146.  To  find  that  these 
seven  voters  whose  ballots  read  for  C.  H.  Cremer,  Jr.,  voted 
for  C.  S.  Cremer,  Sr.9  is  in  direct  contradiction  of  the  definite 
and  unambiguous  evidence  of  the  ballots  themselves.  These 
ballots  cannot  be  counted  for  the  relator,  unless  it  can  be 
found,  on  competent  evidence,  that  it  was  his  name  which 
was  on  the  ballots  when  they  were  cast.  The  intention  of 
the  voter  cannot  be  proved  to  contradict  the  ballot,  nor  in 
opposition  to  the  paper  ballot  which  he  has  deposited  in  the 
ballot  box.  A  ballot  which  is  unambiguous  cannot  be  varied 
by  parol  proof.  Nor  can  it  be  proved  that  the  voter  in- 
tended to  vote  for  one  man  when  his  ballot  was  cast  for 
another.  McCrary,  Elections  (2d  ed.),  §  407;  Cooley,  Const. 
Iim.  611;  People  ex  rel.  Eastman  v.  Seaman,  5  Denio,  409; 
People  ex  rel.  SmMh  v.  Pease,  27  N.  Y.  45,  84. 
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It  is  plain  that  there  was  no  competent  evidence  to  show 
that  these  contested  ballots  were  cast  for  the  relator.  They 
were  unambiguous,  and  it  was  not  competent  to  vary  their 
plain  import  by  parol  evidence;  and  without  them  the  re- 
lator was  not  elected. 

At  the  close  of  the  testimony  the  appellant  moved  for 
the  direction  of  a  verdict  in  his  favor.  The  court  denied 
the  motion.    This  was  error. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 


92  008     Jonrr   SCHOOL  DISTRICT  No.    8    OP  THE  TOWNS   OF  HARMONY, 

113      'M6  Jefferson,  and  Sterling,  Appellant,  vs.  School  Dis- 

trict No.  5  of  the  Town  of  Harmony,  Respondent. 

March  10  —  March  P7y  1896. 

School  districts:  Division:  Apportionment  of  school  funds. 

L  Where  a  newly  created  school  district  had  not  existed  for  a  suffi- 
cient length  of  time  to  enable  its  clerk  to  make  a  report,  under 
sea  462,  R.  S.,  showing  that  all  school  money  received  from  the 
state  by  such  district  had  been  used  in  paying  a  legally  qualified 
teacher,  and  that  a  school  had  been  taught  in  such  district  by 
such  a  teacher  for  at  least  six  months  during  the  year,  it  was  not 
entitled,  under  sec.  558,  to  have  any  part  of  the  town  school  fund 
apportioned  to  it,  and  cannot  recover  from  an  older  district,  a 
part  of  whose  territory  had  been  detached  to  form  the  new  dis- 
trict, the  amount  apportioned  to  such  older  district  on  account 
of  persons  of  school  age  residing  in  the  territory  so  detached. 
Cassville  v.  Morris,  14  Wis.  440;  School  Directors  of  Pelican  v. 
School  Directors  of  Rock  Falls,  81  Wis.  428;  School  Directors  of 
Eagle  River  v.  School  District  No.  19  81  Wis.  543,  distinguished. 

2.  Where  a  portion  of  the  territory  of  one  political  subdivision  is  de- 
tached to  form  a  new  one,  the  former,  in  the  absence  of  a  statute 
providing  otherwise,  retains  all  its  property,  powers,  rights,  and 
privileges. 
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Appeal  from  an  order  of  the  circuit  court  for  Vernon 
county:  O.  B.  Wyman,  Circuit  Judge.    Affirmed. 

The  complaint  sets  forth,  by  appropriate  and  sufficient 
allegations,  substantially  that  the  plaintiff  school  district, 
prior  to  February  27,  1892,  constituted  a  part  of  several 
other  districts,  and  among  them  School  District  No.  5  of  ike 
Town  of  Harmony,  defendant,  on  which  date  such  proceed- 
ings were  duly  had  that  an  order  was  made  creating  plaint- 
iff school  district,  to  take  effect  May  28,  1892.  The  district 
was  duly  organized  June  11, 1892,  by  the  election  of  officers, 
and  thereafter  the  clerk,  in  July,  made  his  report  in  due 
form  pursuant  to  sec.  462,  K.  S.,  showing  the  number  of 
school  children  therein  between  the  ages  of  four  and  twenty 
years  to  be  twenty-seven.  No  report  was  made  in  respect 
to  the  time  school  had  been  maintained,  or  to  the  payment 
of  money  derived  from  the  school  ftmd  to  teachers,  because 
the  district  had  not  yet  existed  for  a  sufficient  length  of 
time  to  enable  a  report  to  be  made  covering  such  matters. 
The  districts  from  which  the  territory  was  detached  to  form 
the  new  district  complied  with  all  the  conditions  precedent 
to  the  right  to  share  in  the  school  fund  under  sec.  558,  E.  S. 

On  the  9th  of  January,  1893,  the  town  clerk  of  the  town 
of  Harmony  apportioned  the  school  fund  to  the  several  dis- 
tricts in  his  town  except  plaintiff  district,  in  which  appor- 
tionment he  awarded  to  defendant  $36.55  on  account  of  the 
twenty-seven  persons  of  school  age  reported  by  the  clerk  of 
plaintiff  district  as  residing  therein,  which  sum  was  after- 
wards paid  to  the  defendant  by  the  town  treasurer.  De- 
mand was  made  by  the  treasurer  of  the  plaintiff  on  the 
treasurer  of  the  defendant  for  the  money  so  paid,  which  de- 
mand was  refused,  and  thereupon  this  action  was  brought 
to  recover  the  same.  The  aotion  in  form  is  for  money  had 
and  received  by  defendant  for  the  use  and  benefit  of  plaint- 
iff. Defendant  demurred  to  the  complaint  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
Vol.  W— 89 
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action.  The  court  sustained  the  demurrer,  and  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  C.  M.  Butt  and 
O.  W.  Graves,  and  oral  argument  by  Mr.  Graves. 

For  the  respondent  there  was  a  brief  by  Smith  dk  Qriffiriy 
and  oral  argument  by  0.  J.  Smith. 

Marshall,  J.  The  sole  question  is,  Does  the  complaint 
state  facts  sufficient  to  show  that  the  $36.55  paid  to  respond- 
ent on  account  of  the  twenty -seven  children  resident  in  the 
appellant  district  on  the  last  day  of  June,  1892,  belongs  to 
the  plaintiff? 

By  sec.  462,  R.  S.,  it  is  made  the  duty  of  the  school  dis- 
trict clerk  between  the  10th  and  15th  days  of  July  in  each 
year  to  make  and  transmit  to  the  town  clerk  a  report 
dated  the  10th  day  of  July  of  such  year,  showing,  among 
other  things,  the  number  of  children  between  the.  ages  of 
four  and  twenty  years  residing  in  such  district  on  the  last 
day  of  the  preceding  June;  the  number  of  days'  time  any 
common  school  has  been  taught  in  the  district,  including- 
holidays,  and  the  whole  number  of  days'  time  such  school 
has  been  taught  by  teachers  qualified  according  to  law, 
including  holidays;  and  the  amount  of  money  received  for 
the  preceding  year  from  the  state  school-fund  income,  and 
the  manner  in  which  the  same  has  been  expended. 

Sec.  558,  R.  S.,  provides  that  "  the  town  clerk  shall  appor- 
tion all  school  money  .  .  .  raised  by  the  town  among  the 
several  school  districts  and  parts  of  districts  within  the  town 
in  proportion  to  the  number  of  school  children  between  the 
ages  of  four  and  twenty  years  residing  in  each,  taking  such 
number  from  the  last  annual  reports  of  their  respective 
clerks; "  that  "  if,  after  the  date  of  such  reports,  any  district 
shall  have  been  altered  or  a  new  one  formed,  so  as  to  render 
an  apportionment  founded  on  such  annual  reports  unjust  be- 
tween any  district,  the  town  clerk  shall  ascertain  the  num- 
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ber  of  such  children  residing  in  each  district  thus  altered 
and  formed,  by  the  best  evidence  within  his  reach,  and  ap- 
portion the  school  money  to  such  districts  in  proportion  to 
the  number  of  such  children  residing  therein  at  the  time 
the  apportionment  is  made.  .  .  .  No  money  shall  be  ap- 
portioned to  any  district,  or  part  of  a  district,  .  .  .  un- 
less the  last  annual  report  thereof  .  .  .  shall  show  that 
all  school  money  received  from  the  state  during  the  year 
ending  with  the  date  of  such  report,  has  been  applied  to 
the  payment  of  the  wages  of  a  legally  qualified  teacher,  and 
that  a  school  has  been  taught  in  such  district  by  such  a 
teacher  for  at  least  six  months  during  the  year  ending  with 
the  date  of  such  report.     .     .     ." 

From  the  foregoing  it  is  obvious  that  the  statute  (sec.  558) 
makes  no  provisions  for  the  apportionment  of  any  part  of 
the  town  school  fund  to  any  district,  unless  the  report  re- 
quired by  sec.  462,  R.  S.,  for  the  year  such  apportionment 
is  made,  shows  that  the  school  money  received  from  the 
state  by  such  district  for  such  year  has  been  applied  to  the 
payment  of  the  wages  of  a  lawfully  qualified  teacher,  and 
that  a  school  has  been  taught  in  such  district  by  such  teacher 
for  at  least  six  months  during  such  year.  No  such  report 
from  plaintiff  district  was  or  could  have  been  on  file  when 
the  apportionment  of  town  school  money  was  made.  It  fol- 
lows necessarily  that  plaintiff  has  no  statutory  right  to  the 
$36.55  for  which  the  action  was  brought.  In  Cassville  v. 
Morris,  14  Wis.  440,  to  which  our  attention  is  called,  only 
the  question  of  whether  a  district  loses  its  right  to  share  in 
the  apportionment  of  school  money  by  reason  of  the  terri- 
tory comprising  such  district  being  set  off,  with  other  terri- 
tory, to  form  a  new  town,  the  district  organization  remaining 
the  same,  was  involved, —  a  different  question  than  the  one 
here  presented.  Our  attention  is  also  called  to  School  Di- 
rectors of  Pelican  v.  School  Directors  of  Hock  Fatts,  81  Wis. 
428,  and  School  Directors  of  Eagle  Rimer  v.  School  Dist.  No.  1 
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of  Merrill,  81  Wis.  543,  neither  of  which  appears  to  have  any 
bearing  on  the  question  here  presented.  The  right  of  the 
school  board  in  both  cases  was  based  on  a  statute,  not  on 
the  application  of  equitable  principles. 

It  is  conceded  in  this  case,  as  we  understand  it,  that  the 
complaint  does  not  state  facts  sufficient  to  show  a  right  by 
statute  to  the  money  claimed.  That  being  so,  the  rule  of 
the  common  law  governs;  i.  e.  when  a  portion  of  the  terri- 
tory of  one  political  subdivision  is  detached  to  form  a  new 
one,  the  former  retaining  its  organization,  in  the  absence  of 
a  statute  providing  otherwise,  it  retains  all  its  property,  pow- 
ers, rights,  and  privileges.  Milwaukee  v.  Milwaukee,  12  Wis. 
93;  Depere  v.  Bellevue,  31  Wis.  120;  Crawford  Co.  v.  Iowa 
Co.  2  Pin.  368;  Briggs  v.  School  Dist.  No.  1,  21  Wis.  348. 

It  follows  from  the  foregoing  that  the  order  of  the  circuit 
court  must  be  affirmed. 

By  the  Court —  Order  affirmed. 


O'Oonnob,  ^Respondent,  vs.  Chicago  &  Nobthwestebj*  Rail- 
way Company,  Appellant. 

March  10  —  March  27 1 1896. 

Pleading:  Amendment;  Fires  set  by  locomotive:  Limitations. 

1.  Where  neither  the  original  complaint  nor  a  proposed  amended  com- 
plaint was  verified,  and  there  was  no  affidavit  or  statement  under 
oath  in  support  of  the  cause  of  action  stated  therein,  the  allowance 
of  the  amendment  more  than  two  years  after  service  of  the  answer, 
without  terms,  and  apparently  as  of  course,  was  erroneous. 

&  In  an  action  for  injury  to  land  caused  by  fires  set  by  a  locomotive, 
it  was  an  abuse  of  discretion  to  allow  the  complaint  to  be  amended 
by  inserting  a  claim  for  injury  by  the  same  fire  to  other  land  a 
mile  distant,  where  the  application  was  not  made  until  nearly 
three  years  after  the  action  was  commenced  and  nearly  nine  years 
after  the  fire,  and  said  claim,  as  an  independent  cause  of  action, 
was  long  since  barred  by  the  statute  of  limitations. 
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Appeal  from  an  order  of  the  circuit  court  for  Juneau 
county :  O.  B.  Wyman,  Circuit  Judge.    Reversed. 

For  the  appellant  there  was  a  brief  by  Winkler,  Flanders, 
Smith,  Bottum  dk  Vilas,  and  oral  argument  by  W.  K.  Oib- 
son.  They  argued,  among  other  things,  that  the  court  should 
have  refused  to  allow  the  proposed  amendment  because  it 
sets  up  an  entirely  new  and  independent  cause  of  action, 
which  is  sought  to  be  brought  into  this  suit  in  1895,  so  as 
to  get  the  benefit  of  its  commencement  in  July,  1892,  and 
thereby  escape  the  statute  of  limitations.  Stevens  v.  Brooks, 
23  Wis.  196,  199;  TyrriZl  v.  Lamb,  96  Pa.  St.  464;  Car- 
michael  v.  Argard,  52  Wis.  607,  610;  Geary  v.  Bennett,  65 
id.  554,  558;  National  S.  S.  Co.  v.  Sheahom,  122  K  Y.  461; 
Heegaard  v.  Dakota  L.  dfe  T.  Co.  3  S.  Dak.  569;  sec.  2830, 
R.  S. 

H.  W.  Barney,  for  the  respondent,  contended,  inter  alia, 
that  where  a  proposed  amendment  consists  of  new  matter 
relating  to  the  subject  of  the  action  as  set  forth  in  the  com- 
plaint, and  is  not  a  new  and  independent  cause  of  action,  the 
fact  that  the  statute  of  limitations  has  attached  to  it  pend- 
ing the  suit  is  a  strong  reason  for  allowing  the  amendment 
instead  of  refusing  it.  1  Ency.  of  PL  &  Pr.  519;  Miller 
v.  Watson,  6  Wend.  506;  Elting  v.  Dayton,  67  Hun,  425; 
Davis  v.  Saimders,  7  Mass.  62;  Dana  v.  McClure,  39  Vt.  197; 
Shieffelin  v.  Whipph,  10  Wis.  81.  As  instances  of  amend- 
ments allowed,  see  Kirch  v.  Davies,  55  Wis.  287;  Sabine  v. 
Johnson,  35  id.  185;  Noyes  v.  Richardson,  59  N".  H.  490; 
Haskins  v.  Ferris,  23  Vt.  673;  Heneshoff  v.  Miller,  2  Johns. 
295. 

Cassoday,  0.  J.  This  action  was  commenced  July  26, 1892. 
The  original  complaint  alleged,  in  effect,  that  July  27, 1886, 
the  defendant  negligently  and  carelessly  allowed  sparks  and 
coals  of  fire  to  escape  from  its  engine  hauling  a  freight  train, 
while  passing  near  the  quarter  post  on  the  south  side  of  sec- 
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tion  16,  in  township  18  N.  of  range  2  E.,  in  Juneau  county, 
and'  set  fire  to  the  dry  gra&s,  rubbish,  and  combustible  ma- 
terial which  the  defendant  had  carelessly  and  negligently 
permitted  to  accumulate  upon  its  right  of  way,  and  that 
from  thence  said  fire  ran  across  the  intervening  country  and 
set  fire  to  the  plaintiffs  cranberry  marshes  on  240  acres  of 
land  belonging  to  him  in  section  25  in  the  same  township 
and  range,  to  his  damage  in  the  sum  of  $3,000.  The  defend- 
ant answered,  and  took  issue  with  all  the  material  allega- 
tions of  the  complaint. 

This  is  an  appeal  from  an  order  made  March  19, 1895, 
granting  leave  to  the  plaintiff  to  amend  his  complaint  by  in- 
serting therein  the  N.  E.  i  of  the  S.  W.  \  of  section  22  of 
the  township  and  range  mentioned,  as  additional  lands  and 
cranberry  marshes  injured  by  the  same  fire.  The  forty  acres 
so  to  be  inserted  are  situated  more  than  a  mile  from  any  of 
the  lands  mentioned  in  the  original  complaint. 

Neither  the  original  complaint  nor  the  proposed  amended 
complaint  was  verified ;  and  there  is  no  affidavit  nor  state- 
ment under  oath  in  support  of  any  such  cause  of  action;  and 
the  order  was  made  apparently  as  of  course  and  without 
terms.  A  complaint  can  only  be  amended  as  of  course  and 
without  costs  "  before  the  period  for  answering  it  expires," 
or  "  within  twenty  days  after  the  service  of  the  answer  or 
demurrer."  R.  S.  sec.  2685.  Otherwise  the  court  is  only 
authorized  to  allow  an  amendment  "  in  furtherance  of  jus- 
tice, and  upon  such  terms  as  may  be  just."  R.  S.  sec.  2830; 
Sweet  v.  Mitchell,  19  Wis.  524;  Bole  v.  Northrop,  19  Wis.  249. 
It  follows  that,  upon  the  showing  made,  the  application 
should  have  been  denied. 

But  even  if  the  application  had  shown  that  the  plaintiff 
originally  had  a  good  cause  of  action,  not  only  as  to  the  al- 
leged fire  on  section  25,  but  also  on  section  22,  yet  we  think 
it  would  have  been  an  abuse  of  discretion  to  have  granted 
leave  to  amend  under  the  circumstances.     The  action  was 
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not  commenced  until  the  last  day  to  prevent  the  running  of 
the  six  years  statute  of  limitation.  R.  S.  sec.  4222,  subd.  5. 
The  application  for  the  amendment  was  not  made  until 
nearly  three  years  after  the  action  was  commenced,  and 
nearly  nine  years  after  the  alleged  fire.  The  forty  acres  in 
section  22  could  not  be  properly  added  by  way  of  amend- 
ment, unless  the  fire  thereon  was  not  only  traceable  to  the 
same  fire  which  communicated  to  and  burned  over  the  plaint- 
iffs other  lands  mentioned,  but  also  that  the  defendant's 
negligence  in  starting  such  fire  was  the  proximate  cause  of 
the  injury  complained  of.  Atkinson  v.  Goodrich  Transp.  Co. 
60  Wis.  156;  Marvin  v.  C,  M.  &  St.  P.  R.  Co.  79  Wis.  143; 
Jackson  v.  Wis.  Tel.  Co.  88  Wis.  250;  Block  v.  Milwaukee  St. 
R.  Co.  89  Wis.  378.  In  these  cases  this  court  approved  and 
followed  the  rule  as  sanctioned  by  the  supreme  court  of  the 
United  States,  to  the  effect "  that,  in  order  to  warrant  a  find- 
ing that  negligence  or  an  act  not  amounting  to  wanton  wrong 
is  the  proximate  cause  of  the  injury,  it  must  appear  that  the 
injury  was  the  natural  and  probable  consequence  of  the  neg- 
ligence or  wrongful  act,  and  that  it  ought  to  have  been,  fore- 
seen in  the  light  of  the  attending  circumstances."  Milwau- 
kee dfe  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  469. 

Such  being  the  law  applicable  to  such  a  case,  it  is  mani- 
fest that  to  maintain  the  action  as  to  the  new  forty  acres  in- 
troduced by  the  amendment  would  require,  at  least,  some 
new  and  independent  evidence,  and  to  some  extent  a  new 
line  of  defense;  and  hence,  practically,  it  was  a  new  and  in- 
dependent cause  of  action.  This  being  so,  it  would,  under 
the  circumstances,  be  a  clear  abuse  of  discretion  to  allow 
the  amendment  nearly  three  years  after  the  statute  of  lim- 
itation would  have  run  upon  it  as  a  separate  and  independ- 
ent cause  of  action.  The  plaintiff  and  his  agent  and  attorney 
knew  all  the  facts.  The  rights  of  the  defendant  and  its 
means  of  defense  have  been  put  in  peril,  if  not  wholly  or 
partially  lost,  by  the  long  delay;  and  hence  the  amendment 
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should  not  be  allowed.     Cavanaugh  v.  Scott,  84  Wis.  93; 
Carberry  v.  Oermwn  Ins.  Co.  86  Wis.  328. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  deny  the  appli- 
cation* 


[  92  6i6  Lovass,  Appellant,  vs.  Olsok,  Respondent. 

1"?  *"  March  10— March  B7, 1896. 

92    616 

.*»  m\  Wills:  Construction. 

1  92    616 

|1Q9  132  L  A  will,  after  giving  to  the  testator's  wife  a  life  estate  in  all  his 
property,  made  several  bequests  in  form  as  follows:  "I  wiU  and 
bequeath  to  my  son  J.  the  sum  of  $200,  to  be  paid  to  him  by  my 
daughter  B.  [the  residuary  legatee]  within  one  year  after  the  death 
of  my  wife,  if  she  survive  me,  and  which,  when  paid,  to  be  in 
full  of  his  share  of  my  estate."  Held,  that  suoh  bequests  were 
absolute,  and  the  condition  in  respect  to  the  wife's  survivorship 
affected  only  the  time  of  payment 
2.  Where  there  is  a  devise  to  one  person  in  fee,  and,  in  case  of  his 
death  without  issue,  to  another,  the  death  referred  to  is  death 
during  the  lifetime  of  the  testator,  unless  the  language  of  the  will 
shows  a  different  intention;  and  if  the  devisee  survives  the  tes- 
tator he  takes  an  absolute  estate  in  fee. 
« 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
county :  O.  B.  Wyman,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  by  Jacob  Olson  Lovass,  son  and  one  of 
the  heirs  at  law  of  Johannes  Olson  Lovass,  deceased,  from  a 
judgment  and  order  of  the  circuit  court  of  Vernon  county 
construing  the  will  of  deceased,  and  assigning  the  estate,  in 
accordance  with  said  will,  to  the  respondent,  Berutine  Sophia 
Olson,  as  residuary  legatee  thereunder.  This  matter  was  re- 
moved from  the  county  court  into  the  circuit  court,  and 
there  tried,  under  the  provisions  of  sec.  2452,  R.  S. 

The  second  and  third  items  of  the  will  to  be  construed 
gave  to  the  wife  of  testator  a  life  estate  in  all  his  prop- 
erty, both  real  and  personal    The  fourth  item  gives  $200 
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to  his  son,  Jacob  Olson  Lovass;  the  fifth,  $200  to  the  children 
of  a  deceased  daughter,  Mrs.  Larson;  and  the  sixth,  $200  to 
a  married  daughter,  Mrs.  Gunderson.  All  of  these  legacies 
are  expressed  in  the  same  terms.  The  first  of  them  reads 
as  follows:  " Fourth,  I  will  and  bequeath  to  my  son,  Jacob 
Olson  Zovass,  the  sum  of  two  hundred  dollars  to  be  paid  to 
him  by  my  daughter  Berutine  Sophia  within  one  year  after, 
the  death  of  my  wife,  if  she  survive  me,  and  which,  when 
paid,  to  be  in  full  of  his  share  of  my  estate."  In  each  of  the 
three  paragraphs  (4,  5,  6)  the  words,  "  if  she  survive  me," 
are  interlined.  The  seventh  item  is  as  follows:  "Seventh. 
All  the  rest,  residue,  and  remainder  of  my  estate,  both  real 
and  personal,  I  give,  grant,  devise,  and  bequeath  to  my 
daughter  Berutine  Sophia  (upon  the  death  of  my  wife,  Anna 
Berutine,  in  case  she,  my  said  wife,  should  survive  me)." 
The  eighth  item  reads:  "Eighth.  It  is  my  further  will  that 
in  case  my  said  daughter,  Berutine  Sophia,  shall  die  without 
issue  of  her  body  lawfully  begotten,  then  and  in  that  case 
the  whole  of  my  estate  hereinbefore  devised  to  her  shall  be 
equally  divided  between  my  children,"  etc. 

It  being  admitted  that  the  wife  died  before  the  testator, 
it  is  claimed  on  behalf  of  appellant  that  the  whole  will  is 
thereby  rendered  nugatory,  and  that  it  appears  from  the 
reading  of  the  will  itself,  and  particularly  from  the  phrases, 
"  if  she  survive  me,"  and  "in  case  my  said  wife  should  sur- 
vive me,"  in  the  fourth,  fifth,  sixth,  and  seventh  items,  that  the 
testator  intended  it  to  take  effect  only  in  case  his  wife  should 
outlive  him.  The  court  below  held  that  the  bequests  were 
absolute,  and  this  is  an  appeal  from  that  determination. 

For  the  appellant  there  was  a  brief  signed  by  O.  M.  Bufo 
and  Cha8.  W.  Graves,  and  oral  argument  by  Mr.  Orames  and 
Mr.  J.  M.  Morrow. 

For  the  respondent  there  was  a  brief  by  27".  P.  Proctor  & 
Son,  attorneys,  and  JLosey  <6  Woodward,  of  counsel,  and  oral 
argument  by  H.  P.  Proctor  and  O.  M.  Woodward. 
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Winslow,  X  Two  contentions  are  made  by  the  appellant : 
First,  that  the  fourth,  fifth,  sixth,  and  seventh  clauses  of  the 
will  were  rendered  absolutely  inoperative  by  the  decease  of 
the  testator's  wife  prior  to  the  death  of  the  testator;  sec- 
ond, that  in  case  this  proposition  is  held  unsound,  still  the 
respondent,  as  residuary  legatee,  under  the  seventh  and 
eighth  clauses,  took  only  a  life  estate,  and  that  the  property 
should  not  have  been  assigned  to  her  absolutely  at  the  pres- 
ent time. 

1.  In  construing  a  will  the  court  must  consider  the  whole 
will,  and  must  give  effect  to  the  intent  of  the  testator  if  it 
can  be  gathered  from  the  instrument  and  such  intent  be  law- 
ful. Furthermore,  a  construction  which  gives  effect  to  the 
will,  other  things  being  equal,  is  to  be  preferred  to  one  which 
Tenders  it  nugatory.  These  rules  are  trite.  Looking  at  this 
will,  we  see  at  once  that  the  general  idea  of  the  testator  was 
to  provide  for  the  support  of  his  wife,  and  then  to  give  the 
bulk  of  his  estate  to  the  respondent,  or  her  children,  subject 
to  the  payment  of  three  legacies,  of  $200  each,  to  his  other 
children.  Did  he'  intend  this  entire  scheme  to  fail  if  his 
wife's  death  preceded  bis?  We  think  not.  It  appears  that 
the  will  was  made  in  September,  1877;  that  the  testator's 
wife  died  about  the  year  1884;  and  that  the  testator  died  in 
November,  1893.  Thus  it  appears  that  the  testator  pre- 
served the  will  for  nine  years  after  the  death  of  his  wife, 
and  left  it  to  take  effect  upon  his  death.  If  he  intended  the 
entire  scheme  of  the  will  to  depend  on  his  wife's  survivor- 
ship, it  is  difficult  to  explain  this  conduct.  But,  from  the 
language  of  the  will  itself,  we  are  entirely  satisfied  that  the 
bequests  and  devises  in  question  were  not  intended  to  be  de- 
pendent on  the  fact  of  the  testator's  wife  surviving  him. 
The  bequest  in  each  case  is,  in  the  first  instance,  absolute 
and  rmqualijUd;  but  it  is  to  be  paid  by  the  residuary  legatee 
within  one  year  after  the  death  of  the  life  tenant,  if  she  sur- 
vive the  testator.    To  our  minds  it  seems  certain  that  these 
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latter  conditions,  which  follow  the  absolute  gift,  are  not  con- 
ditions affecting  the  gift  itself,  but  simply  affecting  the  time 
of  payment.  The  testator's  purpose  was  evidently  to  make 
it  certain  that  in  case  of  his  wife's  surviving  him  the  prop- 
erty should  remain  intact  during  her  life,  and  that  the  residu- 
ary legatee  should  have  a  year  after  the  death  of  the  wife 
to  make  these  payments.  If  he  desired  to  make  all  these 
bequests  contingent  on  the  fact  of  his  wife's  outliving  him, 
he  could  easily  have  done  so  by  placing  the  condition  in  its 
natural  and  logical  place,  thus,  "  If  my  wife  survive  me,  I 
give,  etc.,"  as  was  the  case  in  the  case  of  Gibson  v.  Seymour, 
102  Ind.  485,  which  was  much  relied  on  by  the  appellant. 
See,  also,  Yearnshamfs  Appeal*,  25  "Wis.  23. 

2.  The  court  was  also  right  in  construing  the  eighth  para- 
graph of  the  will  as  vesting  an  absolute  estate  in  the  respond- 
ent. The  rule  is  well  settled  that  where  there  is  a  devise  to 
one  person  in  fee,  and,  in  case  of  his  death  without  issue,  to 
another,  the  death  referred  to  is  death  during  the  lifetime 
of  the  testator,  unless  there  i6  language  in  the  will  which 
gives  fair,  clear,  and  reasonable  ground  for  saying  that  the 
testator  had  a  different  intention.  Washbon  v.  Cope,  144 
N.  Y.  287;  Benson  v.  Corbin,  145  N.  Y.  351. 

By  the  Court —  Judgment  affirmed. 


Gils,  Eespondent,  vs.  Colby  and  wife,  Appellants. 

March  11 —  March  27, 1896.  92  6191 

ml06  80| 

Mortgages:  Foreclosure:  Notice  of  lis  pendens:   Premature  entry  of 
judgment:  Appeal:  Recital  in  judgment,  when  not  conclusive. 

1.  A  judgment  of  foreclosure  of  a  mortgage  rendered  less  than  twenty 
days  after  the  complaint  was  filed  is  premature  under  sea  3187, 
R.  S.,  requiring  notice  of  the  pendency  of  the  action  to  be  filed 
twenty  days  before  judgment,  since  until  the  complaint  is  filed 
the  filing  of  suoh  a  notice  is  inoperative. 
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2.  The  objection  that  the  entry  of  judgment  in  such  case  was  irregu- 

lar may  be  raised  for  the  first  time  in  this  court  on  an  appeal  from 
the  judgment 

3.  A  recital  in  the  judgment  that  due  notice  of  the  pendency  of  the 

action  had  been  filed  on  a  certain  day  more  than  twenty  days 
prior  to  the  entry  of  the  judgment  will  not  be  held  conclusive 
where  the  file  mark  on  the  original  complaint  in  the  judgment 
roll  shows  that  it  was  filed  within  such  twenty  days. 

Appeal  from  a  judgment  of  the  circuit  court  for  La 
Crosse  county :  O.  B.  Wymant,  Circuit  Judge.    Reversed. 

This  is  an  appeal  by  the  mortgagors  from  a  judgment  of 
foreclosure  of  a  mortgage. 

For  the  appellants  there  was  a  brief  by  Skaar  &  Levis, 
and  oral  argument  by  H.  L.  Butler. 

For  the  respondent  there  was  a  brief  by  Fruit  cfe  Briiidr 
ley,  and  oral  argument  by  J.  J.  Fruit. 

Pinney,  J.  The  only  question  in  this  case  is  whether  the 
judgment  should  be  reversed  for  the  reason  that  the  notice 
of  the  pendency  of  the  action  was  not  operative  for  a  period 
of  twenty  days  before  the  judgment  was  rendered.  The 
action  was  commenced,  and  notice  of  the  pendency  of  the 
action  was  filed  in  the  office  of  the  register  of  deeds,  July  8> 
1893,  but  the  complaint  was  not  filed  in  the  office  of  the  clerk 
of  the  circuit  court  until  August  21,  1893,  the  day  upon 
which  the  judgment  was  rendered.  In  all  other  respects 
the  proceedings  were  regular.  The  judgment  recites  that 
"  due  notice  of  the  pendency  of  the  action  had  been  filed  in 
the  office  of  the  register  of  deeds  for  La  Crosse  county  on 
the  8th  day  of  July,  1893."  No  motion  was  made  in  the 
circuit  court  to  set  aside  the  judgment  on  the  ground  relied 
on  for  reversal. 

The  filing  of  the  notice  of  the  pendency  of  the  action, 
under  sec.  3187,  B.  S.,  was  inoperative  until  the  complaint 
was  filed ;  and  the  judgment  rendered  on  the  same  day  the 
complaint  was  filed  was  therefore  rendered  before  the  notice 
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had  been  operative  for  the  prescribed  period  of  twenty  days, 
and  was  premature.  Dawson  v.  Mead^  71  Wis.  295 ;  Flood 
v.  Isaac,  34  Wis.  423;  Olson  v.  Paul,  56  Wis.  30. 

In  general,  relief  from  irregularities  in  the  entry  of  judg- 
ment should  be  first  sought  in  the  trial  court.  Keeler  v. 
Jacobs,  87  Wis.  545.  And  it  would  have  probably  been  bet- 
ter, and  more  in  accord  with  correct  principles  of  practice, 
to  have  required  that  the  objection  under  consideration 
should  be  made  in  that  manner;  but  for  a  period  of  more 
than  thirty  years,  in  numerous  cases,  it  has  been  held  that 
it  may  be  raised  in  this  court  in  the  first  instance,  on  appeal 
from  the  judgment.  This  practice  has  been  so  long  adhered 
to  that  we  do  not  feel  at  liberty  to  change  it.  There  is  no 
good  reason  for  supposing  that  any  inconvenience  will  be 
experienced  under  it  in  the  future. 

The  judgment  roll  includes  the  original  complaint,  and 
we  must  regard  the  file  mark  which  the  complaint  bears  as 
showing  the  true  date  when  it  was  filed.  The  recital  in  the 
judgment  cannot  be  held  conclusive  on  this  appeal  from  the 
judgment,  when  an  inspection  of  the  record,  of  which  the 
file  mark  on  the  complaint  is  a  part,  shows  that  the  error  re- 
lied on  intervened  in  the  rendition  of  the  judgment,  and  that 
the  judgment  was  premature.  If  it  had  been  a  question 
whether  proof  had  been  made  that  notice  of  the  pendency 
of  the  action  had  been  filed  twenty  days  before  the  render- 
ing of  the  judgment, —  this  being  an  extrinsic  matter,  and 
no  part  of  the  judgment  roll, —  the  recital,  it  would  seem, 
would  be  conclusive,  in  the  absence  of  a  bill  of  exceptions 
showing  that  no  sufficient  proof  had  been  made.  Manning 
v.  McClurg,  14  Wis.  350,  352;  Webb  v.  Meloy,  32  Wis.  319. 
As  the  error  relied  on  appears  upon  the  face  of  the  record, 
in  accordance  with  the  decision  in  Dawson  v.  Mead,  71  Wis. 
295,  and  cases  cited,  the  objection  is  fatal. 

By  the  Court.—  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 
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,  92    628 

'^|f  Klatt,  by  guardian  ad  Mtem,  Respondent,  vs.  The  N.  0- 

J*  %*  Foster  Lumber  Company,  Appellant. 

92    623 

J5  356  March  U— March  *7t  1896. 

06    617 

97      29 

$87  644  ■    •™cw*er  aiM*  9ervant "  Personal  injuries:  Special  verdict:  Proximate  causer 

-ft,  qyo  .Asaumptfon  0/  rw*  oy  minor  servant:  Evidence:  Admissions. 

M)|«6l 

^T^i  1.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by 

i2LJ2£l  defendants  negligence  it  was  error  not  to  submit  in  the  special 

verdict,  in  some  form,  upon  request,  a  question  as  to  whether  the 
defendant's  negligence,  if  any,  was  the  proximate  cause  of  the  in- 
juries; and,  the  right  to  a  special  finding  on  that  subject  not  hav- 
ing been  waived,  the  defect  was  not  supplied  by  a  general  verdict 
for  the  plaintiff. 

2.  The  true  test  as  to  a  minor  servant's  assumption  of  the  ordinary 

risks  of  the  employment,  and  his  contributory  negligence,  is  not 
whether  he  knew  and  comprehended  the  danger,  but  whether  he 
ought  to  have  known  and  comprehended  it 

3.  In  an  action  for  personal  injuries,  a  statement  as  to  the  manner  in 

which  they  were  sustained,  which  had  been  made  by  the  plaintiff 
in  the  presence  of.  witnesses,  reduced  to  writing  by  one  of  them, 
read  over  to  plaintifr,  pronounced  by  him  to  be  correct,  and  then 
subscribed  by  him  and  the  witnesses,  is,  when  properly  identified, 
competent  evidence  on  behalf  of  defendant,  as  being  in  the  nature 
of  an  admission  }>y  plaintiff,  and  also  to  show  that  he  had  made 
statements  conflicting  with  those  made  by  him  as  a  witness  at  the 
trial  A  mere  possibility  that  the  writing  might  have  been  mis- 
read to  plaintiff,  or  changed  since,  should  not  exclude  it,  where  no 
such  suspicion  is 'fairly  suggested  by  the  paper  itself  or  by  facts  in 
evidence. 

Appeal  from  a  judgment  of  the  cirouit  court  for  La  Crosse 
county:  O.  B.  Wyman,  Circuit  Judge.    Reversed. 

The  action  is  to  recover  damages  for  personal  injuries  re- 
ceived by  the  plain  tiff  while  working  for  the  defendant  in 
its  sawmill.  The  complaint  alleges  two  particulars  in  which 
the  defendant  was  negligent:  (1)  In  not  warning  the  plaint- 
iff of  the  dangers  incident  to  the  employment,  and  (2)  in  not 
keeping  the  machinery  with  which  he  worked  in  a  safe  oon- 
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dition.  The  answer  was  a  general  denial  and  the  defense  of 
contributory  negligence.  There  was  both  a  special  and  gen- 
end  verdict  for  the  plaintiff.  A  motion,  on  the  minutes, 
for  a  new  trial  was  denied,  and  judgment  for  the  plaintiff 
was  entered  on  the  verdict,  from  which  the  defendant  ap- 
peals. 

At  the  time  of  his  accident  the  plaintiff  was  eighteen 
years  old.  So  far  as  appears,  he  was  a  boy  of  average  in- 
telligence. He  had  been  to  school  between  four  and  five 
years;  had  worked  on  a  farm,  in  the  pine  woods,  and  had 
had  some  experience  working  about  the  mill.  At  the  time 
of  his  accident  his  work  was  in  the  mill,  removing  edgings 
from  the  edger  table.  He  had  been  at  this  work  about  a. 
month.  Passing  under  that  part  of  the  edger  table  at 
which  his  work  was,  and  transversely  to  it,  was  a  set  of  five 
chains,  at  some  little  distance  apart,  whose  business  and 
purpose  was  to  remove  the  edgings  from  that  table  to  an- 
other table  at  a  little  distance  from  it.  They  were  called 
"  carrier  chains."  They  were  endless  chains,  which  lay,  sub- 
stantially, upon  the  floor.  At  the  left-hand  side  of  the  table 
they  were  met  by  another  similar  set  of  chains,  called  "  ele- 
vating chains,"  whose  purpose  was  to  elevate  the  edgings  to 
another  table,  still  further  to  the  left.  Both  sets  of  chains 
were  moved  by  sprocket  wheels  at  their  line  of  meeting, 
which  were  affixed  to  a  shaft  under  the  floor.  The  chains 
were  in  plain  view,  and  moved  at  the  rate  of  fifty  feet  a 
minute.  The  plaintiff's  station  was  near  the  head  of  this 
extension  of  the  edger  table,  and  on  the  left-hand  side.  The- 
sprocket  wheels  were  on  that  side  of  the  table,  and  fully 
within  his  view.  His  duty  was  to  remove  the  edgings  from 
the  table  in  such  way  that  the  chains  should  take  and  re- 
move them  to  the  other  table.  At  the  time  of  his  accident 
the  elevating  chain  which  was  next  to  him  had  stopped  run- 
ning. While  so  at  work,  from  some  unexplained  cause,  his 
foot  slipped,  was  caught  in  the  sprocket,'  and  was  injured. 
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For  the  appellant  there  was  a  brief  by  V.  W.  James,  at- 
torney, and  Losey  cfe  Woodward,  of  counsel,  and  oral  argu- 
ment by  Mr.  James  and  Mr.  O.  M.  Woodward. 

For  the  respondent  there  was  a  brief  by  Doolittle  cfe  Shoe- 
maker, and  oral  argument  by  L.  A.  Doolittte. 

Newman,  J.  Many  errors  in  the  record  are  claimed.  The 
more  important  and  decisive  will  be  considered. 

There  was  a  special  verdict.  The  defendant  requested  the 
submission,  in  the  verdict,  of  certain  questions  which  it  pro- 
posed in  writing.  Among  these  proposed  questions  were  the 
following:  "(4)  Was  the  injury  sustained  by  the  plaintiff 
the  result  of  being  placed  to  work  in  the  place  and  manner  in 
which  he  was  put  to  work,  which  the  defendant  might  have 
reasonably  expected  might  probably  occur? "  "  (10)  Was  the 
plaintiff  injured  by  the  want  of  ordinary  care  on  the  part  of 
the  defendant,  which  was  the  direct  cause  of  said  injuries? " 
"(13)  Was  the  injury  sustained  by  the  plaintiff  the  result  of 
mere  accident?"  These  questions,  in  effect,  would  require 
the  jury  to  find  whether  the  negligence  of  the  defendant,  if 
such  was  found,  was  also  the  proximate  cause  of  the  plaint- 
iffs accident.  It  is  well  settled  that  negligence  alone  does 
not  make  the  defendant  liable.  The  defendant  is  liable  only 
when  its  negligence  is  found  to  be  the  cause  of  the  accident. 
And  this  negligence  is  the  proximate  cause  only  when  it  is 
of  such  character  as  that  men  of  ordinary  prudence,  judg- 
ment, and  experience  ought,  reasonably,  in  the  light  of  the 
attending  circumstances,  to  have  foreseen  such  an  accident 
as  likely  to  occur.  And  unless  this  question  of  proximate 
cause  is  fairly  and  substantially  answered  by  the  special  ver- 
dict, no  judgment  can  be  given  on  it.  Atkinson  v.  Goodrich 
Transp.  Co.  60  Wis.  141, 161 ;  Gurnard  v.  Kncvpp-Stout  & 
Go.  Company,  90  Wis.  123;  McGowan  v.  C.  dk  N.  W.  B.  Co. 
91  Wis.  147;  Deisenrieter  v.  Kraus-Merket  Malting  Co.,  ante, 
p.  164.    This  question  of  proximate  cause  is  one  of  fact.    It 
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is  the  resultant  fact  or  inference  which  is  to  be  found  from 
the  testimony.  It  is  the  sum  of  all  the  testimony  bearing  on 
that  point.  It  is  familiar  that,  except  in  a  clear  case,  this 
fact  or  inference  is  to  be  fonnd  by  the  jury.  It  is  not  con- 
sidered that  in  this  case  the  proper  inference  from  the  testi- 
mony was  so  plain  as  that  the  court  might  properly  draw  it. 
It  was  thought  —  at  least  by  the  defendant  —  that  there  was 
sufficient  testimony  to  require  the  case  to  be  submitted  on 
all  questions  to  the  jary.  "While  it  was  agreed  at  the  bar, 
on  the  question  of  the  plaintiff's  contributory  negligence, 
that  there  was  little  in  the  situation,  considering  the  slow 
movement  of  the  machinery  involved,  to  suggest  to  the  mind 
of  the  plaintiff  that  such  an  accident  was  probable,  this  same 
consideration  would  be  entitled  to  some  weight,  it  would 
seem,  on  the  question  whether  the  defendant  ought  reason- 
ably to  have  foreseen  that  such  an  accident  was  likely  to 
occur.  On  the  whole  testimony  it  was  a  question  for  the 
jury.  But  the  special  verdict  contains  no  answer  to  this 
question.  It  does  not  find  that  the  defendant's  negligence 
was  the  proximate  cause  of  the  plaintiff's  accident.  This  de- 
fect is  not  supplied  by  the  general  verdict  for  the  plaintiff. 
For  the  defendant  did  not  waive,  by  silence,  its  right  to  have 
a  special  finding  on  that  issue.  Davis  v.  Farmington,  42 
Wis.  425.  It  follows  that  the  verdict  does  not  sustain  the 
judgment,  and  that  a  new  trial  is  necessary.  McOowan  v. 
C.  &  N.  W.  R.  Co.  91  Wis.  147. 

It  may  be  of  advantage,  upon  the  new  trial,  if  some  oth- 
ers of  the  alleged  errors  be  considered.  The  defendant  re- 
quested the  giving  of  a  large  number  of  special  instructions. 
These  were,  in  the  main,  correct  and  proper  instructions, 
but  were  all  refused  by  the  court.  Among  the  instructions 
so  requested  and  refused  were  the  following:  "(2)  In  de- 
termining whether  the  plaintiff  was  of  sufficient  age,  under- 
standing, and  experience  to  comprehend  the  dangers  to 
which  he  was  exposed  in  the  discharge  of  his  duties  as  an 
Vou  92— 40 
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employee  of  the  defendant,  you  must  consider  his  age  and 
the  opportunity  which  he  had  to  observe  the  apparent  dan- 
ger in  discharging  such  duties,  and  determine  from  all  the 
facts  and  circumstances  whether  or  not  he  was  of  sufficient 
age  and  understanding  that,  even  though  he  may  not  have 
fully  comprehended  the  danger,  yet  that  danger  was  so  open 
and  apparent,  if  you  find  it  to  be  so,  that  a  boy  of  his  age, 
experience,  and  understanding  ought  to  have  known  it,  and 
ought  not  to  have  exposed  himself  to  it.  (3)  If  you  find 
that  the  plaintiff  engaged  with  the  defendant  in  the  duty 
which  he  was  discharging  at  the  time  when  he  was  injured, 
without  at  the  time  fully  understanding  or  comprehending 
the  dangers  incident  to  his  business,  yet  if  you  find  that 
between  the  time  of  his  employment  and  the  time  when  he 
was  injured  he  learned  of  these  dangers,  or  in  the  course  of 
his  employment  ought  to  have  known  of  the  liability  of  the 
accident  by  being  entangled  in  the  machinery,  as  he  was, 
it  is  your  duty  to  find  that  he  assumed  the  risk  of  such  in- 
jury as  incident  to  his  employment,  and  you  cannot  attribute 
the  accident  to  the  negligence  of  the  defendant.  (4)  It 
was  the  duty  of  the  plaintiff  to  look  at  the  machinery 
about  which  he  was  employed  to  work,  and  apprise  himself 
about  any  dangers  offered  by  the  machinery  itself,  and 
which  he  could  have  discovered,  or  ought  to  have  discov- 
ered, by  a  proper  examination  thereof  or  by  the  use  of  his 
sight  and  other  senses;  and  if  he  failed,  during  the  course 
of  his  employment  and  while  engaged  in  the  work  in  which 
he  was  employed,  to  apprise  himself  of  dangers  which  he 
ought  to  have  seen,  then  he  was  not  in  the  exercise  of  or- 
dinary care  and  prudence,  and  it  is  your  duty  to  so  find." 

These  proposed  instructions  seem  to  be  both  accurate  and 
pertinent  to  the  case.  The  general  instructions  which  were 
given  cover  most  of  the  principles  suggested  by  the  proposed 
instructions.  But  one  important  element  or  principle  seems 
to  have  been  entirely  omitted  and  overlooked.   The  court,  in 
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substance,  charged  that  the  test  on  the  question  of  the  plaint- 
iff's assumption  of  the  ordinary  risks  of  the  employment, 
and  of  his  contributory  negligence,  is  whether  he  knew  and 
comprehended  the  danger  incident  to  it.  This  omits  one 
important  consideration.  The  true  test  is  whether  he  ought 
to  have  known  and  comprehended  it.  The  exercise  of  ordi- 
nary care  includes  the  fair  use  of  one's  faculties  and  oppor- 
tunities of  observation  in  order  to  learn  and  comprehend 
the  dangers  which  are  naturally  incident  to  the  situation. 
He  is  chargeable  with  knowledge  of  such  dangers  as  he 
might  know  and  comprehend  by  the  exercise  of  such  ordi- 
nary care.  Luebke  v.  Berlin  Machine  Works,  88  Wis.  442; 
Craven  v.  Smith,  89  "Wis.  119.  •  The  defendant  was  entitled 
to  have  the  instructions  given. 

A  few  days  subsequently  to  the  accident  the  plaintiff  made 
a  statement  relating  to  the  manner  in  which  the  accident 
had  occurred,  in  the  presence  of  Edward  Lees  and  J.  K. 
Enuth,  which  was  reduced  to  writing  by  Lees,  and  read 
over  to  the  plaintiff,  pronounced  by  him  to  be  correct,  and 
then  subscribed  by  him,  and,  as  witnesses,  by  Enuth  and 
Lees.  Enuth  testified  to  these  facts,  and  identified  the  paper 
by  his  own  signature.  The  paper  was  then  offered  in  evi- 
dence by  the  defendant,  and  excluded.  The  objection  was 
not  that  it  was  inadequately  identified,  but  that  it  might 
have  been  misread  to  the  plaintiff,  or  changed  since.  It 
must  be  conceded  that  such  iniquity  is  possible.  It  is  not 
probable.  In  most  matters,  and  especially  in  the  trial  of 
causes,  some  faith  must  needs  be  reposed  in  the  integrity 
of  men.  To  act  upon  such  suspicions  when  not  fairly  sug- 
gested by  the  appearance  of  the  paper  itself  nor  by  facts  in 
evidence,  would  exclude  many  competent  and  honest  docu- 
ments, and  render  the  administration  of  justice  in  many 
cases  impracticable.  This  paper  was  in  the  nature  of  an 
admission  by  the  plaintiff  of  facts  against  his  own  interest. 
It  also  tended  to  show  that  he  had  made  statement  of  the 
manner  of  the  happening  of  the  accident,  before  controversy 
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had  arisen,  conflicting  with  the  statement  which  he  had 
made  on  the  witness  stand.  For  either  purpose,  it  was  com- 
petent evidence.  It  was  sufficiently  identified  to  entitle  it 
to  be  received  in  evidence  as  substantive  evidence.  Hazer 
t>.  Stretchy  ante,  p.  505;  Zathrqp  v.  Bramhall,  64  N.  Y.  365; 
Flood  v.  Mitchell,  68  K  T.  507;  Abb.  Tr.  Ev.  319. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 


Klatt,  Eespondent,  vs.  The  N.  0.  Foster  Lumber  Company, 

Appellant. 

March  11  — March  27, 1896. 

Judgment  affirmed  pursuant  to  stipulation. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  "Wyman,  Circuit  Judge.    Affirmed. 

For  the  respondent  there  was  a  brief  by  DoolitUe  &  Shoe- 
maker. 

Newman,  J.  This  action  grows  out  of  the  same  accident 
as  the  case  of  Klatt  v.  N.  C.  Foster  L.  Co.,  ante,  p.  622.  It 
is  the  father's  action  for  his  damages  for  the  loss  of  the  serv- 
ices of  his  minor  son.  In  this  case  there  is  a  stipulation 
that,  in  case  this  court  shall  hold  in  the  son's  case  "  that  the 
circuit  court  did  not  err  in  denying  the  defendant's  motion 
for  the  direction  of  a  verdict  in  its  favor  in  said  cause,  then 
the  said  judgment  so  appealed  from  (in  this  case)  shall  be 
affirmed."  In  that  case  the  court  did  hold  that  it  was  not 
error  for  the  court  to  refuse  to  direct  a  verdict  for  the  de- 
fendant. So,  by  the  terms  of  the  stipulation,  the  judgment 
in  this  case  should  be  affirmed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Sharp,  Respondent,  vs.  Omr  of  Mauston,  Appellant.       "«f  «»l 

March  11— March  27>  1896. 

Municipal  corporations:  Settlement  of  claim  for  personal  injuries:  Ac- 
tion, when  lies:  Mandamus.  • 

1.  The  rule  that  an  accord  must  be  followed  by  a  satisfaction  in  order 

to  be  binding  does  not  preclude  parties  from  liquidating  a  dis- 
puted claim  by  an  executory  contract  for  the  payment  of  a  less 
amount  than  that  claimed. 

2.  Where  the  common  council  of  a  city  had  allowed  a  sum  smaller 

than  that  claimed  in  settlement  of  a  claim  for  personal  injuries,  a 
written  demand  by  the  claimant  for  an  order  on  the  city  treasurer 
for  the  amount  so  allowed  constituted  an  unconditional  accept- 
ance of  such  settlement  and  made  a  binding  contract  for  the  pay- 
ment of  the  sum  so  allowed. 

8.  A  provision  in  a  city  charter  that  no  action  can  be  maintained 
against  a  city  until  a  claim  has  been  presented  and  disallowed  or 
the  council  has  neglected  to  act  thereon  for  a  specified  period, 
does  not  require  presentation  of  a  claim  based  upon  a  contract 
made  by  the  allowance  by  the  council  and  acceptance  by  the  claim- 
ant of  a  certain  sum  in  settlement  of  a  claim  for  a  larger  amount. 

4  Although  a  city  charter  provides  that  no  money  shall  be  drawn 
from  the  city  treasury  except  on  an  order  signed  by  the  mayor 
and  clerk,  one  whose  claim  has  been  allowed  by  the  council  need 
not  proceed  by  mandamus  to  compel  those  officers  to  draw  the 
order,  but  may  bring  an  action  against  the  city  to  recover  the 
debt 

Appbal  from  an  order  of  the  circuit  court  for  Juneau 
county:  O.  B.  Wyman,  Circuit  Judge.    Affirmed. 

Plaintiff  received  a  personal  injury  by  a  fall  on  a  side- 
walk in  the  defendant  city.  She  gave  notice  to  the  mayor 
of  such  city,  pursuant  to  sec.  1339,  K.  S.,  of  such  injury, 
claiming  that  it  occurred  without  fault  on  her  part,  by  rea- 
son of  the  sidewalk  being  out  of  repair;  and  at  the  same 
time  she  filed  with  the  city  clerk  a  claim  for  $500,  as  com- 
pensation for  such  injuries.  The  claim  was  investigated  by 
a  committee  of  the  common  council,  who  ascertained  from 
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the  plaintiff  that  the  matter  could  be  settled  for  $400;  and 
they  reported  such  fact  to  the  council,  and  thereafter  such 
council  adopted  resolutions  allowing  the  claim  accordingly. 
Thereafter,  plaintiff,  through  her  attorneys,  demanded  of  the 
proper  officers  the  issuance  and  delivery  of  an  order  on  the 
city  treasurer  for  the  amount  so  allowed  in  settlement  of  such 
claim.  They  refused  to  comply  with  such  demand,  where- 
upon this  action  was  brought,  upon  the  theory  that,  by  rea- 
son of  the  facts,  a  binding  contract  existed  between  the  city 
and  plaintiff  requiring  it  to  pay  plaintiff  the  said  sum  of  $400 
in  settlement  of  her  claim. 

The  foregoing  facts  and  others  requisite  to  make  out  a 
cause  of  action  on  plaintiff's  theory  were  set  forth  fully  in 
the  complaint.  Defendant  demurred  generally.  The  de- 
murrer was  overruled,  and  defendant  appealed. 

F.  8.  Veeder,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  H.  W.  Barney \ 
attorney,  and  Spooner,  Sanborn,  Kerr  &  Spooner,  of  coun- 
sel, and  oral  argument  by  Mr.  Bwmey  and  Mr.  A.  L.  San- 
born. 

Marshall,  J.  It  appears  to  be  conceded  by  the  appellant 
that  if,  after  the  common  council  allowed  respondent's  claim 
at  $400,  she  accepted  such  action  as  a  settlement,  a  binding 
contract  was  thereby  made;  and  that  if  such  facts  appear 
by  the  complaint  a  good  cause  of  action  is  stated.  The  de- 
mand in  writing  upon  the  city  treasurer  for  the  order,  after 
the  action  of  the  council  allowing  the  claim,  before  any  pro- 
ceedings were  taken  looking  to  a  reconsideration  of  the 
matter,  constituted  an  acceptance  just  as  effectual  as  a  writ- 
ing in  terms  accepting  the  promise  of  the  city  to  pay  the 
sum  allowed  in  settlement  of  the  claim.  Such  demand  was 
consistent  with  the  theory  of  an  unqualified  acceptance,  and 
inconsistent  with  any  other;  and,  as  the  complaint  states 
the  facts  in  regard  to  such  demand,  all  the  facts  appear 
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requisite  to  show  a  complete  and  binding  contract  between 
the  parties.  Appellant's  counsel  states  correctly  the  law 
that  an  accord  must  be  followed  by  a  satisfaction  in  order 
to  be  binding;  but  that  does  not  mean  that  parties  cannot, 
by  an  executory  contract,  liquidate  a  disputed  claim,  so  that 
such  contract  can  be  enforced  by  either  party  to  it.  All 
that  is  required  in  such  a  case  is  that  there  be  an  uncondi- 
tional acceptance  of  the  promise  itself,  and  not  the  mere 
performance  of  it  in  satisfaction  of  the  disputed  claim.  Such 
acceptance  of  the  promise,  when  made,  operates  at  once  to 
substitute  the  new  contract  made  by  the  mutual  promises  of 
the  parties  for  the  old  contract  or  claim ;  and  if  such  new 
contract  is  not  performed  the  remedy  is  by  action  for  a 
breach  of  it,  and  not  on  the  original  claim.  Such  is  the 
effect  of  modern  cases  both  in  England  and  this  country. 
Good  v.  Cheesman,  2  Barn.  &  Adol.  328;  1  Smith,  Lead.  Cas. 
(9th  Am.  ed.),  613;  Evans  v.  Powis,  1  Exch.  601 ;  2  Parsons, 
Cont.  682,  683;  Story,  Cont.  (4th  ed.),  §  982;  Com.  Dig. 
"Accord,"  (B,  1,  4);  Billings  v.  Vanderbeck,  23  Barb.  546; 
Goodrich  v.  Stanley  24  Conn.  613. 

It  is  contended  that  the  plaintiff  does  not  state  a  cause  of 
action  under  the  contract,  because,  by  the  charter  of  the  de- 
fendant city,  no  action  can  be  maintained  against  such  city 
till  a  claim  shall  have  been  filed  and  disallowed  or  the  coun- 
cil shall  have  neglected  to  act  thereon  for  a  period  of  sixty 
days,  and  that  it  does  not  appear  from  the  complaint  that 
any  claim  under  such  contract  was  presented  to  the  council 
before  suit  brought.  "We  do  not  think  the  charter  provision 
applies  to  this  case.  Here  a  claim  had  been  presented  to 
the  council,  which  was  compromised  and  settled  by  mutual 
promises  between  the  parties,  by  means  of  which  the  defend- 
ant became  obligated  to  pay  plaintiff  $400.  The  auditing 
body  thereby  had  full  opportunity  to  act  in  the  matter,  fully 
satisfying  the  provisions  of  the  charter  in  respect  to  its  hav- 
ing such  opportunity  before  suit  brought. 


Digitized  by  CjOOQIC 


632  SUPEEME  OOUKT  OF  WISCONSIN.  [92 

Sharp  vs.  City  of  Mauston. 

It  is  further  contended  that,  as  the  charter  provides  that 
no  money  shall  be  drawn  from  the  city  treasury  except  on 
an  order  signed  by  the  mayor  and  clerk,  the  only  remedy  of 
the  plaintiff  is  to  proceed  against  the  officers  to  compel  them 
to  perform  their  ministerial  duty  by  issuing  the  proper  order. 
That  such  remedy  might  be  resorted  to  is  sustained  by  High, 
Extr.  Leg.  Eem.  §  351,  and  State  ex  rel.  Fuller  v.  Martin,  27 
Neb.  441,  cited  by  defendant's  cohnsel.  It  is  well  settled 
that  where,  by  the  regulations  of  a  municipal  corporation, 
money  in  the  treasury  can  only  be  drawn  on  an  order  signed 
by  designated  city  officers,  the  duties  of  such  officers  are 
wholly  ministerial,  and  the  performance  of  such  duties,  upon 
refusal,  may  be  enforced  by  mandamus.  State  ex  reL  Ahrens 
v.  Fiedler,  43  N.  J.  Law,  400;  Danley  v.  Whiteley,  14  Ark. 
687 ;  High,  Extr.  Leg.  Eem.  §§  17, 104,  105,  107,  351,  356,  and 
cases  cited.  But  the  remedy  by  mandamus  is  not  exclusive. 
The  claimant  may,  if  he  sees  fit,  resort  to  a  civil  action 
against  the  municipality  to  recover  the  debt.  State  ex  rel. 
Ahrens  v.  Fiedler,  supra;  Guilder  v.  Otsego,  20  Minn.  74; 
Peoph  ex  rel.  Reynold*  v.  Flagg,  16  Barb.  503 ;  Buck  v.  Lock- 
port,  6  Lans.  251 ;  Raymond  v.  Courtiy  Commas,  18  Minn.  61 ; 
Apgar  v.  School  Dist.  No.  £,  34  N.  J.  Law,  308.  In  the  last 
case  cited,  it  was  held  that  the  claimant  may  proceed  by  suit 
at  law  against  the  corporation  or  by  mandamus  against  the 
officers  to  compel  them  to  perform  their  public  functions, 
and  that,  in  respect  to  corporations  and  ministerial  officers, 
a  party  so  circumstanced  may  elect  to  proceed  either  by 
mandamus  or  by  an  action  at  law.  See,  also,  State  ex  rel. 
Van  Vliet  v.  Wilson,  17  Wis.  687. 

It  follows  from  the  foregoing  that  the  order  of  the  circuit 
court  must  be  affirmed. 

By  the  Court. —  Order  affirmed. 
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Shattuck,  Appellant,  vs.  Bates,  Respondent. 

March  11  —  March  £7, 1896. 

Deeds:  Proof  of  execution  after  death  of  grantor. 

A  certificate  of  a  notary  public  in  another  state  that  the  subscrib- 
ing witnesses  to  an  unacknowledged  conveyance  of  land  in  this 
state  had  stated  to  him  under  oath,  a  few  weeks  after  the  death 
of  the  grantor,  that  they  saw  her  sign,  seal,  and  execute  the  in- 
strument, is  not  such  proof  as  is  required  by  sec.  2327,  R  S.,  pro- 
viding that  "  when  any  grantor  shall  die  .  .  •  not  having  ac- 
knowledged his  conveyance,  the  due  execution  thereof  may  be 
proved  by  any  competent  subscribing  witness  thereto  before  any 
court  of  record." 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
county :  O.  B.  Wyma.n,  Circuit  Judge.     Reversed. 

Ejectment.    The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  signed  by  O.  M.  Butt, 
C.  W.  Graves,  and  R.  P.  Proctor,  and  oral  argument  by 
Mr.  Graves  and  Mr.  Proctor. 

For  the  respondent  there  was  a  brief  by  Smith  &  Griffin, 
and  oral  argument  by  C.  J.  Smith. 

Oassodat,  0.  J.  This  is  an  action  of  ejectment  to  recover 
200  acres  of  land  described,  commenced  June  13, 1894  The 
answer  put  in  issue  the  material  allegations  of  the  complaint. 
At  the  close  of  the  trial  the  jury  returned  a  verdict  in  favor 
of  the  defendant.  From  the  judgment  entered  thereon  the 
plaintiff  brings  this  appeal 

It  is  conceded  by  both  parties  that  the  title  to  the  land 
was  on  December  19, 1882,  and  for  some  time  prior  thereto, 
in  Margaret  E.  Shattuck.  Her  maiden  name  was  Margaret 
E.  Little.  She  married  the  plaintiff  in  1872,  and  they  lived 
together  as  husband  and  wife  until  1881,  when  differences 
arose  between  them,  and  they  separated ;  and  she  went  and 
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lived  with  her  relatives  in  New  York,  and  continued  to  re- 
side there,  separate  and  apart  from  her  husband,  until  the 
time  of  her  death,  which  took  place  February  24,  1888. 
She  was  never  divorced  from  the  plaintiff,  and  never  had 
any  other  husband,  and  never  had  any  children.  The  plaint- 
iff contends  that  the  title  to  the  land  remained  in  her  to  the 
time  of  her  death,  and  then  descended  to  him,  as  her  hus- 
band, under  and  by  virtue  of  the  statute  which  declares  that 
"  if  a  woman  shall  die,  leaving  no  issue,  her  estate  shall  de- 
scend to  her  husband,  if  she  shall  have  one  at  the  time  of 
her  decease."    K.  S.  sec.  2270,  subd.  2. 

There  can  be  no  question  but  that  the  plaintiff  became  the 
owner  of  the  land  on  the  death  of  his  wife,  unless  she  dis- 
posed of  the  same  by  some  grant,  conveyance,  or  devise. 
There  is  no  pretense  that  she  died  testate.  There  is  no 
claim  that  she  ever  disposed  of  the  land,  except  by  an  instru- 
ment in  writing  bearing  date  December  19, 1882,  purporting 
to  have  been  signed  by  her,  under  her  hand  and  seal,  in  the 
presence  of  two  subscribing  witnesses,  whose  names  appear 
as  subscribed  thereto,  and  in  and  by  which  instrument  she 
purports  to  have  granted  and  conveyed  to  her  brother  Rich- 
ard B.  .Little,  his  heirs  and  assigns  forever,  the  land  in  ques- 
tion. There  are,  in  the  record,  deeds  of  this  land  from  Rich- 
ard B.  Little  and  wife  to  Elihu  Marshall,  dated  July  18, 1889, 
and  from  Elihu  Marshall  to  David  Bobo,  dated  July  27, 1892, 
and  from  David  Bobo  and  wife  to  the  defendant,  dated  Sep- 
tember 21,  1893.  The  instrument  in  writing  bearing  date 
December  19,  1882,  and  purporting  to  have  been  signed  by 
Mrs.  Shattuck,  was  received  in  evidence  against  objection ; 
and  the  court  charged  the  jury  to  the  effect  that  it  was  suf- 
ficient to  pass  title  to  Richard  B.  Little,  if,  during  her  life, 
it  was  delivered  so  as  to  take  effect  as  a  deed ;  and  the  ques- 
tion of  such  delivery  was  the  principal  question  submitted  to 
the  jury. 

Mrs.  Shattuck  had  power  to  convey  the  land  without  her 
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husband  joining  in  the  conveyance.  E.  S.  sec.  2221 .  The  stat- 
u  tes  provide  that  a  conveyance  of  land,  or  any  estate  or  interest 
therein,  may  be  made  by  deed  signed  and  sealed  by  the  per- 
son from  whom  the  estate  or  interest  is  intended  to  pass, 
"and  acknowledged  or  proved  as  directed  in  this  chapter, 
without  any  other  act  or  ceremony  whatever."  R.  S.  sec. 
2203.  Every  such  conveyance  executed  by  a  married  woman, 
of  or  relating  to  real  estate,  "  may  be  acknowledged  by  her, 
or  the  proof  of  the  execution  thereof  may  taken  and  certified 
the  same  as  if  she  were  unmarried."  R.  S.  sec.  2224.  "  When 
any  grantor  shall  die,  .  .  .  not  having  acknowledged 
his  conveyance,  the  due  execution  thereof  may  be  proved  by 
any  competent  subscribing  witness  thereto  before  any  court 
of  record/  and  if  all  the  subscribing  witnesses  to  such  deed 
shall  be  dead  or  out  of  this  state,  the  same  may  be  proved 
before  any  such  court  by  proving  the  handwriting  of  the 
grantor  and  of  any  subscribing  witness  thereto."  R.  S.  sec. 
2227.  We  find  no  such  proof  of  the  execution  of  the  written 
instrument  dated  December  19,  1882,  in  the  record  before 
us.  The  only  evidence  tending  to  prove  such  execution  is 
contained  in  the  deposition  of  Richard  B.  Little,  which  was 
offered  by  the  plaintiff's  counsel,  and  excluded  on  the  objec- 
tion of  the  defendant's  counsel.  Such  rulings  of  the  court 
seem  to  have  been  made  on  the  theory  that  such  execution 
was  presumed.  True,  the  statute  provides  that  u  every  con- 
veyance .  .  .  being  so  executed  and  acknowledged  or 
proved  as  to  be  entitled  to  record  .  .  .  shall  be  received 
in  evidence,  without  further  proof  thereof."  R.  S.  sec.  4156. 
The  statute  also  provides  that  "  every  written  instrument 
purporting  to  have  been  signed  or  executed  by  any  person, 
shall  be  proof  that  it  was  so  signed  or  executed,  until  the 
person  by  whom  it  purports  to  have  been  so  signed  or  exe- 
cuted shall  specifically  deny  the  signature  or  execution  of 
the  same  by  his  oath  or  affidavit,  or  by  his  pleading  duly 
verified ;  but  this  section  shall  not  extend  to  instruments  pur- 


Digitized  by  CjOOQIC 


636 


SUPREME  COURT  OF  WISCONSIN. 


[92 


Huber  vs.  The  La  Crosse  City  R.  Co. 


porting  to  have  been  signed  or  executed  by  any  person  who 
shall  have  died  previous  to  the  requirement  of  such  proof." 
R.  S.  sec.  4192.  Certainly  the  certificate  of  a  notary  public 
in  New  York,  to  the  effect  that  the  subscribing  witnesses  to 
that  instrument  had,  respectively,  said  to  him,  under  oath, 
a  few  weeks  after  Mrs.  Shattuck's  death,  and  nearly  six 
years  before  the  commencement  of  this  action,  that  they  saw 
her  sign,  seal,  and  execute  the  instrument,  was  not  proof 
before  any  court  as  required  by  our  statutes  cited.  The  dis- 
position of  real  estate  in*  Wisconsin  is  governed  entirely  by 
the  laws  of  Wisconsin,  and  not  by  the  laws  of  New  York  or 
any  other  state.  We  must  hold  that  the  written  instrument 
purporting  to  have  been  signed  by  Mrs.  Shattuck  was  im- 
properly admitted  in  evidence.  And  that  is  so  whether  that 
instrument  is  to  be  regarded  as  an  absolute  deed  or  as  an 
equitable  mortgage.,    R.  S.  sec.  2242. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 


Huber,  Respondent,  vs.  The  La  Crosses  City  Railway  Com- 
pany, Appellant. 

March  if— March  £7, 1896. 

Electric  street  railway:  Injury  to  employee  of  electric  light  company: 
Negligence:  Proximate  cause:  Court  and  jury. 

1.  An  electric  street  railway  company,  having  contracted  with  an 

electric  light  company  for  changes  in  the  location  of  street  lamps 
of  the  latter  so  that  their  use  should  not  interfere  with  the  op- 
eration of  the  railway,  was  bound  to  the  exercise  of  reasonable 
care  and  caution  in  the  management  of  its  road,  and  of  the  elec- 
tric current  which  was  its  motive  power,  to  prevent  accidents  to 
employees  of  the  light  company  while  engaged  in  such  work. 

2.  An  employee  of  the  light  company,  while  engaged  in  such  work. 

was  injured  as  a  consequence  of  coming  in  contact  at  the  same 
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time  with  a  span  wire  of  the  railway  and  the  iron  post  to  which 
it  was  attached,  and  which  had  been  erected  in  close  proximity  to 
the  wooden  pole  of  the  light  company  upon  which  he  was  climb- 
ing. The  span  wire,  though  properly  insulated  from  the  trolley 
wire,  had  become  charged  from  a  portion  of  the  latter  which  had 
been  temporarily  coiled  over  it  pending  the  continuation  of  the 
line,  but  a  circuit  break  near  the  iron  post  prevented  the  current 
from  passing  to  such  post  It  was  not  necessary  that  a  person 
climbing  the  wooden  pole  should  touch  the  span  wire  beyond  the 
circuit  break,  and  even  should  he  do  so  he  would  be  safe  unless, 
at  the  same  time,  he  touched  the  iron  post  with  his  naked  hand 
or  person  so  as  to  complete  the  circuit  The  employee  injured 
was  an  experienced  workman,  familiar  with  such  wires  and  their 
insulation.  Held,  as  matter  of  law,  that  these  facts  did  not  show 
that  negligence  of  the  street  railway  company  was  the  proximate 
cause  of  the  injury. 
8.  Negligence  is  not  the  proximate  cause  of  an  accident  unless,  under 
the  circumstances,  the  accident  was  a  probable  as  well  as  natural 
consequence  thereof  —  one  which  might  reasonably  have  been 
foreseen  by  a  man  of  ordinary  intelligence  and  prudence. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  Wyman,  Circuit  Judge.     Reversed. 

Action  to  recover  damages  sustained  by  the  plaintiff  by 
reason  of  alleged  negligence  of  the  defendant.  The  com- 
plaint charges  that  at  the  time  of  the  injury  the  plaintiff 
was  an  employee  of  the  Brush  Electric  Light  Company, 
which  maintained,  at  the  northwest  corner  of  the  intersec- 
tion of  Main  and  Fourth  streets  in  La  Crosse,  a  wooden 
pole,  to  support  one  end  of  a  wire  stretching  across  the  in- 
tersection of  the  streets  from  northwest  to  southeast,  from 
the  center  of  which  an  electric  street  lamp  was  suspended, 
and,  to  the  knowledge  of  the  defendant,  the  employees  of 
the  light  company  were  obliged  to  and  did .  climb  said 
wooden  pole  to  attend  to  such  street  lamp;  that  the  defend- 
ant erected  an  iron  post  or  pole  close  to  and  adjoining  such 
wooden  pole,  and  to  which  one  end  of  a  span  wire  was  at- 
tached, which  supported  its  trolley  wire  in  and  over  the 
center  of  Fourth  street,  and  such  span  wire  was  so  near  to 
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the  wooden  pole  as  to  be  dangerous  to  employees  of  the 
light  company  while  climbing  it,  unless  it  was  properly  in- 
sulated and  free  from  the  electric  current  in  the  trolley ; 
that  the  defendant  negligently  allowed  said  span  wire  to 
become  charged  with  a  powerful  current  from  the  trolley 
wire  which  it  supported,  and  the  plaintiff,  a  lineman  of  the 
light  company,  while  climbing  the  wooden  pole,  without 
fault  on  his  part  came  in  contact  with  said  span  wire  and 
said  iron  pole  so  as  to  form  a  circuit,  and  he  received  a 
shock  which  caused  him  to  fall  a  distance  of  about  twenty 
feet,  to  the  ground,  whereby  he  was  seriously  injured ;  that 
at  the  time  said  light  company,  by  its  agents  and  employees, 
of  whom  the  plaintiff  was  one,  was  engaged,  at  the  request 
of  the  defendant,  the  railway  company,  in  removing  the  said 
lamp  from  its  position.  The  acts  of  negligence  relied  on 
were :  (1)  The  erection  of  said  iron  pole  in  such  close  prox- 
imity to  the  pole  of  the  light  company  as  to  render  the 
climbing  of  the  latter  dangerous  unless  the  defendant's  span 
wire  was  properly  insulated  from  the  trolley;  (2)  in  operat- 
ing a  portion  of  its  railway  before  it  was  fully  completed, 
with  the  span  wire  in  question  uninsulated  and  charged 
with  a  heavy  current  that  escaped  from  the  trolley  wire. 

The  answer  denied  the  negligence  charged,  and  averred 
that  the  defendant,  at  the  time,  had  constructed  and  main- 
tained its  posts,  trolley  wires,  and  other  appliances  in  ac- 
cordance with  the  city  ordinance;  that  at  the  time  the  light 
company,  by  the  plaintiff  as  its  employee  and  by  its  super- 
intendent, was  engaged  in  carrying  out  a  contract  between 
it  and  the  defendant  for  the  removal  of  its  wires,  lamps, 
etc.,  where  they  interfered  with  the  erection  of  the  defend- 
ant's line,  and  that  while  so  engaged  the  plaintiff  carelessly 
came  in  contact  and  connection  with  said  span  wire  at  a 
point  beyond  which  it  was  insulated,  and  received  the  alleged 
.shock;  that  he  well  knew  the  point  at  which  the  span  wire 
was  insulated,  and  the  consequences  of  making  a  connection 
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with  the  same,  and  that  he  was  guilty  of  contributory  neg- 
ligence. 

The  defendant  moved  for  a  nonsuit  at  the  close  of  the 
plaintiff's  case,  which  was  denied,  and  at  the  close  of  the 
evidence  requested  the  court  to  direct  a  verdict  for  the  de- 
fendant, which  the  court  refused.  The  plaintiff  had  a  ver- 
dict and  judgment,  from  which  the  defendant  appealed. 

The  evidence  was  that  the  trolley  wire  and  span  wire  and 
the  street  lamp  and  poles  were  situated  as  stated  in  the  com- 
plaint, the  wooden  pole  of  the  light  company  being  about 
thirty  feet  high  and  ten  feet  higher  that  the  iron  pole,  and 
had  a  return  wire  from  the  lamp  to  the  pole,  passing  down 
it  to  a  ratchet  near  the  bottom,  so  that  the  lamp  could  be 
raised  and  lowered  to  renew  the  carbons  without  climbing 
the  pole,  but  to  remove  anything  that  got  on  the  wires  they 
would  have  to  climb  the  pole;  and  at  many  street  intersec- 
tions in  the  line  of  the  defendant's  trolley  the  light  company 
maintained  street  lamps  in  a  similar  way,  the  position  of  which 
had  to  be  changed  when  the  defendant  built  its  line,  but  at 
defendant's  cost.  Accordingly,  the  defendant  entered  into 
a  contract  with  the  light  company  to  make  such  changes 
or  removals,  and  it  entered  upon  the  work  thereof,  the 
defendant  not  interfering  with  or  taking  any  part  in  it. 
The  defendant  had  constructed  its  line  south  on  Fourth 
street  to  Main  street,  which  runs  east  and  west,  and  it  was 
intended  that  its  line  should  turn  upon  Main  street  in  both 
directions.  The  method  of  construction  was  that  iron  poles 
or  posts  were  erected  opposite  each  other  on  both  sides  of 
the  street  at  intervals.  Wires,  called  "  span  wires,"  cross 
the  street  at  the  top  of  these  poles  and  support  the  main  or 
trolley  wire,  which  is  attached  to  them  by  a  "  bell  hanger " 
or  "  bell  insulator,"  which,  when  properly  constructed  and 
in  good  condition,  will  prevent  any  escape  of  the  trolley  cur- 
rent to  the  span  wire;  and  as  an  additional  precaution, 
where  the  poles  are  iron,  as  in  this  case,  and  to  guard  against 
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any  possible  leakage  or  defect  in  the  bell  insulator,  there 
was  placed  in  the  span  wire,  and  between  the  trolley  and 
each  iron  pole  or  post,  about  sixteen  or  eighteen  inches  from 
the  post,  a  "  circuit  break,"  so  that  any  current  that  escaped 
from  the  bell  insulator  would  be  arrested  and  would  not 
reach  the  iron  post. 

The  evidence  was  that  these  appliances  used  by  the  de- 
fendant were  of  the  best  kind,  and  in  good  order,  and  tended 
to  show  that  the  construction  and  management  of  the  de- 
fendant's line  was  under  the  control  of  a  competent  elec- 
trical engineer.  The  wooden  pole  of  the  light  company,  in 
question,  was  crooked,  inclining  towards  the  east  and  south, 
and  its  base  was  seven  or  eight  inches  east,  and  a  little  south, 
of  the  defendant's  iron  pole  or  post.  About  ten  feet  from 
the  ground,  by  reason  of  the  crook  in  the  wooden  pole,  the 
two  were  in  contact,  and,  by  reason  of  the  inclination  of  the 
wooden  pole  to  the  south  and  east,  there  was  an  interval 
from  the  point  between  them,  gradually  increasing  to  about 
eight  inches  at  the  top  of  the  iron  post,  and  opposite  the 
span  wire, —  the  iron  post  being  west  and  a  little  north  of 
the  wooden  pole.  The  span  wire,  running  east  from  the  top 
of  the  iron  post,  passed  on  the  north  side  of  the  wooden 
pole,  and  about  three  or  four  inches  distant.  The  west  end 
of  the  circuit  break  in  the  span  wire  was  seven  and  three- 
fourths  inches  to  the  east  of  the  wooden  pole,  and  the  end 
of  the  span  wire  east  of  the  circuit  break  was  thirteen  and 
three-fourths  inches  from  the  wooden  pole,  and  the  pole 
could  be  climbed  from  the  south  or  east  side  without  coming 
in  contact  with  the  span  wire.  A  person  climbing  the 
wooden  pole  on  the  north  side  would  have  to  pass  over  the 
span  wire,  and  would  usually  come  in  contact  with  it  in 
some  way,  but  only  with  the  portion  of  it  between  the  iron 
post  and  the  circuit  break,  which  was  dead  or  uncharged ; 
but,  in  case  of  defect  in  both  boll  insulator  and  circuit  break, 
should  it  be  charged  or  "  live,"  the  person  coming  in  contact 
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with  it,  while  adhering  to  the  non-conducting  wooden  pole, 
would  be  safe,  unless  he  at  the  same  time  came  in  contact 
with  the  iron  post.  The  bell  insulator  and  circuit  break  were 
in  good  order,  and  the  span  wire  between  the  circuit  break 
and  the  iron  post  which  passed  on  the  north  side  of  the 
wooden  pole  was  "  dead." 

When  the  defendant  company  had  reached  the  point  in 
question  with  the  construction  of  its  line,  its  trolley  wire 
was  attached  to  this  span  wire  by  the  bell  insulator  over  the 
center  of  Fourth  street  and  on  the  north  side  of  Main  street, 
And  quite  a  length  of  the  trolley  wire,  intended  to  be  used 
in  curving  onto  Main  street  to  the  west,  remained  projecting 
south  of  the  span  wire,  and  was  coiled  up  as  far  back  as  the 
bell  insulator,  and  laid  around  and  over  the  bell  insulator, 
and  upon  the  span  wire  and  trolley  wire  to  the  north,  so 
that,  while  the  defendant  operated  its  line  sq  far  as  con- 
structed, as  it  did  continuously  from  August  8th  to  August 
19th,  when  the  accident  occurred,  this  span  wire  became 
and  was  charged  with  the  trolley  current  up  towards  said 
posts  or  poles  as  far  as  the  circuit  break.  This  coil  of 
the  trolley  wire  was  bright  new  copper  quarter-inch  wire, 
about  four  feet  in  diameter,  projecting  two  feet  over  on  the 
span  wire  on  each  side,  not  more  than  twenty-two  feet  from 
the  poles  or  posts,  and  in  plain  sight,  and  there  was  nothing 
to  indicate  that  it  was  insulated  from  the  span  wire  on  which 
it  rested.  A  person  climbing  the  wooden  pole  of  the  light 
company  could  be  injured  by  the  current  in  the  span  wire  in 
but  one  way,  namely,  by  touching  the  span  wire  east  of  the 
circuit  break,  and  at  the  same  time  touching  the  iron  post  in 
the  opposite  direction  to  the  west,  so  as  to  form  a  circuit 
with  his  body  between  the  iron  post  and  the  live  span  wire 
beyond  the  circuit  break.  After  the  defendant's  wires  had 
been  put  up,  the  street  lamp  of  the  light  company  could  not 
be  lowered,  because  they  would  come  in  contact^  and  might 
Vol.92— 41 
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cause  an  accident,  and  it  was  necessary  to  put  the  light  away 
from  the  defendant's  wires. 

At  the  time  of  the  accident,  McMillan,  the  superintendent 
of  the  light  company,  with  nine  years'  experience  as  an  elec- 
trician, and  fully  acquainted  with  the  subject  of  insulation, 
with  the  plaintiff,  undertook  to  make  the  necessary  change 
in  removing  and  changing  the  position  of  the  street  lamp. 
The  plaintiff  had  done  nearly  all  this  work  up  to  this  time. 
He  had  had  about  five  years'  experience  in  attending  to 
lamps,  repairing,  setting  poles,  and  other  work,  and  had 
worked  about  a  month  in  changing  the  lamps  of  the  light 
company.  He  understood  the  method  of  construction  and 
insulation  of  the  defendant's  linesj  and  the  subject  of  insula- 
tion generally,  had  noticed  both  bell  insulators  and  circuit 
breaks,  and  knew  how  they  were  attached  and  what  they 
were  for,  and  had  examined  the  manner  of  insulating  the 
defendant's  span  wires.  By  direction  of  McMillan  the  plaint- 
iff climbed  the  wooden  pole  on  the  north  side,  over  and  above 
the  span  wire  and  iron  post,  nearly  to  the  top  of  the  wooden 
post,  drew  the  lamp  in  from  the  center  of  the  street,  and  let 
it  down  to  McMillan,  and  came  down  the  pole  on  the  north 
side,  climbing  over  the  span  wire  again.  McMillan  then 
climbed  the  wooden  pole  on  the  east  side,  passed  the  span 
wire,  and  prepared  to  hang  the  lamp  at  the  side  of  the 
wooden  pole.  Having  occasion  to  let  fall  a  piece  of  the  lamp 
wire  twisted  into  a  spiral  form  or  coil,  he  dropped  it,  intend- 
ing to  let  it  go  down  on  the  south  side  of  defendant's  span 
wire;  but,  for  want  of  careful  management,  it  caught  the 
span  wire  at  a  point  three  and  one-half  or  four  feet  east  of 
the  wooden  post,  and  beyond  the  circuit  break,  so  that  from 
his  position  he  was  unable  to  get  it  off.  He  therefore  di- 
rected the  plaintiff  to  climb  the  pole  again,  and  to  take  this 
coil  off  the  span  wire.  The  plaintiff  climbed  up  on  the  north 
side  of  the  wooden  pole,  as  before,  until  his  feet  were  about 
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seventeen  feet  above  the  ground,  and  his  head  was  higher 
than  the  top  of  the  iron  pole.  He  testified :  "  I  stood  on  my 
left  spur,  reached  out,  lifted  this  wire  [an  insulated  one]  off, 
and  dropped  it  down,  and  came  back  to  the  pole,  somewhere 
near,  with  the  intention  of  getting  in  position,  and  I  got 
caught.  I  supposed  the  span  wire  was  a  dead  wire.  I  don't 
know  how  I  made  the  connection  by  which  the  current  went 
through  me.  I  did  not  put  my  other  hand  on  the  wire. 
There  was  a  burn  across  three  fingers  on  the  back  of  the 
right  hand.  The  left  arm  or  wrist  was  burned  on  the  inner 
portion.  I  had  not  noticed  the  coil  of  trolley  wire  that  lay 
coiled  in  part  upon  the  span  wire  and  in  part  upon  the  trol- 
ley. I  did  not  see  it  at  all.  I  don't  remember  that  I  had 
ever  been  at  this  place  while  the  defendant  was  operating 
its  line."  Both  the  plaintiff  and  McMillan  knew  that  the 
trolley  was  in  operation,  and  cars  had  been  running  to  that 
point  for  eight  days.  The  plaintiff  testified  that,  "if  I  had 
seen  this  coil  of  trolley  wire  lying  upon  the  span  wire  at  that 
point,  I  probably  would  have  known  and  understood  that 
the  current  of  electricity  would  have  been  conveyed  to  the 
span  wire  up  to  the  circuit  break ;  but  I  don't  know.  .  .  . 
In  order  to  form  a  circuit  my  bare  person  had  to  come  in 
contact  both  with  the  iron  post  and  the  span  wire.  Was 
wearing  woolen  clothes.  Woolen  clothes  against  the  iron 
post  would  not  form  a  circuit,  if  it  was  dry.  Clothing  was 
dry,  and  the  iron  post  too."  He  further  testified  that  he 
lifted  the  wire  off  the  span  wire  with  his  left  hand,  having, 
at  the  time,  his  right  arm  around  the  wooden  pole;  that  he 
did  not  then  take  hold  of  the  span  wire  or  touch  it  with  his 
left  hand.  "  I  got  my  left  hand  back  somewhere  near  the 
pole.  Can't  tell  you  whether  I  was  leaning  against  the  span 
wire.  Don't  remember  whether  I  touched  the  span  wire 
or  not." 

For  the  appellant  there  was  a  brief  by  Losey  &  Wood- 
ward and  E.  C.  Higbeey  and  oral  argument  by  O.  M.  Wood- 
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ward.  To  the  point  that,  in  order  to  render  a  negligent  act 
the  proximate  cause  of  an  injury,  it  must  appear  "  that  the 
injury  was  -the  natural  and  probable  consequence  of  the  neg- 
ligent or  wrongful  act,  and  that  it  ought  to  have  been  fore- 
seen in  the  light  of  attending  circumstances,"  they  cited 
Milwaukee  cfe  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  475;  Wood 
v.  C,  M.  cfe  St.  P.  R.  Co.  51  Wis.  196,  202;  Jackson  v.  Wis. 
Td.  Co.  88  id.  250;  Lambeck  v.  0.  R.  cfe  I.  R.  Co.  64  N.  W. 
Rep.  479. 

For  the  respondent  there  was  a  brief  by  Fruit  cfe  BrmcUey, 
and  oral  argument  by  J.  J  Fruit.  They  contended,  inter 
alia,  that  the  defendant  owed  the  employees  of  the  light 
company  the  exercise  of  reasonable  care.  Heaven  v.  Pen- 
der, 11  Q.  B.  Div.  503;  Atkinson  v.  Goodrich  Transp.  Co. 
m  Wis.  141;  Martin  v.  North  Star  I.  Works,  31  Minn.  407; 
Pastene  v.  Adams,  49  Cal.  87;  Johnson  v.  N.  W.  Td.  Exch. 
Co.  48  Minn.  433;  Burrows  v.  March  G.  cfe  C.  Co.  L.  R.  5 
Exch.  67;  Lane  v.  Atlantic  Works,  111  Mass.  136;  Stetler  v. 
C.&  N.  W.  R.  Co.  56  Wis.  497.  The  defendant's  negligence 
was  the  proximate  cause  of  the  injury.  Chicago,  St.  P.  cfe 
K.  C.  R.  Co.  v.  Chambers,  15  C.  C.  A.  327, 332, 333;  Giraudi 
^.  Electric  Imp.  Co.  107  Cal.  120 ;  Illingsworth  v.  Boston 
E  L.  Co.  161  Mass.  583;  Jackson  v.  Wis.  Tel.  Co.  88  Wis. 
243;  Ahem  v.  Oreg.  Tel.  Co.  240reg.  276;  Sturgis  v.  Kounte, 
165  Pa.  St.  358;  Prue  v.  N.  T.,  P.  cfe  B.  R.  Co.  18  R.  I.  360; 
Insurance  Co.  v.  Tweed,  7  Wall.  52.  See,  also,  Clements  v. 
La.  F.  L.  Co'.  44  La.  Ann.  692;  Uggla  v.  West  End  St.  R.  Co. 
160  Mass.  351 ;  S.  W.  T  cfe  T  Co.  v.  Robinson,  50  Fed.  Rep. 
810;  Bowrget  v.  Cambridge,  156  Mass.  391;  Augusta  R.  Co. 
v.  Andrews,  89  Ga.  653;  S.  C.  92  id.  706. 

Pixnet,  J.  1.  The  plaintiff  was  engaged  as  a  servant  of 
the  light  company,  and  using  its  poles  and  appliances  under 
the  direction  of  its  superintendent,  performing  an  engage- 
ment that  company  had  entered  into  with  the  defendant 
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company  to  change  the  location  and  method  of  hanging  the 
electric  street  lamps  so  that  their  use  and  management 
would  not  interfere  with  or  embarrass  the  use  and  operation 
of  the  defendant's  electric  railway,  for  a  consideration  to  be 
paid  by  the  defendant.  Under  the  circumstances,  the  de- 
fendant was  bound  to  the  exercise  of  reasonable  care  and 
caution  in  the  management  and  control  of  its  railway,  and 
of  the  electric  current  which  was  its  motive  power,  so  as 
not  to  injure  the  employees  of  the  light  company  while  en- 
gaged in  such  work.  It  was  bound  to  avoid  acts  the  natural 
and  probable  consequences  of  which  might  be  to  inflict  in- 
jury on  persons  thus  employed,  and,  if  it  omitted  such  pre- 
cautions as  were  reasonably  necessary  under  the  circum- 
stances, it  would  be  liable  for  such  damages  as  any  one  thus 
engaged  might  suffer,  being  the  proximate  result  of  such 
neglect  of  duty.  The  rule  was  stated  by  Bbett,  M.  R,  in 
Heaven  v.  Pender,  11  Q.  B.  Div.  503,  509,  that,  "  whenever 
one  person  is  by  circumstances  placed  in  such  a  position 
with  regard  to  another  that  every  one  of  ordinary  sense  who 
did  think  would  at  once  recognize  that,  if  he  did  not  use 
ordinary  care  and  skill  in  his  own  conduct  with  regard  to 
those  circumstances,  he  would  cause  danger  of  injury  to  the 
person  or  property  of  the  other,  a  duty  arises  to  use  ordi- 
nary care  and  skill  to  avoid  such  danger."  This  principle 
was  referred  to  in  Zieman  v.  Kieckhefer  E.  Mfg.  Co.  90  Wis. 
503,  in  Bright  v.  Harnett  <&  Record  Co.  88  Wis.  307,  and  in 
Thomas  v.  Winchester,  6  N.  Y.  397.  In  Heaven  v.  Pender, 
supra.  Cotton  and  Bowen,  JJ.,  declined  to  approve  the  view 
expressed  by  the  Master  of  the  Eolls  to  its  broadest  extent. 
But,  in  the  subsequent  case  of  Thrussell  v.  Handyside,  20 
Q.  B.  Div.  359,  363,  the  view  of  Bbett,  M.  K.,  was  expressly 
approved ;  Hawkins,  J.,  saying  "  that  where  a  man  is  em- 
ployed to  do  certain  work,  and  knows  that  the  work  he  is 
doing  is  dangerous  to  others  and  that  accidents  are  likely 
to  happen,  and  knows  that  other  persons  are  lawfully  en- 
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gaged  in  other  work  and  are  under  obligations  to  perform 
such  work,  the  person  engaged  in  the  dangerous  work  is 
subject  to  the  duty  of  using  reasonable  care  and  taking 
precautions  to  prevent  accidents  arising  from  the  work  in 
which  he  is  engaged." 

2.  As  was  said  by  Newman,  J.,  in  Block  v.  Milwaukee  St. 
R.  Co.  89  Wis.  378:  "The  negligence  is  not  the  proximate 
cause  of  the  accident  unless,  under  all  the  circumstances,  the 
accident  might  have  been  reasonably  foreseen  by  a  man  of 
ordinary  intelligence  and  prudence.  It  is  not  enough  to 
prove  that  the  accident  is  the  natural  consequence  of  the 
negligence.  It  must  also  have  been  the  probable  conse- 
quence." Atkinson  v.  Goodrich  Transp.  Co.  60  Wis.  141, 163 ; 
Barton  v.  Pepin  Co.  Agr.  Soc.  83  Wis.  19;  McOowan  v.  C. 
<&  N.  W.  R.  Co.  91  Wis.  147.  A  mere  failure  to  ward  against 
a  result  which  could  not  have  been  reasonably  expected,  is 
not  actionable  negligence.  Whether  the  negligence  of  the 
defendant  was  the  proximate  cause  of  the  injury,  so  that  it 
and  the  result  stand  in  the  relation  of  cause  and  effect,  is  a 
question  for  the  jury,  where  the  evidence  is  not  clear  or  the 
proper  inference  from  undisputed  evidence  is  in  doubt.  It 
is  not,  however,  necessary  that  injury  in  the  precise  form  in 
which  it  in  fact  resulted  should  have  been  foreseen.  It  is 
enough  that  it  now  appears  to  have  been  a  natural  and  prob- 
able consequence.  Lane  v.  Atlantic  Works,  111  Mass.  136; 
Mil  v.  Wmsor,  118  Mass.  258,  259. 

The  evidence  on  this  subject  is  not  conflicting,  and  the 
real  question  is  as  to  the  inferences  which  may  be  fairly 
drawn  from  the  evidence,  and  whether  they  are  in  doubt. 
It  appears  that  the  defendant  had  substantially  complied 
with  the  statute  (Laws  of  1889,  ch.  375,  sec.  1),  and  by  bell  in- 
sulators and  circuit  breaks  had  provided  by  suitable  insula- 
tion against  injury  to  persons  or  property  by  reason  of  the 
leakage  or  escape  of  the  current  of  electricity  from  the  trol- 
ley wire.    The  trolley  wire  and  the  span  wires  were  sus- 
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tained  at  an  elevation  of  about  twenty  feet  in  the  air.  The 
bell  insulators  were  to  prevent  the  escape  of  the  electric  cur- 
rent from  the  trolley  wire,  and  the  circuit  breaks  to  prevent 
the  span  wires,  if  they  should  become  charged  from  the 
trolley,  from  charging  the  iron  posts  by  the  sidewalks.  All 
reasonable  and  proper  precautions  had  been  taken,  it  must 
be  conceded,  against  any  probable  injury  to  persons  or  prop- 
erty in  the  streets  or  on  the  sidewalks  or  elsewhere,  except, 
possibly,  to  those  whose  duty  it  was  to  repair  and  give  suit- 
able attention  to  the  span  and  trolley  wires  of  the  defend- 
ant, and  the  wires  of  the  light  company,  so  far  as  necessary 
in  the  operation  of  the  respective  lines.  All  such  persons 
were  understood  to  be,  as  the  plaintiff  was,  familiar  with 
the  application  of  electricity  to  such  uses,  and  with  the  theory 
of  insulation,  as  well  as  the  use  and  functions  of  the  bell  in- 
sulators and  circuit  breaks.  The  introduction  and  use  of 
circuit  breaks  must  be  regarded,  of  itself,  to  the  apprehen- 
sion and  judgment  of  these  trained  and  experienced  opera- 
tives, as  a  signal  of  danger, —  a  warning  that  any  given  span 
wire  may  be  charged  with  a  heavy  current  from  the  trolley, 
by  leakage  or  otherwise.  They  cannot  come  near  a  span 
wire  without  being  thus  admonished,  and  of  the  general 
judgment  in  construction  that  circuit  breaks  are  necessary 
to  secure  immunity  from  electric  shocks  and  to  prevent  the 
iron  posts  from  being  charged  with  an  electric  current  down 
to  the  streets.  These  are  all  parts  of  the  lines  with  which 
they  are  familiar.  It  is  to  be  considered  that  they  under- 
stand the  peril  and  the  provided  protection  as  well.  The 
plaintiff  was  injured  because  the  span  wire  became  charged 
by  coiling,  over  it  and  the  trolley  wire,  a  portion  of  the  lat- 
ter, designed  to  make  the  curve  down  Main  street.  There 
was  no  other  apparent  method  of  disposing  of  it  for  the 
time  being,  and  no  reasonable  grounds  for  supposing  that 
any  prudent  and  careful  operative  would  have  failed  to  no- 
tice it  under  the  circumstances;  and,  if  he  did  not,  the  cir- 
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cuit  breaks  provided  protection  against  the  charged  span 
wire,  unless  he  came  in  contact  with  the  span  wire  beyond 
the  circuit  break  and  the  iron  post  at  the  same  time.  This, 
we  think,  the  defendant  had  no  reasonable  ground  to  sup- 
pose, in  the  present  instance,  that  the  plaintiff  would  do. 
The  defendant  had  been  operating  its  railway  to  the  point 
in  question  for  eight  days,  beyond  which  it  had  not  been  com- 
pleted, and  the  plaintiff  had  been  at  work  all  this  time  and  for 
some  time  previous,  along  the  line,  in  changing  the  location  of 
the  street  lamps  of  the  light  company,  and  knew  that  the  trol- 
ley wire  had  been  kept  charged  to  operate  the  railway,  and 
the  defendant  must  have  understood  that  he  was  familiar 
with  these  facts,  as  well  as  the  near  proximity  of  the  iron 
and  wooden  poles,  and  the  space  between  the  iron  poles  and 
the  outer  end  of  the  circuit  break.  These  were  obvious- 
facts,  and  not  to  be  mistaken  or  misunderstood.  The  injury 
could  occur  in  only  one  way,  as  the  plaintiff  substantially 
tells  us,  namely,  by  his  bare  hand  coming  in  contact  with 
the  span  wire  beyond  the  circuit  break,  and  his  other  handr 
or  part  of  his  bare  person,  coming  in  contact,  in  the  same 
instant,  with  the  iron  post,  so  as  to  pass  the  electric  current 
through  him.  Could  the  defendant  have  reasonably  antici- 
pated, under  these  circumstances,  the  occurrence  of  an  acci- 
dent such  as  this?  Ought  the  defendant  to  have  foreseen  itr 
in  the  light  of  attending  circumstances?  We  think  not.  It 
clearly  appears  that  the  use  of  the  wooden  pole  in  climbing 
up  or  coming  down  was  not  dangerous,  nor  was  it  possible 
for  the  plaintiff,  while  climbing  or  clinging  to  it,  to  have 
received  a  shock  even  by  touching  the  charged  span  wire,  un- 
less ho  completed  the  circuit  at  the  same  instant  by  touch- 
ing the  iron  post  with  his  naked  hand  or  person.  The 
defendant  had  no  reason  to  expect  that  an  inexperienced  op 
erative  would  have  climbed  to  such  a  point,  much  less  that 
an  experienced  and  competent  one,  with  his  knowledge  of 
the  situation  at  the  only  possible  point  of  danger,  with  the 
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warning  of  the  circuit  break  before  him,  would  practically 
eliminate  it  as  a  means  of  safety,  and,  by  placing  his  body 
substantially  in  its  place,  complete  the  electrical  circuit,  so> 
that  the  current  would  necessarily  pass  through  his  body.. 
It  was  not  expected  that  he  would  have  occasion  to  touch  or 
come  in  contact  with  the  span  wire  beyond  the  circuit  break, 
or  the  iron  post,  for  any  purpose,  and  certainly  not  so  as  to 
complete  an  electrical  circuit  with  his  body. 

We  think  the  case  of  IUingsworth  v.  Boston  E.  Z.  Co.  161 
Mass.  583,  where  the  right  of  use  was  given  to  the  operatives 
of  both  companies  in  common,  for  that  and  other  reasons  i» 
distinguishable.  We  hold,  therefore,  that  the  evidence  did 
not  make  a  case  to  go  to  the  jury  to  show  that  the  negli- 
gence of  the  defendant  relied  on  was  the  proximate  cause  of 
the  plaintiff's  injury. 

By  ike  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

Liability  for  injuries  by  electric  wires  in  highways  is  the  subject  of* 
an  extensive  note  in  81 1*  R.  A.  566.—  Rep. 


Chbisttanson,  Administrator,  Respondent,  vs.  The  Pioneer 
•  Furnitube  Company,  Appellant. 

March  IS  —  March  27, 1896. 

Master  and  servant:  Death  caused  by  defective  machinery:  Declaration* 
of  deceased:  Res  gestae:  Contributory  negligence:  Instructions. 

1.  Declarations  of  a  person  fatally  injured  as  to  how  the  accident  hap- 

pened, made  to  a  fellow-servant  a  very  few  minutes  after  it  oc- 
curred and  practically  on  the  scene  thereof,  were  a  part  of  the- 
res  gestce. 

2.  In  an  action  for  the  death  of  a  person,  alleged  to  have  been  caused 

by  defects  in  the  machine  at  which  he  was  working  in  defend* 
ant's  service,  an  instruction  that  negligence  of  the  deceased,  if 
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the  direct  cause  of  the  injury,  would  defeat  a  recovery  if  he  knew 
of  the  defects  in  the  machine,  was  erroneous.  [Whether  such 
error  would  work  a  reversal  where  a  correct  instruction  on  the 
subject  was  given  elsewhere  in  the  charge,  not  determined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
■county :  O.  B.  Wyman,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate,  which  is  alleged  to  have  been  caused  by 
the  defendant's  negligence.  The  intestate,  Peter  Christian- 
son,  was  eighteen  years  and  two  months  old  at  the  time  of 
his  death,  and  was  employed  in  the  defendant's  furniture 
factory  at  Eau  Claire,  and  had  been  so  employed  for  a  little 
more  than  two  years.  On  the  31st  day  of  August,  1891,  he 
was  employed  in  feeding  a  certain  circular  ripsaw  in  the  de- 
fendant's factory.  A  boy  fourteen  years  of  age  was  assist- 
ing him,  whose  duty  it  was  to  take  away  the  strip  ripped 
from  behind  the  saw.  The  pieces  of  wood  being  ripped  con- 
sisted of  strips  of  hardwood  one  inch  in  thickness,  about 
three  feet  in  length,  and  three  inches  in  width,  from  which 
a  strip  of  about  one  eighth  of  an  inch  on  one  side  was  being 
ripped.  The  intestate  stood  at  the  south  end  of  the  saw 
table,  and  pushed  the  sticks  through,  and  his  assistant  pulled 
thorn  through  on  the  other  side.  As  one  stick  was  going 
through,  after  it  had  been  sawed  into  about  five  or  six  inches, 
it  was  suddenly  thrown  back  with  great  force,  and  struck 
the  intestate  in  the  abdomen.  He  at  once  threw  off  the  belt 
of  the  machine,  went  to  the  water  pail  and  got  a  drink,  then 
went  to  the  closet  just  outside,  and  then  went  home,  and  died 
on  the  second  day  thereafter  from  the  effects  of  his  injury. 
The  testimony  tended  to  show  that  the  intestate  had  been 
employed  principally  in  operating  molding  machines  or  stick- 
ers, but  there  was  testimony  that  he  had  at  times  helped  to 
operate  ripsaws.  On  the  afternoon  in  question  he  was  set 
to  work  on  the  ripsaw  by  the  foreman  of  the  factory. 

It  was  claimed  by  the  plaintiff  that  the  defendant  was 
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negligent  in  not  furnishing  a  safe  appliance  for  the  intestate 
to  work  upon  in  that  (1)  the  saw  was  dull;  (2)  the  saw  table 
worn  and  uneven;  (3)  that  there  was  no  spreader  or  (4) 
guard  upon  the  saw.  On  the  part  of  the  defendant  it  was 
denied  that  there  was  negligence  in  any  of  these  particulars, 
and  it  was  claimed  that  the  intestate  was  guilty  of  contribu- 
tory negligence  in  not  attending  to  his  work,  but  that  he 
was  watching  some  boys  at  play  in  the  shop  at  the  time,  and 
did  not  hold  the  stick  down  as  it  was  passing  through  the 
saw. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaint- 
iff, and  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  V.  W.  James,  attor- 
ney, and  Fruit  cfe  Brindley,  of  counsel,  and  oral  argument ' 
by  Mr.  James  and  Mr.  J.  J.  Fruit.  They  argued,  among 
other  things,  that  the  conversation  between  the  deceased 
and  the  witness  Jackson  should  have  been  received  as  a  part 
of  the  res  gestm.  Insurance  Co.  v.  Mosley,  8  Wall.  397; 
Comm.  v.  McPike,  3  Cush.  181;  1  Taylor,  Ev.  (7th  ed.), 
§  588;  Hermes  v.  C.  &  N.  W.  R.  Co.  80  Wis.  590;  Brownr 
eU  v.  Pac.  R.  Co.  47  Mo.  239;  Reed  v.  Madison,  85  Wis.  667; 
Mo.  Pac.  R.  Co.  v.  Baier,  37  Neb.  235;  ICeyser  v.  C.  &  Q. 
T.  R.  Co.  66  Mich.  390;  State  v.  Horan,  32  Minn.  394.  The 
declarations  of  the  decesased  were  also  admissible  as  being 
against  the  interest  of  the  party  who  made  them.  Stern  v. 
Railroad  Co.  7  Leg.  Gaz.  223;  1  Greenl.  Ev.  §§  153,  180, 
247;  Hurlburt  v.  Hurlburt,  128  K  T.  420. 

For  the  respondent  there  was  a  brief  by  T.  F.  Frawley 
and  A.  C.  Larson,  attorneys,  and  C.  T.  Bundy  and  Winter, 
Esch  cfe  Winter,  of  counsel,  and  oral  argument  by  Mr.  Bundy. 
They  contended,  inter  alia,  that  the  evidence  of  the  wit- 
ness Jackson  was  not  admissible  as  a  part  of  the  res  gestm. 
Braves  v.  People,  18  Colo.  170;  Richmond  <6  D.  R.  Co.  v. 
Hammond,  93  Ala.  181 ;  Texas  cfe  N.  0.  R.  Co.  v.  Crowder9 
70  Tex.  222;  Martin  v.  N.  T.,  N.  H.  cfe  H.  R.  Co.  103  N.  Y. 
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626;  Waldele  v.  JST.  Y.  C.  &  H.  R.  R.  Co.  95  id.  274;  Mo. 
Pac.  R.  Co.  v.  Rater,  37  Neb.  235,  and  cases  cited;  Chicago 
W.  D.  R.  Co.  v.  Becker,  128  111.  545;  Sorenson  v.  Dundas9 
42  Wis.  642;  Mack  v.  State,  48  id.  280;  Mutcha  v.  Pierce, 
49  id.  231;  Fitzgerald  v.  Weston,  52  id.  356;  Hermes  v.  C 
<b  N.  W.  R.  Co.  80  id.  590.  The  declarations  of  the  de- 
ceased were  not  admissible  as  an  admission  against  interest. 
Atkinson  v.  Bond  Hill,  1  Ohio,  N.  P.  166;  Cleveland,  C,  C 
&  St.  L.  R.  Co.  v.  Sloan,  11  Ind.  App.  401;  Citizens*  St.  R. 
Co.  v.  Stoddard,  10  id.  278;  Louisville,  E.  <b  St.  L.  R.  Co.  v. 
Barry,  2  id.  427;  Lawson,  Rights,  Rem.  &  Pr.  §  1108;  John- 
son  v.  0.  S.  L.  R.  Co.  23  Oreg.  94;  Richards  v.  Moore,  62 
Vt.  217;  Bradford  v.  Downs,  126  Pa.  St.  622;  Gray  v.  Mc- 
Laughlin, 26  Iowa,  280;  Sanford  v.  Sanford,  5  Lans.  486; 
Wboten  v.  WUkins,  39  Ga.  223;  Pennsylvania  Co.  v.  LongT 
94  Ind.  250;  Ohio  cfe  M.  R.  Co.  v.  Hammersley,  28  id.  371; 
Louisville  &  N.  R.  Co.  v.  Pearson,  97  Ala.  211 ;  Leahey  v. 
C.  A.  &  F.  O.  R.  Co.  97  Mo.  165;  Steinhofd  v.  C,  M.  <b 
St.  P.  R.  Co.  92  Wis.  123;  Mutcha  v.  Pierce,  49  id.  231; 
Fitzgerald  v.  Weston,  52  id.  356. 

Winslow,  J.  We  were  strongly  urged  to  reverse  this 
judgment  on  the  ground  that  a  verdict  for  the  defendant 
should  have  been  directed  either  on  the  ground  that  no  neg- 
ligence was  shown  on  the  part  of  the  defendant,  or  on  the 
ground  that  contributory  negligence  was  conclusively  shown ; 
but  we  decline  to  do  so.  There  was,  in  our  judgment,  suffi- 
cient evidence  to  carry  the  case  to  the  jury  qn  both  of  these 
propositions. 

This  judgment  must,  however,  be  reversed  on  account  of 
the  rejection  of  competent  evidence  offered  by  the  defend- 
ant. The  facts  were  these :  One  Jackson  was  offered  as  a 
witness  for  defendant.  He  was  an  employee  of  the  defend- 
ant at  the  time  of  the  accident,  and  worked  at  a  tenoning 
machine  in  the  same  room  with  the  deceased,  and  about 
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fifty  feet  from  the  ripsaw  in  question.  It  had  appeared  by 
the  testimony  of  the  boy  who  helped  the  deceased  that,  as 
soon  as  the  board  struck  the  deceased,  he  threw  the  belt 
from  the  machine,  said  that  struck  him  pretty  hard,  walked 
at  an  ordinary  gait  to  the  water  pail,  about  fifty  feet  dis- 
tant, took  a  drink,  and  then  walked  out  of  the  outside  door, 
and  entered  a  closet,  about  eight  or  ten  feet  distant  from 
the  door  and  adjoining  the  shop  building.  Jackson  testified 
that  he  saw  the  deceased  go  out  of  the  door;  that  a  boy 
-came  in  right  after  deceased  went  out,  and  came  past  Jack- 
son, and  he  asked  the  boy  what  was  the  matter,  and  the  boy 
.  said,  "  Pete  is  hurt."  Thereupon  Jackson  went  right  out 
to  the  closet,  and  found  the  deceased  sitting,  resting  his  face 
on  his  hands,  pale,  and  apparently  in  pain.  Jackson  further 
testified  that  he  at  once  had  a  conversation  with  him  as  to 
tiow  the  accident  happened,  and  that  the  deceased  stated  in 
substance  how  it  occurred.  When  asked  to  state  the  con- 
versation, an  objection  to  the  testimony  was  sustained  by 
the  court.  We  think  this  ruling  was  erroneous.  The  con- 
versation sought  to  be  elicited  was  held  with  the  main  actor 
in  the  accident,  a  very  few  minutes  after  the  fatal  stroke, 
practically  on  the  scene  of  the  accident,  and  is  so  clearly 
and  closely  connected  with  the  main  fact  as  to  impress  the 
mind  with  the  idea  that  it  sprang  spontaneously  from  it 
without  design  or  premeditation.  Within  the  decisions  of 
this  court  in  the  cases  of  Hooker  v.  01,  M.  cfe  St.  P.  R.  Co. 
76  Wis.  542;  Hermes  v.  C.  <&  N.  W.  R.  Co.  80  Wis.  590,  and 
Reed  v.  Madison,  85  Wis.  667, —  this  verbal  act  was  a  part 
of  the  res  gestm. 

Upon  the  subject  of  contributory  negligence  the  court 
gave  the  following  instruction  to  the  jury:  "If  you  find 
from  the  evidence  that  he  was  negligent  and  careless,  and 
that  his  negligence  and  carelessness  was  the  direct  cause  of 
the  injury  that  occurred,  then,  even  though  this  machinery 
was  defective,  the  plaintiff  is  not  entitled  to  recover,  if  he 
knew  of  the  defects"    This  instruction  is  certainly  errone- 
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ous.  Under  it  the  negligence  of  the  deceased  would  only 
defeat  a  recovery  m  case  the  deceased  knew  of  the  defects  in 
the  machine.  This  is  not  the  law.  Although  a  correct  in- 
struction on  the  subject  was  given  elsewhere  in  the  charge^ 
still,  as  there  must  be  a  new  trial,  we  notice  this  error,  so 
that  it  may  not  be  repeated  upon  the  second  trial,  without 
determining  whether  or  not  it  would  be  sufficient  of  itself 
to  call  for  reversal  of  the  judgment. 

By  the  Court —  Judgment  reversed,  and  action  Demanded 
for  a  new  trial. 

As  to  the  nearness  of  declarations  to  the  main  transaction  necessary 
to  make  them  a  part  of  the  res  gestae,  see  note  to  Ohio  <Sb  M  R.  Co.  v. 
Stein  (188  Ind.  248),  in  19  L.  R.  A.  738.—  Rep. 


Mkkrtam  and  another,  Appellants,  vs.  Horner,  Respondent. 

March  IX  —  March  27 f  1896. 
Practice:  Substitution  of  defendant  after  answer:  Statutes  construed. 

L  Sec.  2610,  R.  S.,  providing  for  the  substitution  of  another  person  in 
place  of  the  defendant  in  certain  cases,  is  a  remedial  statute  and 
should  be  liberally  construed. 

2.  In  an  action  for  the  conversion  of  personal  property,  brought  by 
persons  claiming  to  own  a  half  interest  therein  and  who  claim  to 
recover  therefor  a  sum  not  exceeding  the  amount  remaining  due 
from  the  defendant  on  the  purchase  of  the  property  from  another 
person,  such  other  person  may  be  substituted  in  place  of  the  de- 
fendant, under  sec.  2610,  R.  S.,  since  in  substance,  if  not  strictly 
in  form,  both  he  and  the  plaintiffs  claim  the  same  debt  from  the 
defendant 

8.  Though  sec.  2610,  R.  S.,  only  authorizes  the  substitution  of  another 
person  in  place  of  the  defendant  upon  application  before  answer, 
the  court  may,  under  sec.  2881,  in  a  proper  case,  in  its  discretion, 
for  good  cause  shown,  order  such  substitution  upon  an  application 
made  after  answer. 

Appeal  from  an  order  of  the  circuit  court  for  La  Crosse 
county :  O.  B.  Wtman,  Circuit  Judge.    Affirmed. 
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The  defendant  bought  a  quantity  of  pine  saw  logs  from 
one  George  B.  Early,  for  which  he  was  indebted  to  him  in 
a  large  sum.  He  sold  the  logs  and  had  the  money  in  hand 
to  pay  Early.  The  plaintiffs  claim  to  own  a  one-half  inter- 
est in  the  logs,  and  bring  this  action  to  recover  its  value. 
The  sum  claimed  by  them  does  not  exceed  the  sum  due  from 
the  defendant  to  Early.  The  defendant  answered  the  plaint- 
iffs' complaint,  denying  their  title,  on  November  2,  1894. 
On  May  27, 1895,  he  moved  for  the  substitution  of  Early  as 
defendant  in  his  stead,  and  for  his  discharge  from  further 
liability  to  the  plaintiffs  upon  his  paying  into  court  the  sum 
which  was  due  from  him  to  Early,  with  costs.  The  court 
granted  the  order  making  the  substitution.  The  appeal  is 
from  that  order. 

For  the  appellants  there  was  a  brief  by  Bleekman,  Bloojnr 
ingdale,  Reid  &  Bergh,  and  oral  argument  by  Bay  S.  Reid. 
They  cited  Baxter  v.  Day,  73  Wis.  27;  Chapman  v.  Forbes, 
123  N.  Y.  532;  Clark  v.  Mother,  107  id.  118. 

Oeorge  JET.  Gordon,  for  the  respondent. 

Newman,  J.  No  doubt,  it  is  competent  for  the  court  to 
grant  the  order  of  substitution  after  answer,  in  a  proper  case,, 
in  its  discretion,  for  good  cause  shown.  Sec.  2831,  B.  S.,  is 
ample  authority.  The  power  given  is  general  and  compre- 
hensive. The  statute  is  remedial,  and  to  be  favorably  con- 
strued.   The  statute  (R.  S.  sec.  2610) l  which  provides  for 

1Sea  2610,  R.  S.,  provides,  among  other  things,  as  follows:  "A  de- 
fendant against  whom  an  action  is  pending  upon  a  contract,  or  for 
"  specific  real  or  personal  property,  or  for  the  conversion  thereof,  may,  at 
any  time  before  answer,  upon  affidavit  that  a  person  not  a  party  to  the 
action,  and  without  collusion  with  him,  makes  against  him  a  demand 
for  the  same  debt  or  property,  upon  due  notice  to  such  person  and  the 
adverse  party,  apply  to  the  court  for  an  order  to  substitute  such  person 
in  his  place,  and  discharge  him  from  liability  to  either  party,  on  his 
depositing  in  court  the  amount  of  the  debt,  or  delivering  the  property 
or  its  value  to  such  person,  as  the  court  may  direct;  and  the  court  may 
in  its  discretion  make  the  order.1'—  Rep. 
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the  substitution  of  defendants  in  a  proper  case  is  also  re- 
medial, and  is  to  be  liberally  construed,  so  as  to  bring  within 
the  remedy  provided  all  cases,  fairly  within  its  terms,  in 
which  this  remedy  can  be  beneficially  applied.  The  affidavit 
shows  a  case  which  is  strictly  within  the  terms  of  the  stat- 
ute; and  doubtless  the  case  is,  in  its  facts,  within  the  fair 
intention  of  the  statute.  In  substance  at  least,  if  not  strictly 
in  form,  the  appellants  and  Early  claim  the  same  debt  from 
the  respondent. 

By  the  Court —  The  order  of  the  circuit  court  is  affirmed. 


Gross  and  others,  Eespondents,  vs.  Milwaukee  Mechanics' 

Insurance  Company,  Appellant. 

Gross   and  others,  Eespondents,  vs.  Western  Assurance 

Company,  Appellant. 

March  12— March  £7, 1896. 

Insurance  against  fire:  Consolidation  of  actions:  Waiver  of  proof s  of 
loss:  Change  in  structure  containing  insured  property:  "Store 
building." 

1.  Separate  actions  on  policies  of  insurance,  against  insurance  com- 
panies who  might,  under  ch.  285,  Laws  of  1893,  have  been  joined 
as  defendants  in  one  action,  may  be  consolidated  by  the  court,  under 
sec.  2972,  R.  a 

3.  A  denial  by  an  insurance  company  of  liability  on  a  policy,  made 
during  the  time  within  which  proofs  of  loss  might  be  filed,  con- 
stituted a  waiver  of  such  proofs. 

&  At  the  time  of  the  issuance  of  policies  insuring  goods  "while  con- 
tained in "  a  certain  "one-story  frame  store  building,"  such  build- 
ing consisted  of  a  main  building  and  a  "lean-to"  or  shed  in  the 
rear,  with  a  door  between  them.  Afterwards  the  shed  was  moved 
back  about  twenty  feet  and  an  addition  to  the  main  building  was 
built,  extending  back  to  within  three  feet  of  the  shed,  to  which  it 
was  connected  by  a  platform  nailed  to  both  structures,  and  there 
were  doors  in  each  for  convenient  passage.    Thereafter  until  the 
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fire  the  shed  was  need  and  goods  were  kept  therein  in  all  respects 
the  same  as  at  the  time  the  policies  were  issued.  Held,  that  the 
shed  continued  to  be  a  part  of  the  store  building,  within  the  mean- 
ing of  the  policies. 

Appbals  from  a  judgment  of  the  circuit  conrt  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

Action  to  recover  on  several  insurance  policies  for  loss  by 
fire  of  property  alleged  to  have  been  covered  by  such  poli- 
cies at  the  time  of  such  fire. 

It  was  stipulated  in  the  policies  that  the  property  was  in- 
sured while  contained  in  the  one-story  frame  store  building 
situated  on  the  south  side  of  Cranberry  street  in  Centralia. 
The  one-story  frame  store  building  referred  to,  at  the  time 
all  the  policies  were  issued,  except  one  issued  by  the  West- 
em  Assw%ance  Company,  June  11, 1893,  consisted  of  a  main 
building  and  a  lean-to  or  shed  in  the  rear,  with  a  door  for 
passage  from  the  former  into  the  latter,  the  two  structures 
being  used  together  as  one  building.  Thereafter  and  before 
the  fire  the  shed  was  moved  back  about  twenty  feet,  and 
an  addition  to  the  main  building  was  built,  extending  back 
to  within  three  feet  of  the  shed,  to  which  it  was  connected 
by  a  platform  nailed  to  both  structures,  with  doors  for  con- 
venient passage  from  such  addition  by  way  of  the  platform 
to  the  shed.  Thereafter  the  shed  was  used  substantially  as 
before  in  conducting  the  store  business,  goods  being  kept 
there  the  same  as  when  the  policies  were  issued,  up  to  the 
time  of  the  fire  which  destroyed  or  injured  the  goods  therein. 
Liability  for  the  loss  was  denied  on  the  ground  that  the 
property  when  destroyed  was  not  in  the  store  building, 
hence  not  covered  by  the  policies. 

On  December  11, 1893,  an  action  was  commenced  against 
the  Western  Assurance  Company  on  three  of  the  policies, 
and  in  January,  1894,  an  action  was  commenced  against  the 
Milwaukee  Mechanics?  Insurance  Company  on  one  policy. 
Thereafter  both  actions  were  consolidated  by  order  of  the 
Vol.  92—43 
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court,  and  tried,  with  the  result  that  judgment  for  plaint- 
iffs was  rendered,  from  which  judgment  defendants  appealed 
separately. 

For  the  appellants  there  was  a  brief  by  Finch  dk  Barber ; 
and  oral  argument  by  F.  Beglinger.  They  contended,  inter 
alia,  that  in  a  case  and  under  a  policy  of  this  kind  the  loca- 
tion described  in  the  policy  is  essential  to  the  insurance,  and 
if  changed  avoids  the  policy.  Wood,  Fire  Ins.  (2d  ed.),  §  47 ; 
Severance  v.  Continental  Ins.  Co.  5  Biss.  156;  1  Biddle,  Ins. 
§  639;  Providence  dk  W.  R.  Co.  v.  Yonkers  F.  In*.  Co.  10 
R.  I.  74;  Eddy  St.  I.  Foundry  v.  Hampden  S.  dk  M  F.  Ins. 
Co.  1  Cliff.  300;  Liebenstein  v.  uEtna  Ins.  Co.  45  I1L  303; 
Boynton  v.  Clinton  dk  E.  Mut.  Ins.  Co.  16  Barb.  254;  Ly- 
coming Co.  Ins.  Co.  v.  Updegraff,  40  Pa.  St.  311;  English  v. 
FranUin  F.  Ins.  Co.  55  Mich.  273;  Hartford  F.  Ins.  Co.  v. 
Farrish,  73  111.  166;  Bryce  v.  LoriUard  F.  Ins.  Co.  55  N,  T. 
240;  Lyons  v.  Providence  Washington  Ins.  Co.  43  Am.  Rep. 
34;  Shertzer  v.  Mut.  F.  Ins.  Co.  46  Md.  506;  Pdly  v.  Royal 
Exch.  Ass.  Co.  1  Burr.  3*1;  HoThrook  v.  St.  Paul  F.  dk  M. 
Ins.  Co.  25  Minn.  229;  London  dk  L.  F.  Ins.  Co.  v.  Oravesr 
12  Ins,  L.  J.  308;  Harris  v.  Royal  Canadian  Ins.  Co.  5& 
Iowa,  236;  LongueciUe  v.  Western  Ass.  Co.  51  id.  553;  Hough 
v.  Peoples'  F.  Ins.  Co.  36  Md.  398;  Md.  F.  Ins.  Co.  v.  Cus- 
dorf,  43  id.  506;  West  v.  Old  Colony  Ins.  Co.  9  Allen,  316 
Moadinger  v.  Mechanics'  F.  Ins.  Co.  1  Bennett,  Fire  Ins.  Cas, 
285 ;  S.  C.  2  Hall,  490 ;  Storer  v.  Elliot  F.  Ins.  Co.  45  Mte.  175 
Annapolis  dk  E  R.  Co.  v.  Baltimore  F.  Ins.  Co.  32' Md.  37 
JVoyes  v.  ilT.  W.  HcU.  Ins.  Co.  64  Wis.  415,  and  cases  cited 
Hews  v.  Atlas  Ins.  Co.  126  Mass.  389. 

Geo.  L.  Williams,  for  the  respondents,  argued,  among 
other  things,  that  the  changes  made  in  the  building  did  not 
materially  change  the  location  of  the  insured  stock  so  as  to 
avoid  the  policies  then  in  force.  Home  Mut.  Ins.  Go  v.  Roe, 
71  Wis.  33;  Wood,  Fire  Ins.  §§  51,  77,  247;  Liebenstein  v. 
Baltic  F.  Ins.  Co.  45  ID.  301;  Bigler  v.  N.  T.  Cent.  Ins.  Co. 
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20  Barb.  635;  Meadowcraft  v.  Standard  F.  Ins.  Co.  61  Pa. 
St.  91;  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis,  18  111.  553;  Blake 
v.  Exchange  Mut.  Ins.  Co.  12  Gray,  265 ;  CargiU  v.  Millers* 
<&  M.  M.  Ins.  Co.  33  Minn.  90;  PeUU  v.  State  Ins.  Co.  41  id. 
299;  West  v.  Old  Colony  Ins.  Co.  9  Allen,  316;  Fair  v.  Man- 
hattan Ins.  Co.  112  Macs.  320. 

Marshall,  J.  The  actions  were  properly  consolidated. 
Ch.  235,  Laws  of  1893,  provides  that,  should  the  insured 
bring  suit  on  any  policy  or  policies  of  insurance,  he  may 
join  as  parties  defendant  any  and  all  insurance  companies 
interested  in  the  loss.  Sec.  2792,  R.  S.,  provides  that, "  when 
two  or  more  actions  are  pending  in  the  same  court  which 
might  have  been  joined,  the  court  or  judge,  on  motion,  shall, 
if  no  sufficient  cause  be  shown  to  the  contrary,  consolidate 
them  into  one,  by  order."  Under  the  law  of  1893  the  con- 
clusion is  easily  reached  that  the  actions  might  have  been 
joined  in  the  first  instance;  therefore  it  was  the  duty  of  the 
court  to  grant  the  motion  to  consolidate  them  when  made, 
under  sec.  2792,  R.  S.,  as  no  cause  was  shown  to  the  con- 
trary, the  motion  being  made  and  heard  on  the  pleadings, 
which  were  substantially  the  same  in  both  cases. 

Exception  was  taken  to  the  finding  of  the  court  that  lia- 
bility on  the  policies  was  denied  during  the  time  required 
for  filing  proofs  of  loss,  but  such  finding  is  well  supported 
by  the  evidence.  Such  denial  of  liability  constituted  a 
waiver  of  proofs  of  loss,  under  repeated  decisions  of  this 
court.  McBride  v.  Republic  F.  Ins.  Co.  30  Wis.  563;  Bar- 
riman  v.  Queen  Ins.  Co.  49  Wis.  71 ;  King  v.  HeJcla  F.  Ins. 
Co.  58  Wis.  508;  CampbeU  v.  Am.  F.  Ins.  Co.  73  Wis.  100. 

The  important  question  here  presented  is,  Was  the  struct- 
ure in  which  the  goods  were  located  at  the  time  of  the  fire 
a  part  of  the  one-story  frame  store  building,  within  the 
meaning  of  the  contract  of  insurance?  Before  the  shed 
structure,  called  a  "  lean-to,"  was  moved  back,  it  obviously 
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constituted  a  part  of  the  store  building.  After  its  removal 
-and  the  construction  of  the  addition  at  the  back  of  the  main 
building  it  was  connected  therewith  by  a  platform  nailed 
to  both  structures,  in  which  position  it  continued  to  be  used 
*down  to  the  time  of  the  fire,  the  same  in  all  respects  as  at 
the  time  the  policies  were  issued. 

Precedents  involving  similar  questions  are  at  hand,  some 
of  which  were  cited  in  the  briefs  of  counsel.  In  Cargitt  v. 
Millers'  &  M.  M.  Ins.  Co.  33  Minn.  90,  there  was  a  ware- 
house located  two  and  one-half  feet  from  the  elevator  build- 
ing. The  two  buildings  were  fastened  together  by  a  few 
strips  of  board  nailed  upon  each.  Held  that,  as  the  ware- 
house was  used  as  a  part  of  the  elevator,  it  must  be  consid- 
ered as  having  been  intended  by  the  parties  to  be  included 
in  the  designation  "  elevator  building  and  additions."  In 
Pettit  v.  State  Ins.  Co.  41  Minn.  299,  the  words  "  frame,  iron- 
clad, metal-roofed  building  occupied  for  the  storage  and 
handling  of  grain,  and  known  as  the  St.  Anthony  Elevator, 
situated  in  Auditors'  Subdivision  No.  21,  Minneapolis,  E.  D., 
Minnesota,"  were  held  to  include  a  building  used  in  connec- 
tion with  the  main  elevator  building,  located  300  feet  from 
the  main  building,  and  connected  with  it  by  two  galleries. 
The  court  said,  in  effect,  that  the  broad  description  was  not 
intended  to  limit  the  risk  to  the  main  building,  because  the 
language  of  the  policy  was  not  thus  limited;  that  it  was  de- 
scriptive of  the  character,  construction,  purpose,  and  use  of 
the  building  insured.  To  the  same  effect  is  Some  Mut.  Ins. 
Co.  v.  Hoe,  71  Wis.  33.  The  descriptive  words  were,  "  frame 
planing-mill  building  and  addition."  The  engine  room,  con- 
sisting of  an  independent  structure, —  except  so  far  as  it  was 
connected  to  the  main  building  by  a  shaft  for  the  transmis- 
sion of  power  and  by  a  spout  through  which  shavings  were 
forced  into  the  engine  room, —  was  located  twenty  feet  from 
such  main  building.  It  was  held  that  the  engine  room  was 
an  essential  part  of  the  mill,  and  that  the  words  "  planing- 
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mill  building  "  were  broad  enough,  under  the  circumstances, 
to  include  it. 

The  reasoning  of  the  cases  cited,  to  which  many  more 
might  be  added,  applies  aptly  to  the  facts  of  this  case.  The 
shed  and  main  building,  before  the  change,  constituted  the 
one-story  store  building.  Its  character  in  that  regard,  under 
the  circumstances,  was  not  changed  by  moving  back  the 
shed  and  constructing  the  addition.  Such  addition,  former 
main  building,  and  shed,  all  connected  and  used  together, 
constituted  the  one-story  frame  store  building  within  the 
meaning  of  the  policies  at  the  time  the  loss  accrued. 

By  the  Court. —  Judgment  affirmed  on  both  appeals.  « 


Gees  and  others,  Respondents,  vs.  Holoomb,  Appellant. 

March  IS  —  March  S7, 1896. 

Replevin:  Withdrawal  of  answer:  Amendment  of  complaint:  Measure 

of  relief. 

The  defendant  in  an  action  of  replevin  commenced  in  justice's  court 
having,  when  the  cause  came  on  for  trial  in  the  circuit  court  on 
appeal,  withdrawn  his  answer  and  left  the  court  room,  it  was  error 
to  allow  the  complaint  thereafter  to  be  amended  so  as  to  increase 
the  amount  alleged  as  the  value  of  the  property,  since  the  case 
then  stood  as  if  there  had  never  been  any  answer,  and,  under  sec 
3880,  R.  S.,  the  relief  granted  could  not  exceed  that  originally  de- 
manded in  the  complaint 

Appeal  from  a  judgment  of  the  circuit  court  for  Waushara 
county :  Chas.  M.  Webb,  Circuit  Judge.     Reversed. 

Eeplevin.    The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  signed  by  S.  A.  Corn- 
ing,  and  oral  argument  by  Mr.  Corning  and  Mr.  Geo.  W.  Bird. 

For  the  respondents  there  was  a  brief  by  Cate,  Sanborn, 
Zamoreux  &  Park,  and  oral  argument  by  A.  W.  Sanborn. 
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Cassoday,  C.  J.  This  is  an  action  of  replevin  commenced 
in  justice's  court  to  recover  200  bushels  of  potatoes,  which 
the  affidavit  in  behalf  of  the  plaintiffs  states  were  of  the 
value  of  $100,  and  that  the  same  had  been  unjustly  taken 
and  were  unjustly  detained  by  the  defendant.  The  defend- 
ant answered  by  way  of  a  general  denial.  The  defendant 
having  obtained  judgment  in  the  justice's  court,  the  plaint- 
iffs appealed  to  the  circuit  court,  and  after  a  change  of  the 
venue  the  cause  came  on  for  trial,  whereupon  the  defendant 
filed  a  stipulation  in  writing  to  the  effect  that  the  plaintiffs 
take  judgment  therein  against  him  without  further  proof. 
The  defendant  then  withdrew  his  answer,  and  from  any 
further  participation  in  the  case,  and  from  the  court  room. 
The  cause  was  then  called  for  trial,  and  the  plaintiffs  waived 
a  jury,  and  the  case  was  tried  by  the  court. 

At  the  close  of  the  testimony  the  court  found,  as  matters 
of  fact,  in  effect,  that  the  plaintiffs  were  the  owners  and  en- 
titled to  the  possession  of  the  potatoes;  that  their  value  was 
$150;  that  the  defendant  unjustly  and  unlawfully  withheld 
the  possession  thereof,  to  the  damage  of  the  plaintiffs  six 
cents.  Judgment  was  thereupon  entered  accordingly,  and 
that  in  case  a  delivery  thereof  could  not  be  had  the  plaint- 
iffs should  have  and  recover  of  the  defendant  the  sum  of 
$150,  being  the  value  of  the  potatoes,  with  six  cents  dam- 
ages, and  $80.71  costs  and  disbursements;  and  it  was  therein 
ordered  and  adjudged  that  the  plaintiffs'  complaint  therein 
be,  and  the  same  was  thereby,  amended  so  as  to  allege  that 
the  value  of  said  property  described  therein  was  $150  in- 
stead of  $100.  From  that  judgment  the  defendant  brings 
this  appeal. 

Under  the  statute  the  affidavit  was  the  complaint  in  the 
action.  E.  S.  sec.  3739.  The  action  is  subject  to  the  same 
usages,  rules,  and  regulations  as  other  cases  before  a  justice's 
court,  as  far  as  the  Bame  are  applicable.  E.  S.  sec.  3740.  In 
such  an  action  it  is  necessary  for  the  plaintiff,  whether  the 
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defendant  be  present  or  not,  to  prove  all  the  allegations  of 
his  complaint.  R.  S.  sec.  3742.  The  defendant  appears  to 
have  taken  the  property  and  given  his  undertaking  as  re- 
quired by  the  statutes.  R.  S.  sees.  3759,  3760.  The  statute 
provides  that  "the  relief  granted  to  the  plaintiff,  if  there  be 
no  answer,  cannot  exceed  that  which  he  shall  have  demanded 
in  his  complaint;  but  in  any  other  case  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue."  R.  S.  sec.  2886.  The 
defendant,  having  withdrawn  his  answer  and  from  the  court 
room,  left  the  plaintiffs  in  the  same  position  as  they  would 
have  been  had  there  never  been  any  answer  in  the  case. 
Certainly  it  cannot  be  that  the  relief  subsequently  granted 
was  consistent  with  the  case  made  by  the  complaint  and  em- 
braced within  the  issue.  McKemie  v.  Peck,  74  Wis.  208, 
and  cases  there  cited.  It  was  error  for  the  court  to  allow 
the  complaint  to  be  amended  after  the  defendant  had  with- 
drawn his  answer  and  from  the  court  room. 

By  the  Court —  The  judgment'  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
judgment  in  favor  of  the  plaintiffs  and  against  the  defend- 
ant, the  same  as  if  the  complaint  had  never  been  amended. 


Gees  and  others,  Respondents,  vs.  Sooth,  Appellant. 
March  J*— March  37, 1896. 
Oeer  v.  Hclcomb,  ante,  p.  661,  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  "Waushara 
county :  Chas.  M.  Webb,  Circuit  Judge.    Reversed. 

For  the  appellant  there  was  a  brief  signed  by  8.  A.  Corn- 
ing,  and  oral  argument  by  Mr.  Corning  and  Mr.  Geo.  W.  Bird. 

For  the  respondents  there  was  a  brief  by  Cote,  Sariborny 
Lamoreux  <&  Park,  and  oral  argument  by  A.  W.  Sanborn. 
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Cassoday,.C.  J.  The  facts  in  this  case  are  the  same  as  in 
the  case  of  Geer  v.  Hblcomb,  ante,  p.  661.  For  the  reasons 
given  in  that  case  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  enter  judg- 
ment in  favor  of  the  plaintiffs  and  against  the  defendant, 
the  same  as  if  the  complaint  had  never  been  amended. 


Thompson,  Appellant,  vs.  The  Caledonia  Fire  Insurance 
Company,  Respondent. 

March  1*— March  £7, 1396. 

Insurance  against  fire:  Unoccupied  dwelling:  Court  and  Jury:  Amend- 
ment of  pleading. 

1.  In  an  action  upon  a  policy  containing  a  provision  that  the  company 

will  not  "pay  any  loss  on  a  dwelling  which  at  the  time  of  the  loss 
or  damage  has  remained  unoccupied  seven  days,"  where  it  appeared 
without  dispute  that  the  house  was  unoccupied  at  the  time  of  the 
fire,  and  had  been  so  unoccupied  for  more  than  seven  days  con- 
tinuously, a  verdict  was  properly  directed  for  the  defendant. 

2.  Where  the  original  answer  in  such  case  did  not  contain  an  allega- 

tion of  nonoccupancy,  the  allowance,  at  the  trial,  of  an  amendment 
setting  up  that  fact  was  not  an  abuse  of  discretion,  where,  as  a 
condition  of  the  amendment,  plaintiff  was  offered  a  continuance 
at  defendant's  expense  in  case  she  found  she  could  not  proceed. 

Appeal  from  a  judgment  of  the  circnit  court  for  Waupaca 
county :  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

F  C.  Weed,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Goldberg  cfe  Hoxier 
attorneys,  and  Fdker,  Goldberg  &  Fdker  and  C.  L.  Aarons^ 
of  counsel,  and  oral  argument  by  C.  W.  Fdker. 

Winslow,  J.  This  is  an  action  upon  a  fire  insurance  policy 
issued  by  the  defendant,  a  mutual  town  fire  insurance  com- 
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pany,  upon  the  plaintiff's  dwelling  house,  which  was  there- 
after, during  the  life  of  the  policy,  destroyed  by  fire.  The 
policy  contained  this  provision,  among  others:  "Sec.  17. 
This  company  will  not  insure  any  unoccupied  dwelling 
house,  nor  will  they  pay  any  loss  on  a  dwelling  which  at  the 
time  of  the  loss  or  damage  has  remained  unoccupied  seven 
days."  Upon  the  trial  it  appeared,  without  dispute,  that 
the  house  was  unoccupied  at  the  time  of  the  fire,  and  had 
been  so  unoccupied  for  more  than  seven  days  continuously. 
Upon  this  fact  the  court  directed  a  verdict  for  the  defend- 
ant, and  we  do  not  see  how  any  other  course  could  have 
been  pursued. 

The  original  answer  did  not  contain  an  affirmative  alle- 
gation of  nonoccupancy,  and  the  court  allowed  an  amend* 
ment  setting  up  such  fact,  upon  the  trial.  This  is  claimed 
to  be  error,  but  the  claim  is  untenable.  The  power  of  the 
court,  in  its  discretion,  to  allow  amendments  to  the  plead- 
ings, even  upon  the  trial,  is  too  well  known  to  require  argu- 
ment or  authority  in  its  support.  There  does  not  seem  to 
have  been  any  abuse  of  such  discretion  here.  The  court,  as 
a  condition  of  the  amendment,  offered  the  plaintiff  a  con- 
tinuance, at  the  defendant's  expense,  in  case  she  found  that 
she  could  not  proceed,  but  she  chose  to  proceed  with  the 
trial.  There  are  no  facts  in  the  case  showing  a  waiver  by 
the  coihpany  of  the  defense. 

By  the  Court — Judgment  affirmed. 
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Grady  and  others,  Appellants,  vs.  Maloso  and  another,  imp., 
Respondents. 

March  It— March  *7, 1896. 

Partition  of  lands:  Tenants  in  common:  Parties:  Joinder  of  causes  of 

action. 

Where  two  separate  parcels  of  land  were  owned  in  common  by  sev- 
eral persons  who  acquired  their  rights  by  descent  from  and  under 
the  same  intestate,  one  of  them,  who  has  retained  his  undivided 
interest,  may  maintain  a  single  action  for  the  partition  of  both 
parcels,  and  may  join  as  defendants  therein  all  persons  who  have 
acquired  any  interest  in  such  premises  or  any  part  of  them  as 
subsequent  purchasers  from  any  of  his  co tenants;  and  there  will 
be  no  misjoinder  of  causes  of  action  merely  because  some  of  such 
defendants  have  a  direct  interest  in  one  only  of  said  separate  par- 
cels. 

Appeal  from  an  order  of  the  circuit  court  for  Waupaca 
county:  Chas.  M.  Webb,  Circuit  Judge.    Reversed. 

The  plaintiffs  Michael  Grady  and  Mary  Royal  brought 
this  action  against  the  defendants,  James  Cannon,  Albert 
E.  Dedolph,  John  Maloso,  George  Hazer  (administrator  of 
the  estate  of  Isaac  Brown,  deceased),  and  Mattie  L.  Cottrell 
and  Edmund  H.  Gibson  (as  executors  of  the  will  of  Horton 
Cottrell,  deceased),  for  the  partition  of  lot  9  in  block  6,  and 
lot  3  in  block  14,  in  Millerd  &  Taft's  plat  of  the  city  of 
New  London,  Waupaca  oounty,  of  which  premises  Michael 
Grady  died  seised,  September  8,  1860,  leaving  a  widow, 
Hannah  Grady,  surviving,  who  died  in  1891,  and  eight  broth- 
ers and  sisters  surviving,  as  his  heirs  at  law,  one  of  whom, 
John  Grady,  died  in  1871,  intestate,  leaving  the  plaintiffs  as 
his  heirs  at  law;  and  it  seems  clear  that  the  plaintiffs  suc- 
ceeded to  an  undivided  one-eighth  interest,  at  least,  as  his 
heirs,  which  descended  to  their  father  from  the  said  Michael 
Grady  in  1860. 

The  statements  of  the  complaint  as  to  the  conveyances 
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and  the  descent  of  their  interests  in  the  premises  are  ex- 
tremely uncertain,  obscure,  and  confusing.  It  is  alleged, 
however,  as  a  matter  of  fact,  that  the  parties  to  the  action 
have  the  following  undivided  estates  in  the  premises:  (1)  The 
plaintiff  MicJiaelJ.  Grady,  one  undivided  one-seventh;  (2)  the 
plaintiff  Mary  Royal,  one  undivided  one-seventh ;  (3)  the  de- 
fendant James  Cannon,  an  undivided  five-sevenths  of  the 
west  half  of  lot  9;  (4)  the  defendant  Albert  E.  Dedolph,  an 
undivided  five-sevenths  of  the  east  half  of  lot  9;  (5)  the  de- 
fendant John  Maloso,  an  undivided  five-sevenths  of  lot  3. 
It  is  further  alleged  that  a  mortgage  was  given  by  John 
Maloso,  August  6,  1892,  to  Isaac  Brown,  now  deceased,  on 
lot  3,  for  the  sum  of  $175,  now  held  by  the  defendant  George 
Sazer,  as  administrator  of  the  estate  of  the  said  Brown ; 
that  the  defendant  Albert  E.  Dedolph  executed  a  mortgage 
on  the  east  half  of  lot  9,  but  to  whom  is  not  stated,  which 
was  afterwards  assigned  to  the  defendants  Mattie  L.  Cot- 
trell  and  Edmund  EL  Gibson,  as  executors  of  the  last  will  of 
Horton  Cottrell,  deceased.  The  plaintiffs  prayed  judgment 
for  partition  according  to  the  rights  of  all  the  parties;  and 
that  the  interest  of  the  plaintiffs  be  set  off  freed  from  the 
lien  of  said  mortgages;  and  that  if  partition  could  not  be 
had  without  material  injury  to  the  interests  of  the  parties, 
then  that  a  sale  of  said  lots  be  made  and  a  division  of  the 
proceeds  be  had  between  the  parties,  etc. 

The  defendants  John  Maloso  and  George  Hazer,  adminis- 
trator, etc.,  demurred  on  the  ground,  among  others,  that 
several  causes  of  action  had  been  improperly  united.  Upon 
argument,  the  court  made  an  order  sustaining  the  demurrer 
on  the  ground  thus  assigned,  giving  the  plaintiffs  the  right 
to  amend  on  payment  of  costs,  from  which  order  the  plaint- 
iffs appealed. 

F.  C.  Weed,  for  the  appellants,  argued,  among  other  things, 
that  if  several  persons  have  distinct  and  separate  interests 
in  the  subject  matter,  but  the  interests  of  each  and  all  are 
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founded  on  one  and  the  same  basis,  and  depend  on  the  de- 
termination of  one  central  point  in  the  case,  all  of  such  per- 
sons may  be  joined  and  made  parties  defendant.  Fitnam, 
Trial  Proc.  §  344;  Hamlin  v.  W?*ight,  23  Wis.  491;  Leinen- 
kugel  v.  Eehl,  73  id.  238;  Hunnewellv.  Taylor,  3  Gray,  111. 
It  is  a  rule  in  partition  that  where  one  decree  will  dispose  of 
the  whole  case,  and  the  rights  of  all  the  parties  can  be  ad- 
justed in  the  decree,  the  court  will  entertain  jurisdiction  nec- 
essary to  adjust  the  whole  matter.  Young  v.  Edwards,  33 
S.  C.  404;  Barnes  v.  Lynch,  151  Mass.  510;  Hcwianv.  Lang- 
ham,  69  Pa.  St.  235 ;  Whitton  v.  Whitton,  38  K  H.  127;  Bige- 
low  v.  LitOefidd,  52  Me.  24;  Story,  Eq.  Jur.  §  656o;  Morse 
v.  Stockman,  65  Wis.  36.  See,  also,  Parker  v.  Harrison,  63 
Miss.  225. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Phillips  &  Hicks. 

Pikney,  J.  It  is  reasonably  clear  that  the  interest  in  the 
lots  which  the  plaintiffs  took  by  descent  from  their  father, 
as  one  of  the  eight  heirs,  was  not  less  than  one  undivided 
eighth  part  of  the  whole,  and,  whether  one  eighth,  one  sev- 
enth, or  two  sevenths,  they  have  ever  since  retained  it.  They, 
therefore,  became  seised  with  their  co-heirs  of  the  lots  in 
question,  as  tenants  in  common;  and  they  had  an  undivided 
interest  and  title,  as  such,  in  and  to  every  part  and  portion 
of  both  lots,  and,  as  against  their  cotenants  and  others  inter- 
ested in  said  lots,  or  either  of  them,  or  any  part  of  either  of 
them,  had  a  right  to  maintain  an  action  for  partition,  and 
to  have  their  share  or  interest  set  off  to  them  respectively, 
in  severalty ;  and  they  have  this  right  still,  as  against  all 
persons  who  have  acquired  an  undivided  interest  in  said 
premises,  or  any  part  of  the  same,  as  subsequent  purchasers 
from  any  or  either  of  their  cotenants.  The  plaintiffs  and 
their  cotenants  acquired  their  rights  by  descent  from  and 
under  the  same  intestate.    The  complaint  for  partition  in 
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this  case  states  but  a  single  cause  of  action,  and,  though  it 
relates  to  two  lots,  still  it  relates  to  matters  of  the  same 
nature,  and  having  a  connection  with  each  other,  and  in 
which  all  of  the  defendants  are  more  or  less  concerned, 
though  their  rights  in  the  general  subject  may  be  distinct; 
and  the  defendants  who  demur  and  who  are  interested  only 
in  lot  3  were,  we  think,  properly  joined  as  defendants  in  this 
action  to  set  off  to  the  plaintiffs  in  severalty  their  respective 
interests  in  both  lots.  As  stated  in  Douglas  Co.  v.  Wdlbridge, 
38  Wis.  179, 189 :  "All  the  matters  are  more  or  less  connected, 
and  all  the  defendants  are  more  or  less  concerned  or  inter- 
ested in  them."  The  point  in  issue  being  the  right  of  the 
plaintiffs  to  have  their  interest  thus  acquired  in  both  lots  set 
off  to  them  in  severalty,  all  the  defendants  have  a  common 
interest  centering  in  this  point  in  issue  in  the  cause.  Fel- 
lows v.  Fellows,  4  Cow.  682,  701.  The  grounds  upon  which 
the  action  rests  are  not,  for  the  reasons  stated,  entirely  dis- 
tinct and  unconnected  by  reason  of  the  fact  that  partition  is 
sought  of  two  lots  and  in  one  of  them  only  the  defendants 
demurring  are  interested  as  tenants  in  common  with  the 
plaintiffs.  As  was  said  by  Mr.  Justice  Downer  in  Blake  v. 
Von  Tilborg,  21  Wis.  673:  "According  to  all  the  authorities, 
a  complaint  does  not  improperly  unite  several  causes  of  ac- 
tion which  relates  to  matters  of  the  same  nature  all  con- 
nected with  each  other,  and  in  which  all  the  defendants  are 
more  or  less  interested  or  concerned,  though  their  rights  in 
respect  to  the  general  subject  of  the  action  may  be  different, 
and  some  may  be  directly  interested  only  in  a  part  of  the 
general  claim." 

In  BrinJcerhoff  v.  Brown,  6  Johns.  Ch.  139,  the  subject  is 
fully  discussed  by  Chancellor  Kent,  and  the  same  conclusion 
is  maintained ;  and  the  case  of  Douglas  Co.  v.  Walbridge,  38 
Wis.  179,  189,  is  really  decisive  of  the  question  involved. 
Winslow  v.  Dousman^  18  Wis.  456.  The  precise  point  in 
question  was  decided  in  Parker  v.  Harrison,  63  Miss.  225, 
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which  was  a  suit  for  partition,  where  the  complainant  was 
a  cotenant  of  all  the  lands  sought  to  be  partitioned,  and  she 
brought  before  the  court  the  grantees  of  her  former  coten- 
ant, so  that  their  interests  would  be  protected;  and  the 
court  held  that  it  is  the  right  of  one  of  several  cotenants  to 
convey  his  interest  in  the  whole  or  a  part  of  the  joint  estate, 
but  it  is  not  allowable  for  a  cotenant  to  split  the  joint  estate 
into  fragments,  and  to  necessitate  as  many  suits  for  partition 
as  there  may  be  conveyances,  and  that  he  who  has  a  joint  in- 
terest in  the  several  parcels  may  proceed  as  though  no  convey- 
ance had  been  made  by  any  of  his  cotenants,  and  bring  all  the 
parties  in  interest  before  the  court,  which  will  do  justice  be- 
tween the  parties  according  to  their  several  rights.  The  same 
rule,  substantially,  is  stated  in  Story,  Eq.  Jur.  §§  656c,  657; 
Story  v.  Johnson,  1  Younge  &  C.  Exch.  538 ;  S.  G.  2  Tounge  & 
C.  Exch.  586.  In  Massachusetts  and  other  states,  where  pro- 
ceedings in  partition  are  by  petition  with  substantially  the 
same  scope  as  an  action  for  that  purpose,  the  same  doctrine 
prevails;  and  it  is  held  that  a  conveyance  by  one  tenant  in 
common  of  his  interest  in  part  only  of  the  common  estate 
will  not  authorize  a  cotenant  to  enforce  partition  of  such 
part  against  the  grantee,  leaving  the  residue  unpartitioned. 
Barnes  v.  I/ynchy151  Mass.  510;  Barnes  v.  Boardman,  15T 
Mass.  479 ;  Bigelow  v.  LitUefieldy  52  Me.  24. 

The  statements  as  to  the  time  of  the  deaths  of  some  of 
the  parties,  and  the  date  of  some  of  the  conveyances,  and  in 
other  respects,  are  so  vague  and  uncertain  that  it  is  impos- 
sible to  say,  under  the  statute  of  descents  governing  the 
case,  how  much  greater  interest,  if  any,  than  one  eighth  the 
plaintiffs  have  in  the  two  lots.  The  complaint  ought  to 
have  been  more  definite  and  certain. 

The  demurrer  was  improperly  sustained. 

By  the  Court. —  The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded  for  further  proceedings  according  to 
law. 
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Brawley,  Respondent,  vs.  Mttohkll,  imp.,  Appellant 

March  IS— March  h9 1896. 

Judgment  against  defendants  not  served:  Joint  liability:  Statute,  when 

mandatory. 

Sec.  2884,  R.  S.  (providing  that  when  the  action  is  against  persons 
jointly  liable  on  a  contract,  and  the  summons  is  served  on  one  or 
more  of  them,  but  not  on  all,  the  judgment  "may  be  entered  in 
form  against  all  the  defendants  thus  jointly  indebted,  so  far  only 
as  that  it  may  be  enforced  against  the  joint  property  of  all  and  the 
separate  property  of  the  defendant  served"),  though  permissi ve- 
in form,  is  mandatory  when,  as  in  the  case  of  partners,  the  indi- 
vidual right  of  the  defendant  served  requires  it;  and  the  entry  of 
judgment  in  such  a  case  against  the  defendant  served  only  is  a 
material  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county :  Chas.  M.  Webb,  Circuit  Judge.    Reversed. 

Brawley  brought  this  action,  in  the  county  court  of  Port- 
age county,  against  D.  EL  Yanghn  and  J.  8.  Mitchell,  aa 
copartners  of  the  firm  of  Vaughn  &  Mitchell,  upon  two 
joint  promissory  notes  made  by  them  by  their  firm  name. 
There  was  no  service  of  process  upon  Vaughn,  and  he  did 
not  appear  in  the  action.  Property  of  Mitchell  was  attached,, 
and  he  appeared  and  defended.  There  was  judgment  in 
favor  of  the  plaintiff  and,  in  form,  against  both  defendants. 
From  this  judgment  Mitchell  appealed.  In  the  circuit  court 
he  withdrew  his  answer.  The  court  took  the  plaintiff's 
proofs,  and  gave  judgment  against  Mitchell  alone  and  his. 
sureties  upon  his  appeal.  The  appeal  is  by  Mitchell  alone 
from  that  judgment 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Raymond,  Lamoreux  db  Park,  and  for  the  respondent  on 
that  of  D.  Lloyd  Jones. 

Counsel  for  the  respondent  cited  Decker  v.  Trilling,  24- 
Wis.  610;  Decker  v.  Kitchen,  26  Hun,  173;  Ingraham  t>.. 
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GUdemeester,  2  Cal.  88;  Hirschfield  v.  Franklin,  6  id.  607; 
Stedeker  v.  Bernard,  102  N.  Y.  327. 

Newman,  J.  The  statute  (sec.  2884,  R.  S.)  provides  that 
when  the  action  is  against  persons  jointly  liable  on  a  con- 
tract, and  the  summons  is  served  upon  some,  but  not  upon 
all,  of  the  defendants,  judgment  may  be  entered  in  form 
against  all  the  defendants  so  jointly  indebted,  "  so  far  only 
as  that  it  may  be  enforced  against  the  joint  property  of  all 
and  the  separate  property  of  the  defendant  served."  The 
words  of  the  statute  are  permissive  only,  in  form.  But  the 
exercise  of  a  statutory  power  which  is  only  permissive  in 
form  is  not  discretionary  where  public  interests  or  individ- 
ual rights  call  for  its  exercise.  In  such  cases  it  is  peremp- 
tory. Cutler  v.  Howard,  9  Wis.  309;  Market  JVal.  Bank  v. 
Hogan,  21  Wis.  317;  Butcher  v.  Butcher,  39  Wis.  651;  Suth. 
Stat.  Const.  §  462.  So,  this  statute  must  be  held  to  be  man- 
datory, because  the  individual  right  of  the  defendant  served 
requires  it.  To  enter  judgment  against  the  defendant  .served, 
only,  is  not  a  mere  formal  error,  but  it  is  matter  of  substance. 
This  was  so  held  in  Bacon  v.  Bicknett,  17  Wis.  523.  See, 
also,  Nelson  v.  Bostwick,  5  Hill,  37;  Stehr  v.  Ottbermann,  49 
N.  J.  Law,  633.  It  changes  the  form  of  the  execution.  It 
can  only  go  against  the  separate  property  of  Mitchell; 
whereas  it  should  go  against  the  joint  property  of  the  firm. 
Mitchell  has  the  right,  as  between  himself  and  his  copartner, 
that  the  firm  property  shall  be  applied  first  to  the  payment 
of  the  firm  debts.  If  the  execution  goes  against  his  separate 
property  alone,  it  may  prejudice  him  in  the  collection  of  the 
money  from  his  copartner.  The  proper  form  of  judgment 
in  such  case  is  pointed  out  in  Blackburn  v.  Sweet,  38  Wis. 
578. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  enter  judg- 
ment in  accordance  with  this  opinion. 
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Abandonment.    See  Highways,  2,  8. 

Abatement.    See  Nuisances. 

Acceptance.    See  Agency,  2,  5. 

Accident  Insurance.    See  Insurance,  1,  2. 

Accommodation  maker  or  indorsee.  See  Negotiable  Instruments, 
1  2.  6-11. 

ACCORD  AND  SATISFACTION. 

See  Debtor  and  Creditor,  9-12.    Municipal  Corporations,  4. 

The  rule  that  an  accord  must  be  followed  by  a  satisfaction  in  order 
to  be  binding  does  not  preclude  parties  from  liquidating  a  dis- 
puted claim  by  an  executory  contract  for  the  payment  of  a  less 
amount  than  that  claimed.    Sharp  v.  Mauston,  629 

Accounting.    See  Agency,  8-5. 

Account  Stated.    See  Interest. 

Acknowledgment.    See  Mortgages,  & 

ACTION. 

Cause  of  Action.  See  Agency,  a  Cloud  on  Title.  Contracts,  8, 11, 
18.  Corporations,  l,  2,  0, 7.  Equity.  Estates  op  Decedents,  2. 
Highways,  1.  Insurance,  18-27.  Judgment,  8-10.  Libel  and 
Slander.  Mortgages,  1, 5.  Municipal  Corporations,  1-9, 11, 13. 
Negligence.  Nuisances.  Partition.  Pleading,  6.  Railroads, 
1,  2,  7,  8.  Replevin.  Sale  op  Chattel,  5.  School  Districts. 
Street  Railways.    Taxation,  7.    Tax  Titles,  4.    Waters. 

By  whom  to  be  brought — Who  may  maintain.  See  Health  Officers. 
Nuisances.  Replevin,  1, 5.   voluntary  Assignment,  1.  Waters. 

Commencement    See  Justices'  Courts,  1-8.    Service  op  Summons. 

Leave  of  court    See  Corporations,  18-18.    Receivers,  8. 

Conditions  precedent    See  Highways,  4   Municipal  Corporations,  5. 

Limitation*.  See  Liens,  1.  Municipal  Corporations,  12.  Pleading, 
ft.    Tax  Titles,  1. 

Consolidation.    See  Insurance,  24    Reference,  1,  2. 
Continuance.    See  Continuance.    Costs,  2.    Insurance,  2a 
Election  between  remedies.    See  Municipal  Corporations,  0, 18. 
At  law  or  in  equity  t    See  Estates  of  Decedents,  1,  2.    Pleading,  4, 
Vol.  92—43 
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Tort  or  Contractt 
An  action  to  recover  money  alleged  to  nave  been  collected  by  de- 
fendant for  plaintiffs  but  converted  by  him  to  his  own  use — such 
conversion  not  being  charged  to  have  been  wrongful  or  unlawful — 
is  an  action  upon  contract,  and  is  referable  if  it  involves  the  ex- 
amination of  a  long  account:  and  the  costs  in  such  an  action,  ex- 
clusive of  disbursements,  are  limited  to  $35  by  sec.  2921,  B.  8.  Cos- 
grain  v.  Hamilton,  179 

Various  Actions  and  Proceedings. 

Against  a  County. 
To  set  aside  taxes,  eta,  429. 
Certiorari  to  review  action  of  county  board,  546. 

Against  a  City. 
For  injury  from  defective  street,  86. 
To  restrain  construction  of  approach  to  viaduct,  182. 
Condemnation  of  land  for  viaduct,  230. 
To  restrain  collection  of  taxes,  286. 
For  injury  to  fishing  nets  by  garbage,  263. 
To  set  aside  special  assessments,  eta,  852,  456. 
To  restrain  maintenance  of  isolation  hospital,  520. 
For  amount  allowed  on  claim,  629. 

Against  a  Town. 
For  injuries  from  defective  highway,  56. 
For  trespass,  114. 
Certiorari  to  review  action  dividing  town,  546. 

Against  a  School  District. 
For  money  had  and  received,  608. 

Against  Public  Officers,  etc 
County  supervisors.  Certiorari  to  review  action  dividing  town,  546. 
Sheriff.    Replevin,  409. 

City  treasurer.    To  restrain  collection  of  taxes,  eta,  286,  852,  456. 
Town  clerk.    Quo  warranto,  599. 
Town  treasurer.    Quo  warranto,  605. 
Fish  and  game  wardens.    Replevin,  588. 

Against  a  Railway  Company. 
To  compel  restoration  of  street,  118. 
For  injuries  to  employee,  840. 
For  death  of  employee,  551. 
For  death  of  other  person,  128. 
For  value  of  goods  burned  in  warehouse,  898L 
For  injury  to  land  by  fire  set  by  locomotive,  612. 

Against  a  Street  Railway  Company. 
For  injuries  to  persons,  97,  686. 
For  death  of  persons,  189,  830, 

Against  an  Insurance  Company. 
On  fire  policy,  46,  63,  90,  288,  510,  538,  656,  664 
On  accident  policy,  88. 
On  life  policy,  835. 

On  policy  insuring  against  loss  in  trade,  366. 
On  fidelity  bond,  412. 
To  compel  making  of  assessment,  577. 

Against  a  Bank. 
Keplevin,  277. 
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Against  other  Private  Corporations* 
On  contract  for  work,  etc.,  21. 
To  set  aside  conveyance,  eta,  33. 
Replevin,  157,  16a 

For  injuries  to  employees,  164,  622,  638. 
For  death  of  employees,  539,  649. 
To  sequestrate  property,  etc.,  188,  335,  487. 
Probate  of  will,  309. 
For  price  of  goods  manufactured,  214 
For  breach  or  contract  to  manufacture  goods,  214, 
For  rent  and  purchase  money  of  railroad  track,  etc.,  245, 
For  debts  due  laborers,  835. 
To  set  aside  special  assessments,  eta,  456. 
For  leave  to  bring  action  to  annul  franchises,  496. 

Against  a  Receiver. 
To  set  aside  his  appointment,  235. 
Garnishment,  878. 
To  punish  him  for  contempt,  487. 
For  wrongful  cutting  of  timber,  537. 

Against  Assignee  for  Benefit  of  Creditors. 
To  vacate  order  allowing  final  account,  2421 
To  obtain  possession  of  papers,  eta,  449L 

By  the  State. 
For  murder,  146. 
For  larceny  from  the  person,  269. 
For  fornication,  422. 
For  criminal  libel,  586. 
Quo  warranto.  599,  605. 

For  leave  to  bring  action  to  annul  franchises,  496. 
Certiorari  to  county  board,  546. 

By  a  City. 

To  compel  railway  company  to  restore  street,  1181 
By  a  School  District 

For  money  had  and  received,  608. 
ByPublic  Officers. 

Health  officer.    To  restrain  maintenance  of  isolation  hospital,  530. 
Byan Insurance  Company. 

To  set  aside  receivership,  225. 
By  a  Bank. 

On  promissory  notes,  86,  286, 415. 

To  vacate  order  allowing  assignee's  account,  343. 

On  fire  insurance  policy,  588. 
Byother  Private  Corporations. 

For  price  of  goods  sold,  15,  63,  81,  314, 

For  work  and  materials,  31. 

On  stock  subscription,  81. 

On  official  bond  of  attorney,  201.  • 

For  breach  of  contract  to  manufacture  goods,  214. 

To  set  aside  tax  deed,  271. 

For  conspiracy  to  defraud,  845. 

Replevin,  409. 

On  bond  of  indemnity  against  embezzlement,  412. 

To  sequestrate  property  of  another  corporation,  487. 

On  fire  insurance  policy,  510. 

For  conversion  of  personal  property,  523. 
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ByAdministrators  or  Executor*. 

For  death  caused  by  negligence,  128, 139,  330,  529,  551,  649. 

For  probate  »f  will.  209. 

On  promissory  notes,  328. 

For  price  of  goods  sold,  505. 

To  recover  money  paid  by  accommodation  indorser,  533. 

To  recover  unadmmistered  assets,  571. 
By  a  Receiver. 

To  set  aside  fraudulent  conveyance,  541. 
By  Assignee  for  Benefit  of  Creditors. 

To  set  aside  conveyance,  etc.,  for  mistake,  82. 
Actions  arranged  according  to  their  subject  matter. 

On  official  bond  of  attorney  of  corporation,  20L 

On  fidelity  bond,  412. 

On  contract  for  sale  of  land,  245. 

On  written  lease,  for  rent,  245,  363. 

On  accident  insurance  policy,  83. 

On  life  insurance  policy,  335,  577. 

On  fire  insurance  policy,  46,  63, 90,  233,  510,  588,  656,  664 

On  policy  insuring  against  loss  in  trade,  866. 

On  promissory  notes,  86,  286,  328,  415,  671. 

For  calls  on  stock  subscription,  81. 

On  written  contract,  for  price  of  goods,  5,  214 

On  written  contract,  for  commission  on  sale  of  land,  350. 

On  written  contract,  for  labor  and  materials,  21. 

On  written  contract,  for  damages  for  breach,  214,  397. 

To  recover  amount  allowed  by  city  council  on  claim,  629. 

For  price  of  goods  sold,  15,  62,  81,  98,  467,  505. 

For  value  of  goods  burned  in  carrier's  warehouse,  393. 

For  value  of  services  as  physician,  206. 

For  conversion  of  money  (on  contract),  179. 

For  money  had  and  received,  608. 

To  recover  money  paid  by  accommodation  indorser,  533. 

For  trespass,  114  543. 

For  wrongful  cutting  of  timber,  527. 

For  injury  to  land  by  fire  negligently  set,  612. 

Fpr  injury  to  fishing  nets  by  garbage,  263. 

For  conversion  of  personal  property,  523,  654 

For  false  representations,  1. 

For  conspiracy  to  defraud,  345. 

For  value  of  horse  killed  through  failure  to  replace  B.  R.  fence,  176. 

For  loss  of  minor  son's  services,  628. 

For  seduction  of  daughter  and  loss  of  services,  76. 

For  injuries  to  employees,  164,  840,  417,  622. 

For  injuries  to  other  persons  through  negligence,  97, 252,  636. 

For  injuries  to  person  through  defective  highways,  56,  86. 

For  death  of  employees,  529,  551,  649. 

For  death  of  other  persons  caused  by  negligence,  123, 139,  830. 

For  libel,  133. 

For  slander,  199, 

Ejectment.  404,  557,  633. 

Replevin,  157, 163,  277,  409,  588,  661,  663. 

Garnishment,  55,  378. 

Certiorari,  546. 

Quo  warranto,  496,  599,  605. 

Contempt  proceeding,  487. 

Condemnation  of  land,  230. 
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Probate  of  will,  209. 

Construction  of  will  and  assignment  of  estate,  616. 

Voluntary  assignment:  To  obtain  possession  of  papers,  eta,  449. 

Voluntary  assignment:  To  vacate  order  allowing  account,  243. 

For  leave  to  bring  action  to  annul  franchises,  49a 

To  abate  nuisance  and  restrain  its  maintenance,  477. 

For  contribution  between  accommodation  indorsers,  517. 

To  recover  unadrainistered  assets  of  decedent,  571. 

To  enforce  individual  liability  of  stockholders  in  bank,  267. 

To  enforce  stockholders'  liability  for  debts  due  laborers,  326. 

To  foreclose  mortgage,  819,  566,  619. 

To  foreclose  rights  in  pledged  corporate  stock,  171* 

To  enforce  liens  for  labor,  materials,  etc.,  886. 

For  partition  of  land,  666. 

To  compel  mutual  relief  association  to  make  assessment,  577. 

To  compel  railway  company  to  restore  street,  118. 

To  restrain  collection  of  judgment,  40. 

To  restrain  construction  of  approach  to  viaduct,  182. 

To  restrain  collection  of  taxes,  286,  852,  456. 

To  restrain  maintenance  of  isolation  hospital,  520. 

To  sequestrate  property  of  insolvent  corporation,  eta,  188,  225,  487. 

To  set  aside  conveyance,  for  mistake,  82.  s 

To  set  aside  conveyance,  for  fraud,  541. 

To  set  aside  mortgage,  eta,  for  defects  in  execution,  562. 

To  set  aside  land  contract  as  cloud  on  title,  820. 

To  set  aside  tax  deed,  271. 

To  set  aside  taxes,  eta,  852,  429,  456. 

To  set  aside  judgment,  188. 

To  set  aside  receivership,  225. 

For  murder,  146. 

For  larceny  from  the  person,  269. 

For  fornication,  422. 

For  criminal  libel,  586. 
Adjournments.    See  Justices'  Courts,  4> 

Administrators  and  Executors.  See  Estates  of  Decedents.  Wills. 
Admissions.    See  Criminal  Law,  6.    Evidence,  6, 8. 
Affidavit.    See  Continuance. 

AGENCY. 

See  Evidence,  4.    Insurance,  6-9,  14, 16,  20,  21,  80. 

t  Where  by  the  terms  of  a  written  agreement  real  estate  brokers,  in 
consideration  of  extra  time  given  the  purchaser  on  his  first  pay- 
ment, were  to  take  their  commission  on  a  sale  on  a  certain  day, 
which  was  the  day  on  which  a  large  payment  was  to  be  made, 
parol  evidence  was  not  admissible  to  show  that  they  were  to  wait 
until  such  payment  was  actually  raada    Erbacher  v.  Seefeld,    850 

2.  A  written  agreement  by  real  estate  brokers  to  wait  until  a  future 
day  for  their  commission  on  a  sale  becomes  binding  on  the  vendor 
by  his  acceptance  thereof,  although  he  does  not  sign  it  Ibid. 

[8.  Whether  an  agent  employed  to  loan  money  on  mortgage  security 
can,  in  equity,  obtain  an  accounting  and  repayment  from  his 
principal  of  sums  voluntarily  advanced  by  him  to  pay  interest  on 
the  loans  without  the  knowledge  of  the  principal,  if  the  mort- 
gaged property  is  sufficient  to  satisfy  the  claims  of  both,  not  de- 
termined.}   Carpenter  v.  Momsen,  449 
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4.  The  fact  that,  after  satisfying  the  claims  of  the  principal  from  the 

mortgaged  property,  there  will  be  a  surplus  from  which  the  agent 
might  be  reimbursed  for  such  advances,  is  not  sufficiently  shown 
by  the  mere  estimate  of  the  agent,  based  upon  very  superficial 
and  limited  knowledge,  that  "  if  the  lands  are1  properly  handled  " 
there  will  be  a  surplus.  Ibid. 

5.  An  agent  to  loan  money  on  mortgage  security  cannot  recover  from 

his  principal  taxes  voluntarily  paid  by  him  on  the  mortgaged 
lands  and  disbursements  made  by  him  in  the  foreclosure  of  second 
mortgages  thereon  owned  by  himself,  on  the  ground  that  he  has 
executed  to  the  principal  quitclaim  deeds  of  the  lands  (which 
were,  bid  in  by  him  at  the  foreclosure  sales)  and  that  such  dis- 
bursements have  thus  inured  to  her  benefit,  unless  it  appears  that, 
with  full  knowledge  of  the  facts,  she  has  elected  to  accept  such 
deeds  and  has  thus  ratified  his  acta  Ibid, 

6.  An  agent  to  loan  money  on  mortgage  security,  in  whose  hands 

certain  securities  have  been  placed  for  foreclosure,  has  no  lien 

thereon  for  reimbursement  of  expenditures  made  by  him  on  ac- 

'    count  of  other  loans,  his  lien,  if  any,  being  a  specific  and  particular 

ona  Ibid. 

Agricultural  Society.    See  Taxation,  2-4. 

Amendment  of  pleading.  See  Costs,  1.  Criminal  Law,  8,  9.  Insur- 
ance, 38.    Pleading,  5-7. 

Animals:  Killing  on  railroad  track:  Liability  of  person  failing  to  re- 
place fence.    See  Railroads,  2. 

Annulment  of  franchises.    See  Corporations,  13-18. 

APPEAL  TO  SUPREME  COURT. 
See  Writ  of  Error. 
From  what  may  be  taken. 

1.  Under  ch.  212,  Laws  of  1895,  an  order  striking  out  a  demurrer  as 

frivolous  is  not  appealable.    QianeUa  v.  Bigeiow,  267 

Review:  Bill  of  exceptions.    See  Mortgages,  7,  8. 

2.  The  allowance  by  the  referee  and  trial  court  of  disputed  items  in 

an  account  is  not  reviewable  on  appeal,  where  the  bill  of  excep- 
tions is  not  certified  to  contain  all  the  evidence.  Casgrain  v. 
Hamilton,  179 

Affirmance  and  reversal:  Preponderance  of  evidence:  Immaterial  errors. 
See  Costs,  7.  Insurance,  11.  Judgment,  3.  Master  and  Serv- 
ant, a,  7.    Sale  of  Chattels,  7. 

ft.  Unless  it  is  quite  clear  that  it  was  an  abuse  of  discretion  to  refuse 
a  new  trial  on  the  ground  that  the  verdict  was  against  the  pre- 
ponderance of  the  evidence,  this  court  will  not  interfere.  Larson 
v.  Eau  Claire,  86 

4.  To  warrant  setting  aside  findings  of  fact  as  against  evidence,  it 
must  appear  that  they  are  against  the  clear  preponderance  of  the 
evidence.    Ouetzkow  Brothers  Co.  v.  A.  H.  Andrews  <&  Co.         214 

&  A  judgment  will  not  be  reversed  for  the  rejection  of  evidence  un 
less  it  affirmatively  appears  that  such  evidence  would  have  had 
some  bearing  on  the  controversy.    OlweU  v.  MUw.  St.  R.  Co.      830 

6.  The  admission  of  incompetent  evidence  to  a  fact  already  sufficiently 
proved  by  competent  evidence  is  not  a  material  error.  Sawyer  v. 
Choate,  568 
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7.  Error  will  not  be  predicated  of  a  single  sentence  in  a  charge,  if  the 

whole  charge,  construed  together,  plainly  states  the  law  and  gives 
the  case  fairly  to  the  jury.  I  bid. 

Judgment:  Inadvertent  error:  Mandate  construed, 

8.  Where  this  court,  by  an  inadvertence,  has  remanded  a  cause  with 

directions  to  enter  judgment  for  a  certain  sum  with  interest,  when 
in  fact  interest  should  not  have  been  allowed,  suoh  erroneous  de- 
cision cannot  be  corrected  after  the  term  at  which  it  was  rendered, 
upon  an  appeal  from  the  judgment  entered  pursuant  thereto. 
Everett  v.  Gores,  527 

*  9.  A  judgment  for  a  certain  sum  with  interest  from  a  certain  time 
having  been  reversed  by  this  court,  and  judgment  directed  for  a 
larger  sum  "  with  interest,"  such  direction  required  the  allowance 
of  interest  from  the  same  date  as  in  the  original  judgment    Ibid. 

Costs:  Excess  in  printed  case. 

10.  A  printed  case  of  178  pages  is  held  to  contain  more  than  is  neces- 
sary under  Rule  VIU,  and  in  the  taxation  of  costs  allowance  is 
made  for  sixty  pages  only.    Huganir  v.  Cotter,  1 

Appeal  from  justices'  courts.    See  Judgment,  & 

Appeal  from  assessment  of  benefits.  See  Municipal  Corporations,  13. 

Appealable  Order.    See  Appeal,  1.    Writ  of  Error. 

Appearance.    See  Certiorari,  2-4. 

Apportionment  of  school  funds.    See  School  Districts. 

Architects:  Liens:  Time  for  filing.    See  Liens,  1. 

Assessment  of  property  for  taxation.    See  Tax  Titles,  5-7. 

Assessments  for  local  improvements.  See  Municipal  Corporations, 
10-18.    Taxation,  2-5.    Tax  Titles,  3,  4. 

Assignment  for  benefit  of  creditors.    See  Voluntary  Assignment. 

Attorneys  at  Law.  See  Continuance.  Criminal  Law,  4  Corpo- 
rations, 4-6.    Debtor  and  Creditor,  6. 

Authentication  of  foreign  judgment.    See  Judgment,  11. 

Ballots:  Ambiguity:  Parol  evidence.    See  Elections. 

Banks  and  Banking.  See  Debtor  and  Creditor.  Negotiable  In- 
struments, 3-5,  lfc-K 

Bill  of  Exceptions.    See  Appeal,  &, 

(Bills  and  Notes.    See  Negotiable  Instruments. 

Board  op  Public  Works.    See  Municipal  Corporations,  2. 

Bona  Fide  Purchaser.    See  Negotiable  Instruments,  4. 

Bond  of  attorney  of  corporation.    See  Corporations,  6. 

Brokers.    See  Agency. 

Burden  of  Proof.  See  Judgment,  5.  Negotiable  Instruments,  13. 
Sale  of  Chattels,  2. 

Cancellation  of  lease.    See  Landlord  and  Tenant. 

Carriers.    See  Railroads,  1. 
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CASES  DISTINGUISHED,  Em 

1.  Casey  v.  C,  St.  P.,  M.dbO.RCo.90  Wis.  118  (as  to  directing  ver- 

dict), followed    Herold  v.  Pfister,  417,481 

2.  Cassville  v.  Morris,  14  Wis.  440;  School  Directors  v.  School  Directors, 

81  id.  428;  School  Directors  v.  School  Dist  id.  548  (as  to  apportion- 
ment of  school  funds),  distinguished.  Joint  School  Dist.  v.  School 
Dist.  608, 611 

a  Chopin  v.  Badger  Paper  Co.  83  Wis.  192  (as  to  assumption  of  risk),, 
distinguished.    Herold  v.  Pfister,  420,  421 

4.  Dalrymple  v.  Milwaukee,  68  Wis.  187;  Sheboygan  Co.  v.  Sheboygan* 

54  id.  421  (as  to  when  special  assessment  is  a  tax),  distinguished. 
Yates  v.  Milwaukee,  859 

5.  Everett  v.  Gores,  89  Wis.  421  (as  to  interest),  explained.    Everett  v. 

Gores,  527,528 

6.  Ford  v.  Plankinton  Bank,  87  Wis.  868  (as  to  fraudulent  preference 

by  corporation),  limited  and  distinguished.    Ford  v.  Hiu,  198-4 196- 

7.  Goodno  v.  Oshkosh,  81  Wis.  127.    See  No.  21. 

a  Hurd  v.  Hall,  12  Wis.  126  (as  to  mistake),  distinguished.    Nye  v. 
Sochor,  45< 

9.  Jacobson  v.  Landolt,  78  Wis.  142.    See  No.  29. 

10.  Luebke  v.  Berlin  M.  Works,  88  Wis.  442  (as  to  directing  verdict),  ex- 

plained and  distinguished.    Herold  v.  Pfister,  417,  421 

11.  Lynch  v.  Henry,  75  Wis.  681  (as  to  modification  of  contract),  dis- 

tinguished.   Braun  v.  Wis.  Rendering  Co.  24fr 

12.  McNamara  v.  Specs,  25  Wis.  589;  Morse  v.  Specs,  id.  543;  Owens  v. 

State,  27  id.  456;  State  ex  rel  Dalrymple  v.  Milwaukee  Co.  58  id.  4 
fas  to  quashing  writ  of  certiorari),  distinguished.  State  ex  reL  Of- 
linger  v.  Manitowoc,  547,  550 

18.  Morse  v.  Specs,  25  Wis.  54a    See  No.  12. 

14.  Owens  v.  State,  27  Wis.  456.    See  No.  12. 

15.  Paine  Lumber  Co.  v.  Oshkosh,  89  Wis.  449  (as  to  estoppel),  distin- 

guished.   Racine  v.  C.  &  N.  W.  R  Co.  118, 12$ 

16.  School  Directors  v.  School  Directors,  81  Wis.  42a    See  No.  2. 

17.  School  Directors  v.  School  Dist.  81  Wis.  54a    See  No.  a 
ia  Sheboygan  Co.  v.  Sheboygan,  54  Wis.  421.    See  No.  4 

19.  Simonsen  v.  Herold  Co.  61  Wis.  626  (as  to  liability  for  newspaper 

libel),  distinguished.    Smith  v.  Utley,  186 

20.  Smith  v.  Morgan,  73  Wis.  875  (as  to  interest),  followed.    Everett  v. 

Gores,  527, 52* 

21.  State  v.  Ingersoll,  17  Wis.  631;  Goodno  v.  Oshkosh,  81  id.  127;  State 

ex  rel  Terry  v.  Keaough,  68  id.  185  (as  to  repeal  of  statute),  distin- 
guished.   Bentley  v.  Adams,  891 

22.  Slate  ex  ret  Dalrymple  v.  Milwaukee  Co.  58  Wis.  4,    See  No.  12. 
2a  State  ex  rel  Terry  v.  Keaough,  68  Wis.  135.    See  No.  21. 

24.  State  ex  rel  Wannemaker  v.  Alder,  87  Wis.  554  (as  to  villages),  dis- 

tinguished.   State  ex  rel  Nye  v.  Weingarten,  60$ 

25.  StoweU  v.  Eldred,  26  Wis.  507;  Tucker  v.  Whittlesey,  74  id.  80  (as  to 

fraud  avoiding  judgment),  distinguished.    Nye  v.  Sochor,  46- 

3&  Tucker  v.  Whittlesey,  74  Wis.  80.    See  No.  25. 
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27.  Valin  V.M.&N.R  Co.  82  Wia  1  (as  to  negligence),  distinguished. 

Loekwood  v.  Belie  City  St.  B.  Co.  10fr 

28.  VaUey  L.  Co.  v.  Hopan,  85  Wis.  866  (as  to  setting  aside  fraudulent 

conveyance),  distinguished.    Kyes  v.  Merrill  F.  Co.  8fr 

29.  Weber  v.  Weber,  90  Wis.  467;  Jacobean  v.  Landolt,  78  id  142  (as  to 

intervention  in  receivership  proceedings),  distinguished*  Blum  t\ 
Van  Vechten,  88& 

Cause  of  Action.    See  Action. 

Certificate  of  notary  public.    See  Deeds,  8. 

CERTIORARI. 

1.  A  writ  of  certiorari  to  review  the  action  of  the  county  board  of  su- 

pervisors in  annexing  to  one  town  a  part  of  the  territory  of  an* 
other  should  be  directed  to  the  board  and  not  to  the  county  clerk, 
and  the  return  thereto  should  not  be  made  by  the  clerk  but  by  the 
supervisors  themselves  or  a  majority  of  them.  State  ex  reL  OV- 
linger  v.  Manitowoc,  546 

2.  No  jurisdiction  of  the  board  or  of  the  subject  matter  in  such  a  case 

is  acquired  by  a  writ  directed  to  the  county  clerk  or  by  his  return 
thereto.  Ibid. 

3.  Neither  the  county  nor  the  towns  whose  boundaries  are  affected  by 

said  action  of  the  county  board  have  such  an  interest  in  the  pro- 
ceeding that  their  voluntary  appearance  therein  will  confer  juris- 
diction. IbicL 

4.  A  judgment  in  such  a  proceeding,  void  for  want  of  jurisdiction  be- 

cause of  the  misdirection  of  the  writ,  is  not  validated  by  a  subse- 
quent voluntary  appearance  of  the  county  board.  Ibid. 

5.  Where  a  writ  of  certiorari  was  misdirected  and  the  court  acquired 

no  jurisdiction,  the  writ  should  be  quashed,  even  after  a  hearing 
and  judgment  on  the  merits.  McNamara  v.  Spees,  25  Wia  539; 
Morse  v.  Spees,  25  Wis.  543;  Owens  v.  State,  27  Wis.  456;  and  State 
ex  reL  Dalrymple  v.  Milxoaukee  Co,  58  Wia  4,  distinguished.    Ibid. 

Chattel  Mortgages.  See  Garnishment.  Insurance,  23.  Judgment,  9. 
Replevin. 

Checks.    See  Negotiable  Instruments,  12-14. 

Circuit  Court.  See  Estates  of  Decedents,  1,  2.  Jurisdiction. 
Reference,  3. 

Cities.    See  Municipal  Corporations.    Taxation,  1,  6, 7. 

Claims:  Presentation.  See  Highways,  4.  Municipal  Corporations,  5* 

Class  Legislation.    See  Fish  and  Fishing. 

CLOUD  ON  TITLE. 

1.  Independently  of  statute;  equity  will  not  interfere  to  set  aside,  as  a 

cloud  upon  title,  an  instrument  which  is  void  upon  its  face;  but 
the  remedy  given  by  sec.  8186,  R.  S.,  as  amended  by  ch.  88,  Laws 
of  1893,  extends  to  every  setting  up  of  a  claim  such  as  is  liable  to 
be  used  by  the  party  asserting  it  for  an  improper  purpose,  to  the 
injury  of  the  owner  of  the  land.    Fox  v.  Williams,  320 

2.  A  tender,  by  the  plaintiff  in  an  action  to  have  a  contract  for  the* 

sale  of  land  canceled  as  a  cloud  upon  the  title,  of  the  amount  paid 
by  defendant  on  such  contract,  and  payment  of  the  money  into- 
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court,  are  a  conclusive  admission  that  said  amount  is  due  to  the 
defendant,  even  though  such  tender  was  not  essential  to  plaintiffs 
right  to  relief;  and  hence  the  money  belongs  absolutely  to  the  de- 
fendant, whatever  may  be  the  fate  of  the  action.  Ibid. 

Collateral  Attack.    See  Mortgages,  a 

Collateral  Security.  See  Debtor  and  Creditor,  12.  Negotiable 
Instruments,  8-5. 

Commissions.    See  Agency. 

Common  Carriers.    See  Railroads,  1. 

Common  Schools.    See  School  Districts. 

Complaint.  See  Action.  Corporations,  6,  &  Insurance,  19.  Libel 
and  Slander,  a  Mortgages,  1.  Partition.  Pleading,  5-7. 
Practice,  a 

Composition.    See  Debtor  and  Creditor. 
Compromise.    See  Debtor  and  Creditor. 

Condemnation  of  land.  See  Eminent  Domain.  Municipal  Corpora- 
tions, 7-9. 

Condition. 

Precedent  to  action.   See  Highways,  4.   Municipal  Corporations,  5. 

Of  recovery  in  ejectment    See  Tax  Titles,  7. 

Of  recovery  in  replevin.    See  Replevin,  1,  2. 

Of  relief  in  equity.    See  Mortgages,  5.    Municipal  Corporations, 
It    Taxation,  7.    Tax  Titles,  4    Usury,  8,  4 
Conpliot  of  Laws.    See  Usury. 

Consideration.  See  Debtor  and  Creditor,  9, 10.  Replevin,  4 
Consolidation  of  actions.  See  Insurance,  24  Reference,  1,  % 
Conspiracy.    See  Corporations,  2. 

CONSTITUTIONAL  LAW. 

See  Fish  and  Fishing.    Municipal  Corporations,  12, 14,  17.    Refer- 
ence, a    Taxation,  4 

1.  The  provision  of  oh.  195,  Laws  of  1891,  that  the  insurance  commis- 

sioner shall  "prepare,  approve  and  adopt  a  printed  form  in  blank 
of  a  contract  or  policy  or  fire  insurance,  together  with  such  pro- 
visions, agreements,  or  conditions  as  may  be  indorsed  thereon  or 
added  thereto  and  form  a  part  of  such  policy  and  contract,  and 
such  form  shall,  as  near  as  the  same  can  be  made  applicable,  con- 
form to  the  type  and  form  of  the  New  York  standard  fire  insur- 
ance policy,  so  called  and  known,"  is  a  delegation  of  legislative 
power,  and  is  therefore  unconstitutional  and  void.  Dowling  v. 
Lancashire  Ins.  Co.  63 

2.  A  general  law  for  the  punishment  of  offenses,  which  endeavors  by 

retroactive  operation  to  reach  acts,  before  committed,  and  also 
provides  a  like  punishment  for  the  same  acts  in  the  future,  is  void 
only  so  far  as  it  is  retrospective,  and  valid  as  to  future  cases  within 
the  legislative  control.    Bittenhaus  v.  Johnston,  588 

a  Where  a  portion  of  the  territory  of  one  political  subdivision  is  de- 
tached to  form  a  new  one,  the  former,  in  the  absence  of  a  statute 
providing  otherwise,  retains  all  its  property,  powers,  rights,  and 
privileges.    Joint  School  Dist.  No.  8  v.  School  Dist  No.  Sf  498 

Contagious  Diseases.    See  Health  Offices. 
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CONTINUANCE. 

See  Costs,  2.    Insurance,  38. 

An  affidavit  for  a  continuance  on  the  ground  that  defendant's  at- 
torney believed  that  the  case  could  not  be  tried  at  that  term  and 
had  not  prepared  for  trial,  was  insufficient  Mills  v.  National  Fire 
Ins.  Co.  90 

Contractor.    See  Municipal  Corporations,  1.    Taxation,  4. 

CONTRACTS. 

See  Accord  and  Satisfaction.  Action,  Tort  or  eontractf  Agency. 
Cloud  on  Title,  2.  Corporations,  3,  7-10.  Debtor  and  Cred- 
itor. Deeds.  Evidence,  8-7.  False  Representations.  Insur- 
ance. Landlord  and  Tenant.  Liens,  8.  Loos  and  Timber,  1, 2. 
Municipal  Corporations,  1,  4-6,  16,  17.  Negotiable  Instru- 
ments. Res  Adjudicata.  Sale  of  Chattels.  Taxation,  1. 
Usury. 

t.  A  written  contract  for  the  doing  of-  work  upon  a  steam  barge  within 
a  specified  time  might  be  supplemented  by  a  subsequent  oral  agree- 
ment as  to  the  time  when  the  barge  should  be  delivered  to  the 
contractor.    Manistee  Iron  Works  Co.  v.  Shores  Lumber  Co.        21 

2.  A  contract  must  be  construed  as  if  those  terms  which  the  law  will 
imply  were  expressly  introduced  into  it  Ibid. 

S.  Plaintiff  having  contracted  to  do  certain  work  at  Sheboygan  on  de- 
fendant's steam  barge,  then  lying  at  Chicago,  and  defendant  being 
bound  to  deliver  the  barge  at  Sheboygan,  it  is  fairly  to  be  implied 
that  the  barge  was  to  be  delivered  there  in  a  reasonably  suitable 
condition  to  enable  plaintiff  to  perform  the  contract.  Ibid. 

4.  Whether  a  valve-stem  guide  which  was  a  part  of  the  low-pressure 

engine  already  in  a  barge  was  within  the  terms  of  a  contract  to 
compound  the  engine  and,  among  other  things,  "  to  make  new 
valve  stems  and  necessary  connections  to  work  high-pressure 
valves,"  so  that  the  contractor  was  bound  to  replace  it  with  a 
new  one,  is  held  upon  the  evidence  to  have  been  a  question  for  the 
jury.  Ibid. 

5.  In  a  contract  to  do  certain  work  upon  a  steam  barge  it  was  pro- 

vided that  the  contractor  should  pay  $50  per  day  for  each  day  the 
boat  was  delayed  after  a  certain  date,  and  that  "  as  regards  the 
date  of  finishing  and  fine "  the  contract  should  include  certain 
things.  It  appeared  that  $50  was  about  the  value  of  the  use  of  the 
barge  per  day.  Held,  that  the  provision  was  one  for  the  payment 
of  liquidated  damages  and  not  of  a  penalty.  Ibid. 

6.  A  written  contract  providing  that  plaintiff,  in  consideration  of  $500 

to  him  to  be  paid,  leased  to  defendant  certain  cars  and  track  for 
the  term  of  three  months;  that  if  defendant  returned  them  sooner 
he  should  pay  for  the  use  thereof  at  the  rate  of  $200  per  month; 
and  that  defendant  should  have  the  right,  at  any  time  before  re- 
turning them,  to  purchase  the  entire  outfit  at  a  price  not  to  ex- 
ceed $900,— is  construed  as  not  entitling  defendant  to  have  the 
payments  for  rent  applied  on  the  purchase  money.  Braun  v.  Wis- 
consin Rendering  Co.  245 

7.  Evidence  of  a  contemporaneous  oral  agreement  by  which  payments 

of  rent  were  to  be  applied  on  the  purchase  price  was  not  admissi- 
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ble.  The  fact  that  the  price  was  "not  to  exceed  $900"  did  not 
show  that  only  a  part  of  the  contract  was  reduced  to  writing,  so 
as  to  make  such  evidence  competent.  IbidL 

a  A  written  contract  will  not  be  reformed  so  as  to  insert  in  it  a  pro- 
vision which  was  omitted  with  the  consent  of  the  party  asking 
the  reformation,  although  the  consent  was  given  in  reliance  upon 
an  oral  promise  of  the  other  party  that  such  omission  should  make 
no  difference.  IbidL 

9.  Extrinsic  evidence  as  to  the  meaning  of  the  word  •*  thermostat n  in- 
a  contract  is  inadmissible,  that  word  having  a  fixed  and  definite 
meaning.    Murpheyv.  WeU,  467 

10.  A  contract  of  sale  of  corporate  stock  provided  that  the  vendors- 

should  refund  to  the  vendee  a  specified  part  of  the  purchase- 
money  if  the  patents  applied  for  by  one  of  the  vendors  "  for  ther- 
mostat and  automatic  machine  "  should  be  disallowed  in  substance. 
There  were  pending  at  the  time  six  applications  by  such  vendor 
for  patents  on  thermostats  or  improvements  in  thermostats,  and 
one  application  for  a  patent  on  a  clockwork  device  to  change  au- 
tomatically, at  predetermined  times,  the  temperature  at  which  a 
thermostat  would  maintain  the  heat.  Held,  that  such  clockwork 
device  was  the  "automatic  machine  "  referred  to  in  the  contract 

IbidL 

11.  Under  such  contract  the  vendee  was  entitled  to  a  return  of  the 

specified  part  of  the  purchase  money  if  the  patent  on  the  auto- 
matic machine  was  disallowed  in  substance,  even  though  all  the 
other  patents  were  allowed.  IbidL 

12.  The  contract  of  sale  being  a  joint  one  on  the  part  of  the  vendors, 

and  there  being  nothing  to  show  any  severalty  of  interest,  the 
promise  to  refund  is  construed  as  a  joint  promise;  and  the  vendeo 
having,  as  authorized  by  one  of  the  vendors,  paid  for  the  stock  by 
advancing  the  purchase  money  directly  to  the  corporation,  the 
other  and  surviving  vendor  became  liable,  on  the  disallowance  of 
the  patent  for  the  automatic  machine,  to  refund  the  agreed  por- 
tion of  the  purchase  money.  IbidL 

18.  No  rescission  or  return  of  the  stock  was  necessary  in  such  case  to 
entitle  the  vendee  to  enforce  the  contract.  Ibid. 

Contribution.    See  Negotiable  Instruments,  6. 

Contributory  Negligence.  See  Highways,  6.  Master  and  Serv- 
ant, 8-7.    Negligence,  8.    Railroads,  7,  8.    Street  Railways,  & 

Conversion.    See  Action,  Tort  or  Contractf   Judgment,  9. 

Convey ances.  See  Agency,  5.  Deeds.  Judgment,  &  Mortgages,  L, 
Tax  Titles.    Voluntary  Assignment,  1. 

Coroner's  Inquest.    See  Evidence,  2. 

CORPORATION 
See  Insurance.    Municipal  Corporations.    Railroads. 

Fraud  of  promoters:  Liability  of  persons  aiding  therein. 

1.  The  promoters  of  a  corporation  are  accountable  to  it  for  any  profits 

winch  they  may  receive  from  a  violation  of  their  duty  as  such. 
Fountain  Spring  Park  Co.  v.  Roberts,  845 

2.  Where  the  promoters  of  a  corporation  organized  to  purchase  a  cer- 

tain tract  of  land,  by  false  representations  as  to  the  price  to  be 
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paid  therefor,  obtained  from  the  corporation  for  themselves  a  sum 
of  money  in  excess  of  the  price  actually  paid,  other  persons  who, 
by  agreement  with  such  promoters  and  with  knowledge  of  the 
facts,  aided  them  in  carrying  out  the  scheme  and  received  a  por- 
tion of  the  profits  thereof,  are  equally  liable  with  such  promoters 
to  the  defrauded  corporation,  even  though  they  had  no  dealings 
directly  with  it  or  its  members,  and  occupied  no  fiduciary  relation, 
strictly  so  called,  to  them,  and  did  not  personally  know  that  any 
misrepresentations  were  made.  Ibid. 

Officers:  Powers  and  liabilities:  Term  of  office. 

8.  While  the  president  of  a  corporation  cannot,  by  reason  of  the  gen- 
eral authority  pertaining  to  his  office,  and  without  special  au- 
thority, bind  the  corporation  by  the  execution  of  a  power  of 
attorney  to  confess  judgment  against  it,  yet  where,  by  the  articles 
of  incorporation,  the  president  is  authorized  to  represent  the  cor- 
poration "in  matters  of  more  than  ordinary  importance,"  and  he 
in  fact  exercises  practically  the  whole  power  of  the  corporation, 
with  the  knowledge  and  concurrence  of  all  the  directors  and  per- 
sons directly  interested,  who  object  neither  to  his  general  conduct 
nor  to  the  particular  act  in  question  after  they  have  knowledge 
of  it,  his  execution  of  a  power  of  attorney  to  confess  judgment 
against  the  corporation  upon  its  note  given  at  the  same  time  for 
money  borrowed  by  the  corporation  in  furtherance  of  its  regular 
business  from  a  person  acting  in  good  faith  and  relying  upon  an 
apparent  authority  of  the  president  to  execute  such  power,  will 
be  held  to  be  the  act  of  the  corporation  and  binding  upon  it  and 
its  creditors.    Ford  v.  Hilly  188 

4.  The  fact  that  under  sec.  1776,  R  S.,  directors  of  a  corporation  are  to 
be  elected  annually  does  not  limit  to  one  year  the  term  of  office 
of  the  attorney  of  a  corporation  appointed  by  the  directors,  since, 
if  classified  as  provided  in  sec.  1772,  directors  may  hold  office  for 
three  years,  and  under  said  sea  1776  the  term  of  the  other  officers 
may  be  prescribed  by  the  articles  of  incorporation  or  the  by-laws. 
Qermanxa  Spar  &  Ban  Verein  v.  Flynn,  201 

&  An  allegation  that  the  attorney  of  a  corporation  was  appointed  and 
held  under  said  appointment  for  the  term  of  two  years  is  a  suffi- 
cient allegation  that  his  terra  was  for  two  years.  IbicU 

4.  In  an  action  upon  the  official  bond  of  the  attorney  of  a  corporation 
whose  business  included  the  making  of  loans  to  its  members  on 
real-estate  security,  a  complaint  alleging  that  said  attorney  "  by 
virtue  of  his  office  "  was  given  a  check  payable  to  his  order,  which 
he  was  to  deliver  to  a  borrower  as  soon  as  the  latter  should  exe- 
cute a  satisfactory  mortgage,  and  that  he  converted  the  check  to 
his  own  use,  is  held  sufficient  to  show  that  the  check  was  received 
by  him  by  virtue  of  his  office.  Ibid 

7.  An  arrangement  between  a  corporation  and  its  treasurer  by  which 
he  is  to  pay  interest  on  the  moneys  in  his  hands  makes  him,  as  to 
such  moneys,  merely  a  debtor  of  the  corporation,  and  his  failure 
to  pay  them  over  to  his  successor  on  demand  is  therefore  not  an 
embezzlement  thereof  such  as  will  create  a  liability  upon  a  bond 
to  reimburse  to  the  corporation  any  loss  resulting  from  embezzle- 
ment or  larceny  by  such  treasurer.  Milwaukee  Theater  Co.  v. 
Fidelity  &  Casualty  Co.  412 

Knowledge  of  officers:  Corporation  when  chargeable.  See  Debtor  and 
Creditor,  1-& 
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Seal 

&  The  seal  of  a  corporation  is  not  essential  to  the  validity  of  a  power 
of  attorney  to  confess  judgment  against  it    Ford  v.  HSU,  188 

Sale  of  stock.   See  Contracts,  10-1& 

9.  An  agreement  by  the  principal  stockholder  in  a  corporation  to  as- 
sign his  stock,  including  all  his  interest  in  the  "stock  on  hand, 
stock  of  manufactured  and  partly  manufactured  goods  now  on 
hand  in  the  factory  of  said  company,"  did  not  cover  manufactured 
goods  which  were  then  in  his  own  possession  under  an  agreement 
with  the  corporation  by  which,  to  reimburse  him  for  moneys  ad- 
vanced to  carry  on  the  business,  he  was  to  take  and  dispose  of  such 
goods;  and  the  advances  made  being  in  excess  of  the  value  of  such 
goods,  it  is  immaterial  whether  he  held  them  as  pledgee  or  as 
owner.    Novelty  Paper  Box  <fc  Supply  Co.  v.  Stone,  528 

10.  The  corporation  having  had  the  benefit  of  such  advances,  its  succes- 

sor, claiming  title  through  the  purchasers  of  said  stock,  could  not 
repudiate  the  arrangement  under  which  the  advances  were  made. 

Ibid. 

Insolvency:  Preferences:  Receivers.    See  Jurisdiction.    Receivers,  1, 2. 

11.  The  mere  fact  of  the  insolvency  of  a  corporation  does  not  convert 

its  property  into  a  trust  fund  for  the  benefit  of  all  its  creditors  so> 
as  to  prevent  one  of  them  from  obtaining  a  preference  by  the 
entry,  without  fraud,  of  a  judgment  by  confession  on  a  note  with 
warrant  of  attorney  given  by  the  corporation  while  solvent  Ford 
v.  Hill,  18S 

Labor  claims:  Personal  liability  of  stockholders. 

12.  Under  sea  1769,  R  S.,  providing  for  personal  liability  of  stockholders, 

to  an  amount  equal  to  their  stock,  "  for  all  debts  "  due  to  clerks, 
servants,  and  laborers  for  services  performed  for  the  corporation, 
it  is  immaterial  whether  the  services  were  performed  in  this  state 
or  elsewhere.     Clokus  v.  Hollister  Mining  Co.  825 

Action  for  dissolution:  Leave  of  court:  Estoppel:  Parties. 

18.  The  granting. or  refusing  of  leave  to  bring  an  action  under  sea  3241, 
R.  S.,  to  annul  the  franchises  of  a  corporation  rests  in  the  sound 
discretion  of  this  court,  and  the  facts  and  circumstances  of  each 
particular  case,  and  even  the  motives  in  instituting  the  proceed- 
ing, may  properly  be  considered.  State  ex  reL  AtVy  Gen.  v.  Janes- 
vUle  Water  Co.  49ft 

14.  Upon  an  application  for  leave  to  bring  such  an  action,  allegations 

upon  information  and  belief  which  are  so  overcome  by  positive 
affidavits  and  proofs  in  opposition  thereto  as  to  establish  the  facts 
involved  against  the  petitioner  beyond  dispute  should  not  be  con- 
sidered. Ibid. 

15.  Leave  to  bring  such  an  action  will  not  be  granted  unless  there  is  a 

clear,  wilful  misuse,  abuse,  or  nonuse  of  the  franchises  sought  to 

be  forfeited,  or  a  violation  of  law,  whereby  the  corporation  fails 

to  fulfill  the  design  and  purpose  of  its  organization.  Ibid. 

15.  The  corporation  is  the  only  proper  defendant  in  such  a  proceeding. 

17.  The  state  may  waive  its  right  or  be  estopped  to  bring  such  an  ac- 
tion by  delay  in  instituting  the  proceeding,  especially  where  the 
corporation  has  been  not  merely  allowed  but  compelled,  by  those 
chiefly  interested  and  the  real  moving  parties,  to  proceed  at  great 
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expense  under  the  franchisee  sought  to  be  annulled,  for  a  con* 
siderable  period  of  time,  while  the  facts  relied  upon  as  ground  for 
the  forfeiture  have  been  all  well  known.  Ibid. 

18.  Thus,  in  this  case,  the  doctrine  of  estoppel  by  laches  is  held  to  apply 
to  proceedings  to  annul  the  franchises  of  a  water  company  De- 
cause  of  violations  of  law  in  overbonding  and  in  issuing  corporate 
stock  without  full  payment  therefor,  alleged  to  have  happened 
about  the  time  the  corporation  was  organized,  more  than  eight 
years  before  the  application  was  made  for  leave  to  bring  the  ac- 
tion; and  delay  in  making  such  application  is  held,  also,  to  have 
been  a  waiver  of  the  ri^ht  to  brin£  an  action  to  annul  such  fran- 
chises because  of  violations  of  a  city  ordinance  giving  the  city  an 
option  to  purchase  the  waterworks,  by  failure  to  keep  accurate 
accounts  of  the  cost  of  construction,  operating  expenses,  and  earn- 
ings,—  it  appearing  that,  after  the  facts  were  known  to  the  city, 
it  required  the  corporation  to  make  large  and  expensive  improve- 
ments in  the  plant;  that  such  violations  of  the  ordinance  took 
place,  if  at  all,  before  any  of  the  present  stockholders  of  the  cor- 
poration were  interested  in  it;  and  that  the  present  stockholders 
have,  at  considerable  expense,  endeavored  in  good  faith  to  supply 
all  the  information  required.  Ibid. 

Judgment  nunc  pro  tunc  against  defunct  corporation.  See  Judgment,  1. 

COSTS. 
See  Action,  Tort  or  Contractt    Appeal,  10.    Insurance,  1& 

1.  Where  leave  to  amend  his  answer  is  granted  as  a  favor  to  a  de- 

fendant no  allowance  should  be  made  to  him,  in  the  taxation  of 
costs,  for  the  amended  answer  or  for  the  notice  of  motion  for 
leave  to  amend,  or  for  the  affidavit  on  which  such  motion  was 
founded.    Keith  Brothers  <Sb  Co.  v.  Stiles,  15 

2.  A  term  fee  was  properly  allowed,  in  the  taxation  of  costs,  for  a 

term  at  which  the  successful  party  had  obtained  a  continuance 
on  terma  Ibid. 

3.  The  state  suit  tax  is  not  a  proper  item  in  the  defendant's  bill  of 

costs.  Ibid. 

4.  Witness  fees  of  a  nominal  party  to  the  action,  who  has  but  slight, 

if  any,  interest  in  the  result,  are  properly  taxable.  Ibid. 

5.  The  cost  of  the  exemplification  of  the  record  of  a  foreign  judgment, 

important  in  the  case,  is  properly  taxable.  Ibid. 

6.  The  pendency  of  a  motion  for  a  new  trial  on  the  minutes,  which  by 

stipulation  is  kept  alive  for  argument  after  the  term,  operates  as 
a  stay  of  proceedings,  and  under  sec.  2894a,  S.  &  B.  Ann.  Stats.,  the 
costs  may  be  taxed  at  any  time  after  thirty  days  from  the  expira- 
tion of  such  stay.    Steinhofel  v.  C,  M.  A  St.  P.  R  Co.  123 

7.  An  application  to  the  clerk  to  tax  the  costs  before  the  expiration 

of  said  thirty  days  was  properly  denied  as  premature;  but  where, 
on  appeal  from  said  ruling  of  the  clerk,  the  court  ordered  the  costs 
to  be  taxed,  and  they  were  taxed  under  that  order  after  the  thirty 
days  had  expired,  such  taxation,  though  perhaps  irregular,  was 
not  erroneous.  Ibid. 

&  Costs  of  a  successful  party  include  his  disbursements  on  a  former 
trial,  the  verdict  in  which  was  set  aside  and  a  new  trial  granted 
on  condition  that  he  pay  the  costs  of  the  other  party  in  that  trial. 

Ibid. 
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&  If,  in  an  equitable  action,  the  court  awards  costs  to  a  party,  it  can- 
not limit  the  amount  thereof.    Hayes  v.  Douglas  Co.  429 

Cotenancy.    See  Partition. 

Counterclaim.    See  Judgment,  7. 

Counties.    See  Constitutional  Law,  8.    Taxation,  8. 

County  Board.    See  Certiorari. 

County  Clerk.    See  Certiorari,  1, 2. 

County  Court.    See  Estates  of  Decedents,  1, 2. 

COURT  AND  JURY. 

See  False  Representations,  2.  Master  and  Servant,  4,  5.  Physi- 
cians and  Surgeons,  2,  a  Railroads,  7,  8.  Street  Railways, 
1,  5,  7. 

1.  The  question  of  the  credibility  of  witnesses  and  the  question  on 

which  side  the  evidence  preponderates  are  always,  in  the  first  in- 
stance, for  the  jury;  and  the  fact  that  the  trial  judge  believes 
that,  if  a  verdict  should  be  found  for  plaintiff,  it  ought  to  be  set 
aside  as  against  the  weight  of  the  evidence,  does  not  justify  him 
in  directing  a  verdict  for  defendant    O'Brien  v.  C,  &N.W.R  Co. 

840 

3.  So  held,  in  a  case  where  plaintiff's  own  testimony,  if  believed,  was 
sufficient  to  support  a  verdict  in  his  favor,  but  was  uncorroborated 
and  was  contradicted  by  other  witnesses,  and  it  appeared  that  he 
had  at  various  times  made  statements  directly  contrary  to  his  tes- 
timony, and  he  admitted  on  the  trial  that  some  of  the  material 
statements  so  made  were  intentionally  false.  Ibid. 

Courts.  See  Estates  of  Decedents,  L  Jurisdiction.  Justices' 
Courts,  4    Reference,  3. 

CRIMINAL  LAW  AND  PRACTICE. 

See  Constitutional  Law,  &    Writ  of  Error. 

L  The  jurors  in  a  criminal  case  must  use  all  the  reason,  prudence,  and 
judgment  which  a  man  would  exercise  in  the  most  important  af- 
fairs of  life,  and  an  instruction  authorizing?  the  use  of  any  less 
degree  of  reason,  prudence,  and  judgment  is  erroneous.  Thus,  it 
was  error  to  charge  that  there  is  a  reasonable  doubt  when,  upon 
the  whole  evidence,  the  judgment  and  conscience  are  not  con- 
vinced  of  guilt  in  a  degree  or  to  an  extent  such  as  would  lead  a 
careful  ana  prudent  man  to  act  affirmatively  in  important  mat- 
ters of  his  own.    Emery  t>.  The  State,  146 

2.  A  defendant  in  a  criminal  case  who  admits  having  made  an  incrim- 

inating threat  testified  to  by  witnesses  for  the  state,  is  entitled  to 
show  the  circumstances  under  which  it  was  made,  the  accompany- 
ing conversation,  if  any,  which  called  it  forth,  and  the  informa- 
tion on  which  it  was  based.  Ibid. 
&  Sec.  4786,  R  S.  (providing  that  the  magistrate  holding  a  preliminary 
examination  shall  "  examine  the  complainant  and  the  witnesses 
to  support  the  prosecution,"  eta),  is  directory  only;  and  the  ex- 
amination of  a  sufficient  number  of  witnesses  to  justify  the  mag- 
istrate in  binding  over  the  accused  for  trial  is  a  sufficient  compli- 
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ance  with  the  statute,  even  though  the  complaining  witness  and 
some  of  the  other  witnesses  for  the  state  are  not  examined.  Ibid, 
4.  In  opening  the  case  for  the  defense,  after  the  testimony  for  the  state 
is  in,  defendant's  counsel  is  not  entitled  to  review  such  testimony 
for  the  purpose  of  showing  that  it  does  not  warrant  a  conviction, 
but  may  comment  thereon  only  so  far  as  may  be  necessary  to 
show  the  relevancy  of  the  testimony  which  he  expects  to  intro- 
duce. Ibid. 

3.  On  a  trial  for  murder  the  state  may  introduce  parts  of  the  testi- 
mony of  the  defendant  at  the  coroner's  inquest,  without  introduc- 
ing the  whole  thereof  —  the  defendant  being  entitled  to  introduce 
the  remainder.  Ibid. 

6.  On  the  day  after  the  arrest  of  one  charged  with  murder  the  sheriff 

said  to  him,  "I  am  satisfied  in  my  own  mind  that  your  gun  did 
the  shooting,"  and  he  replied  "It  looks  so,  dont  it?"  An  objection 
on  the  trial  to  evidence  of  this  conversation  on  the  ground  that  its 
effect  was  to  introduce  the  opinion  of  the  sheriff  is  held  untenable, 
the  reply  being  in  the  nature  of  an  admission  and  intelligible  only 
in  connection  with  the  sheriff's  remark.  Ibid, 

7.  The  refusal  to  instruct  the  jury  in  a  criminal  case  that  "  the  law 

presumes  every  man  innocent,  and  desires  no  conviction  if  the 
jury,  or  any  one  of  them,  entertains  a  reasonable  doubt  of  his 
guilt;  for  while  the  jury,  or  any  one  of  them,  entertains  a  reason- 
able doubt  as  to  the  guilt  of  the  defendant  of  the  crime  charged, 
he  cannot,  without  a  great  violence  to  his  conscience  and  sense  of 
right,  agree  upon  a  verdict  of  conviction,"—  is  held  error,  although 
the  court  did  charge  that  the  jury  could  not  convict  unless,  from 
all  the  evidence,  there  was  left  in  their  minds  no  reasonable  doubt 
of  the  guilt  of  the  accused.    Franklin  v.  The  State,  269 

&  An  objection  to  the  sufficiency  of  an  information,  made  for  the 
first  time  after  verdict,  is  too  late  if  the  difficulty  could  have  been 
obviated  by  amendment  had  the  objection  been  made  before  the 
trial    Barnum  v.  The  State,  586 

9.  Thus,  an  information  for  criminal  libel  will  not  be  held  insufficient 
after  verdict  because  the  averment  of  publication  is  defective, 
where  the  defect  could  have  been  obviated  by  an  amendment 
punctuating  such  averment  so  as  to  make  one  clause  therein 
parenthetical.  Ibid* 

Cross-examination.    See  Physicians  and  Surgeons,  1. 

Cul  db  sac.   See  Highways,  L 


DAMAGES. 

Bee  Contracts,  5.  Eminent  Domain.  Logs  and  Timber,  8.  Munici- 
pal Corporations,  7.  Nuisances,  Sale  of  Chattels,  1,  2,  7. 
Seduction,  1. 

A  charge  to  the  effect  that  if  plaintiff's  injuries  were  permanent  he  , 
might  recover  what  it  was  reasonably  to  be  expected  he  would 
have  earned  in  the  future,  and  for  what  suffering  ne  might  endure 
in  the  future,  was  erroneous.    Groundwater  v.  Washington,       56 

Death:  Action  for.  See  Master  and  Servant,  7.  Practice,  8.  Rail- 
roads, 6-8. 

Vol.  93—44 


Digitized  by  CjOOQIC 


690  INDEX.  [9* 


DEBTOR  AND  CREDITOR 

See  Accord  and  Satisfaction.  Corporations,  8,  7-12.  Garnish- 
ment. Insurance,  28,  29-84,  Interest.  Judgment,  2-&  Juris- 
diction. Liens.  Parties,  2.  Receivers.  Replevin.  Usury. 
Voluntary  Assignment. 

1  The  question  being  whether  the  plaintiff  bank,  when  it  accepted 
fifty  per  cent,  of  its  claim  against  an  insolvent  firm  and  gave  a  re- 
lease in  full,  in  pursuance  of  a  compromise  agreement,  knew  that 
the  claim  of  another  creditor  who  was  a  party  to  said  agreement 
had  been -paid  or  secured  in  full,  a  copy  of  a  Sunday  issue  of  a 
newspaper,  giving  an  account  of  the  securing  in  full  of  such  claim,, 
was  admissible  in  evidence,  where  both  the  president  and  cashier 
of  the  plaintiff  were  accustomed  to  take  and  read  that  paper, 
although  there  was  do  evidence  tliat  either  of  them  read  or  re- 
ceived that  particular  issue.    Continental  Nat  Bank  v.  McGeocK 

28ff 

2.  Evidence  was  also  admissible  that  a  majority  of  the  plaintiff's  di- 
rectors were  members  of  the  board  of  trade  of  which  the  insolvent 
firm  was  a  member,  that  its  cashier  was  frequently  there,  and 
that  the  securing  of  such  other  creditor  in  full  became  publicly 
and  generally  known  on  said  board  of  trade  and  in  the  city.   Ibid, 

8.  The  jury  were  properly  allowed  to  take  into  consideration  the 
matters  above  mentioned,  with  other  circumstances  tending  to 
prove  knowledge  on  the  part  of  the  plaintiff,  where  they  were 
also  instructed  that  plaintiff  was  not  chargeable  with  the  knowl- 
edge of  its  directors  acting  as  individuals,  nor  with  the  knowl- 
edge of  its  officers  having  nothing  to  do  with  the  compromise. 

Ibid. 

4.  The  mere  fact  that  a  person  who  was  not  a  member  of  the  insolvent 

firm,  but  was  liable  for  ita  debt  to  the  plaintiff  bank,  on  the  day 
of  the  failure  of  the  firm  gave  collaterals  to  another  of  its  debts  for 
which  he  was  liable,  and  that  that  creditor  thereafter  voluntarily 
signed  the  compromise  agreement  and  settled  for  fifty  cents  on 
the  dollar,  is  not  a  ground  for  invalidating  the  settlement  and  dis- 
charge of  the  debt  to  plaintiff.  Ibid 

5.  A  statement  made  by  the  receiver  of  the  insolvent  firm  to  its  cred- 

itors on  the  board  of  trade,  soon  after  he  had  taken  charge  of  its 
affairs,  in  which  he  said  that  he  found  such  affairs  in  great  con- 
fusion, but  gave  his  estimate  of  assets,  liabilities,  etc.,  and  pre- 
sented and  urged  the  acceptance  of  the  proposition  for  a  settlement 
at  fifty  cents  on  the  dollar,  is  held  not  to  have  been  false  or  fraudu- 
lent so  as  to  invalidate  the  settlement  Ibid 

6.  The  receiver,  in  submitting  such  proposition  for  settlement  at  fifty 

cents  on  the  dollar,  having  stated  that  it  would  involve  the  neces- 
sity of  the  dismissal  of  all  suits,  attachments,  etc.,  the  settlement 
is  not  invalidated  by  his  payment,  in  addition  to  said  dividend,  of 
the  attorneys'  fees  incurred  by  certain  creditors  in  attachment 
suits  previously  commenced.  Ibid 

7.  The  question  being  whether  there  had  been  fraudulent  preferences 

which  should  invalidate  a  compromise  and  settlement  by  which 
creditors  of  an  insolvent  firm  had  accepted  fifty  per  cent  of  their 
claims  in  full  discharge  thereof,  and  it  having  been  found  that 
there  was  no  such  preference  in  any  of  the  specific  transactions- 
relied  upon  in  the  trial  court,  the  supreme  court  will  not  examine 
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other  transactions  shown  by  the  evidence  but  not  specifically  pre- 
sented to  or  determined  in  the  court  below.  Ibid. 

8.  A  composition  agreement  between  a  debtor  and  a  portion  of  his 

creditors  is  valid  and  binding.  Ibid, 

9.  The  fact  that  the  validity  of  claims  was  questionable — as  where 

money  was  borrowed  to  be  used  in  an  illegal  attempt  to  corner  the 
lard  market,  and  there  was  ground  for  claiming  in  good  faith  that 
the  lenders  knew  that  fact  at  the  time  (even  though  a  jury  after- 
wards found  that  they  did  not  then  know  it)  —  constituted  a  suf- 
ficient consideration  for  an  accord  and  satisfaction  or  settlement 
by  which  the  creditors  received  less  than  the  full  amount  of  such 
claims.  Ibid. 

10.  A  compromise  by  which  one  member  of  an  insolvent,  firm  and  a 

third  person  (who  were  individually  liable  fox  some  but  not  all  of 
the  claims  compromised)  each  agreed  to  contribute  immediately 
a  large  sum  of  money  to  be  used  in  settling  all  of  said  claims,  and 
the  creditors  agreed  to  accept  fifty  cents  on  the  dollar  in  full 
satisfaction  thereof,  was  based  upon  a  sufficient  consideration 
and,  when  executed,  constituted  a  binding  accord  and  satisfac- 
tion. Ibid. 

11.  The  proposition  made  by  the  insolvent  firm  in  such  case  to  pay 

fifty  cents  on  the  dollar  in  cash  as  a  "  compromise,  to  be  received 
by  each  creditor  in  full  settlement  and  liquidation  of  all  unsecured 
claims  and  the  deficiencies  upon  secured  claims,"  eta,  the  amount 
of  each  claim  to  be  settled  and  adjusted  by  the  receiver  of  the 
firm;  the  acceptance  by  the  creditors  of  the  "  above  settlement" 
"in  consideration  of  the  prompt  settlement  above  proposed,  and 
to  avoid  litigation;"  and  the  discharge  by  which  creditors  ac- 
knowledged receipt  of  the  agreed  dividend  "as  a  full  compromise 
and  adjustment  of  the  validity,  and  in  final  settlement,  satisfac- 
tion, and  discharge,  of  all  claims  and  demands  against  said  firm 
and  individuals  " —  are  held  to  show  that  the  agreement  was  not 
a  mere  composition  but  was  a  final  settlement  and  accord  and 
satisfaction.  Ibid. 

12.  A  creditor,  in  such  case,  having  disposed  of  property  held  as  col- 

lateral and  applied  the  net  proceeds  thereof  upon  his  claim,  and 
having  been  paid  by  the  receiver  of  the  firm  the  agreed  dividend 
of  the  balance  remaining  due,  the  time  and  manner  of  disposing 
of  such  collateral,  and  the  amount  realized  therefrom,  were  mat- 
ters covered  by  and  included  in  the  settlement,  so  that  the  debt- 
ors could  not  thereafter  question  the  good  faith  or  the  diligence 
of  the  creditor  in  such  disposition.  Ibid 

Deceit.    See  False  Representations. 

Declarations,  when  part  of  res  gestae.   See  Evidence,  9.  Railroads,  5. 

Dedication.    See  Highways,  1. 

DEEDS. 

See  Agency,  5.    Mortgages,  5.    Tax  Titles. 

1.  A  deed  "reserving"  from  the  premises  described  (being  a  part  of  a 
tract  owned  by  the  grantor)  a  strip  to  be  used  and  kept  open  as  an 
alley  for  all  the  owners  of  said  tract,  conveys  the  title  to  such 
strip,  subject  only  to  the  easement.    Towne  v.  Salentine,  404 
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2.  A  deed  granting  a  part  of  a  tract  of  land,  but  "  excepting  "  there- 
from a  strip  to  be  used  as  an  alley  by  all  the  owners  of  the  tract, 
conveys  an  easement  only  in  such  strip.  !  Ibid. 

"45L  A  certificate  of  a  notary  public  in  another  state  that  the  subscrib- 
ing witnesses  to  an  unacknowledged  conveyance  of  land  in  this 
state  had  stated  to  him  under  oath,  a  few  weeks  after  the  death 
of  the  grantor,  that  they  saw  her  sign,  seal,  and  execute  the  in- 
strument, is  not  such  proof  as  is  required  by  sec  2227,  R.  8.,  pro- 
viding that  "  when  any  grantor  shall  die  .  .  .  not  having  ac- 
knowledged his  conveyance,  the  due  execution  thereof  may  be 
proved  by  any  competent  subscribing  witness  thereto  before  any 
court  of  record."    Shattuck  v.  Bates,  683 

Dk  Faoto  Receiver.    See  Jurisdiction,  2. 

Default.    See  Pleading,  7. 

Definitions.    See  Words  and  Phrases. 

Degrees  of  negligence.    See  Negligence,  1.    Street  Railways,  a 

Delay.    See  Corporations,  17, 18.    Judgment,  a    Railroads,  4. 

Delegation  of  legislative  power.    See  Constitutional  Law,  L 

Demand.    See  Replevin,  3.    Sale  of  Chattels,  6. 

Demurrer.    See  Appeal,  1.    Pleading,  4 

Discovery.    See  Practice,  a 

Discretion.    See  Appeal,  a     Corporations,  la    Evidence,  1     In- 
surance, 28.    Pleading,  G.    Practice,  1. 
Dissolution.    See  Corporations,  13-18. 

Division  of  political  subdivisions.    See  Constitutional  Law,  a 
Docketing  judgment.    See  Mortgages,  4. 
Easements.    See  Deeds,  i,  2. 
Ejectment.    See  Tax  Titles,  7. 
Election  between  remedies.    See  Municipal  Corporations,  6,  ia 

ELECTION& 

See  Villages. 

Where,  in  an  action  to  determine  the  right  to  a  town  office,  it  ap- 
peared that  there  were  in  the  town  two  men  of  the  same  name, 
both  eligible  to  the  office,  one  of  whom,  commonly  known  as 
C.  EL  C.  Sr.,  was  a  candidate  therefor  and  the  other,  commonly 
known  as  C.  H.  C.  Jr.,  was  not  a  candidate,  ballots  bearing  the 
name  of  C.  H.  C.  Jr.  were  unambiguous  and  could  not  be  shown 
by  parol  evidence  to  have  been  intended  for  &  EL  CI  Sr.  State  ex 
ret  Cremer  v.  Steinborn,  605 

Electrical  Uses.    See  Street  Railways. 

Embezzlement.    See  Corporations,  7. 

EMINENT  DOMAIN. 

See  Municipal  Corporations,  7-& 

Upon  the  condemnation  of  one  of  several  contiguous  lots  belonging 
to  the  same  person  for  a  street  in  order  that  an  elevated  viaduct 
may  be  constructed  thereon,  the  owner  is  entitled  to  compensa- 
tion for  the  injury  resulting  to  the  remaining  lots  from  the  ouild- 
ing  of  the  viaduct.     Orih  v.  Milwaukee,  230 
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EQUITY. 

See  Agency,  3-6.  Cloud  on  Title.  Contracts,  8.  Costs,  9.  Es- 
tates of  Decedents,  1,  2.  Health  Officers.  Judgment,  2, 8-10. 
Jurisdiction.  Liens.  Mortgages.  Municipal  Corporations, 
11,13.  Partition.  Pleading,  4.  Res  Adjudicata.  Taxation,  7. 
Tax  Titles,  4.    Usury. 

Equity  cannot  be  successfully  invoked  merely  to  inflict  injury  or 
damage  on  the  defendant  without  securing  any  substantial  right 
or  benefit  to  the  plaintiff.    Mahler  v.  Brumder,  477 

Error,  when  liea    See  Writ  of  Error. 

ESTATES  OP  DECEDENTS. 
See  Wilia 

1.  Notwithstanding  a  waiver  of  the  objection  that  there  is  an  adequate 

remedy  at  law,  the  circuit  court  will  decline  to  take  jurisdiction 
in  matters  arising  in  the  administration  of  estates  or  decedents, 
except  where  special  circumstances  show  that  a  complete  and 
adequate  remedy  cannot  be  given  by  the  county  court  Meyer  v. 
Gfarthwaite,  571 

2.  An  administrator  de  bonis  non  may  maintain  an  equitable  action 

in  the  circuit  court  to  recover  unadministered  assets,  possession 
of  which  was  taken  and  retained  by  the  defendants  after  the 
death  of  the  executor,  where  a  discovery  is  necessary.  The  rem- 
edy in  the  county  court  by  a  proceeding  in  the  nature  of  a  dis- 
covery under  sec  3825,  R.  S.,  is  not  adequate  and  complete  in  such 
a  case,  because  after  the  property  was  discovered  it  would  be  nec- 
essary to  bring  another  action  in  a  court  of  general  jurisdiction 
for  its  recovery.  Ibid. 

3.  Personal  property  given  by  a  will  to  one  person  for  life  with  re- 

mainder to  another  who  is  also  executor  constitutes  unadminis- 
tered assets  which  pass  to  the  administrator  de  bonis  non,  where 
the  executor  died  oefore  the  life  tenant  without  administering 
the  estate  other-than  by  controlling  and  managing  the  property 
together  with  the  life  tenant,  and  did  not  give  a  bond  under  sec 
3795,  R.  S.,  such  as  would  vest  the  title  in  him  in  his  own  right 

Ibid. 

Estoppel.  See  Corporations,  10,  17,  18.  Insurance,  5,  31.  Rail- 
roads, 4. 

EVIDENCE. 

See  Agency,  1,  4.  Appeal,  2-6.  Contracts,  1,  7,  9.  Criminal  Law, 
2,  5,  6.  Debtor  and  Creditor,  1-3.  Deeds,  3.  Elections. 
False  Representations.  Highways,  5,  7.  Insurance,  10-12, 15. 
Judgment,  5.  Negotiable  Instruments,  6-9, 11, 13.  Physicians 
and  Surgeons.    Railroads,  5,  &    Seduction.    Tax  Titles,  2. 

1.  A  reasonable  limitation  of  the  number  of  witnesses  upon  a  single 
question  is  within  the  discretion  of  the  trial  court,  even  though 
such  limitation  is  not  imposed  at  the  commencement  of  the  trial. 
Larson  v.  Eau  Claire,  86 

[2.  Whether  the  record  of  a  coroner's  inquest  upon  the  body  of  a  per- 
son accidentally  killed  is  admissible  in  an  action  to  recover  dam- 
ages for  such  killing,  not  determined.]  Olwell  v.  Milwaukee  St  R 
Co.  330 
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3.  The  fact  that  a  memorandum  of  a  contract  of  sale  was  written  in 
the  vendee's  ledger  by  his  bookkeeper,  at  his  direction  and  in  the 
presence  of  both  parties,  does  not  render  it  admissible  to  prove 
the  terms  of  the  contract    Hazer  v.  Stretch,  505 

4  The  fact  that  the  vendee's  wife,  as  his  bookkeeper,  wrote  such 
memorandum  in  his  ledger  and  read  it  over  in  the  presence  of  the 
parties,  did  not  render  her  competent  to  testify  to  the  terms  of  the 
contract,  where  she  did  not,  as  her  husband's  agent,  take  any  part 
in  making  it.  Ibid. 

a  A  witness  who  had  testified  that  he  heard  a  contract  of  sale  made; 
that  the  vendee  dictated  it  to  his  wife,  and  she  wrote  it  down  in  a 
book  at  his  direction,  in  the  presence  of  both  parties,  and  then  read 
it  to  them;  and  that  he  stood  where  he  could  see  it,  though  not 
close  enough  to  read  it,— should  have  been  allowed  to  identify  the 
writing  in  the  book,  and,  if  he  could  identify  it,  might  use  it  to 
refresh  his  recollection.  Ibid. 

6.  A  memorandum  of  a  contract  so  made  and  read  over  to  the  parties 

without  dissent  is,  if  properly  identified,  substantive  evidence,  as 
an  admission  of  the  parties.  Ibid. 

7.  In  an  action  for  the  price  of  goods  sold  to  defendant  by  plaintiffs 

intestate  the  defendant  as  a  witness,  was  asked  if  he  ever  notified 
the  vendor  that  the  goods  were  not  in  accordance  with  the  con- 
tract Held,  that  an  objection  on  .the  ground  that  the  question 
called  for  a  personal  transaction  with  a  deceased  person  was 
properly  sustained*  in  the  absence  of  any  suggestion  that  the 
notification  was  by  letter.  Ibid. 

8.  In  an  action  for  personal  injuries,  a  statement  as  to  the  manner  in 

which  they  were  sustained,  which  had  been  made  by  the  plaintiff 
in  the  presence  of  witnesses,  reduced  to  writing  by  one  of  them, 
read  over  to  plaintiff,  pronounced  by  him  to  be  correct,  and  then 
subscribed  by  him  and  the  witnesses,  is,  when  properly  identified, 
competent  evidence  on  behalf  of  defendant,  as  being  in  the  nature 
of  an  admission  by  plaintiff,  and  also  to  show  that  he  had  made 
statements  conflicting  with  those  made  by  him  as  a  witness  at  the 
trial.  A  mere  possibility  that  the  writing  might  have  been  mis- 
read to  plaintiff,  or  changed  since,  should  not  exclude  it  where  no 
such  suspicion  is  fairly  suggested  by  the  paper  itself  or  by  facts  in 
evidence.    Klatt  v.  N.  C.  Foster  Lumber  Co.  622 

9.  Declarations  of  a  person  fatally  injured  as  to  how  the  accident  hap- 

pened, made  to  a  fellow-servant  a  very  few  minutes  after  it  oc- 
,  curred  and  practically  on  the  scene  thereof,  were  a  part  of  the 
'  res  gestae.    Cnristianson  v.  Pioneer  Furniture  Co.  649 

Examination. 
Of  offenders.    See  Criminal  Law,  3. 
Of  insured.    See  Insurance,  22. 
Of  adverse  party  before  trial.    See  Practice,  3. 
Exception  in  deed.    See  Deeds,  2. 

Execution  of  deed:  Proof,  after  grantor's  death.    See  Deeds,  & 
Executors  and  Administrators.  See  Estates  of  Decedents.  Wills. 
Exemption.    See  Taxation,  2-5. 
Exhibits  as  evidence.    See  Highways,  5. 
Ex  Post  Facto  Law.    See  Constitutional  Law,  2. 

Extension  of  time  for  payment    See  Negotiable  Instruments,  1,  2. 
Replevin,  4. 
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FALSE  REPRESENTATIONS. 
See  Corporations,  2. 

1.  The  question  being  whether  defendant  had  induced  plaintiff  to 
enter  into  a  logging  contract  by  false  representations  as  to  the 
quantity  of  timber  on  certain  lands,  evidence  that  defendant  had 
made  statements,  similar  to  those  alleged,  to  third  persons  be- 
fore and  after  the  making  of  the  contract,  was  inadmissible. 
Hugariir  v.  Cotter,  1 

$.  In  an  action  upon  a  note  given  in  part  payment  for  a  trade  paper, 
where  there  was  a  counterclaim  alleging  that  the  purchase  of 
the  paper  was  induced  by  false  representations  as  to  its  value, 
evidence  tending  to  prove  that  the  payee  had  admitted  that  he 
made  such  representations  to  defendant  and  thereby  induced  him 
to  make  the  purchase,  and  that  such  representations  were  false  in 
several  particulars,  was  sufficient  to  take  the  case  to  the  jury. 
Cawker  v.  Seamans,  .  328 

Tres  of  attorneys.    See  Debtor  and  Creditor,  6. 

Fences.    See  Highways,  l    Railroads,  2. 

Filing. 
Of  notice  of  lis  pendens.    See  Mortgages,  3,  6-& 
Of  bill  of  sale.    See  Replevin,  5. 
Of  claim  against  town.    See  Highways*  4 

Findings  of  fact    See  Appeal,  4. 

Fire  Insurance.    See  Insurance,  6-28. 

Fires  set  by  locomotive,    See  Pleading,  6. 

FISH  AND  FISHING. 
See  Municipal  Corporations,  1. 

1.  An  act  (ch.  221,  Laws  of  1895)  regulating  the  method  and  times  of 

catching  fish  in  the  waters  of  this  state  is  not,  in  the  absence  of 
any  constitutional  provision  against  it,  invalid  as  class  legisla- 
tion because  it  makes  different  regulations  for  different  waters, 
or  contains  certain  provisions  applying  to  certain  localities  or 
waters  only,  or  wholly  exempts  certain  waters  from  all  such  reg- 
ulations.   Bittenhaus  v.  Johnston,  588 

2.  Such  act  does  not,  merely  because  it  discriminates  between  differ- 

ent localities  and  waters  and  between  different  kinds  of  fish, 
deny  to  any  person  "  the  equal  protection  of  the  laws,"  within  the 
meaning  of  sea  1,  art  XIV,  Amendm.  Const  of  U.  S.,  nor  make 
any  distinction  between  resident  aliens  and  citizens  in  reference 
to  the  possession  or  enjoyment  of  property,  in  violation  of  sec  15, 
art  I,  Const,  of  Wis.  Ibid 

3.  Provisions  of  such  act  declaring  that  nets  in  unlawful  use  are  pub- 

lic nuisances,  making  it  the  duty  of  wardens  and  peace  officers  to 
destroy  the  same  forthwith  when  found  in  such  unlawful  use, 
and  exempting  said  officers  from  all  liability  to  the  owners  for 
such  destruction,  are  not  repugnant  to  sea  1,  tfrt  XIV,  Amendm. 
Const  of  U.  S.  (declaring  that  no  state  shall  "  deprive  any  person 
of  .  .  .  property  without  due  process  of  law  "),  nor  to  sec  9, 
art  I,  Const  of  Wis.  (declaring  that  "every  person  is  entitled  to  a 
•certain  remedy  in  the  laws  for  all  injuries"  to  his  property).  Ibid. 


Digitized  by  CjOOQIC 


«96  INDEX.  [92* 


Foreclosure.    See  Mortgages,  2-&    Usury. 

Foreign  Judgment:  Authentication.    See  Costs,  5.    Judgment,  It 

Forfeiture:  Waiver.  See  Corporations,  13-18.  Insurance,  <M>, 11, 
13, 14, 16. 

Fraud.  See  Corporations,  1,  2,  11.  Debtor  and  Creditor.  False 
Representations. 

Frauds,  Statute  of.    See  Landlord  and  Tenant. 

Fraudulent  Conveyances.  See  Judgment,  3.  Voluntary  Assign- 
ment, t 

Future  disability,  pain,  etc.    See  Damages. 

Game  Law.    See  Fish  and  Fishing. 

Garbage,  Disposal  of.    See  Municipal  Corporations,  1-8. 

GARNISHMENT. 

See  Receivers,  3. 

A  garnishee  who  sold  his  interest  in  the  property,  and  parted  with 
the  possession  and  control  of  it,  and  applied  the  proceeds  in  pay- 
ment of  the  defendant's  debt  to  him,  before  service  of  the  gar- 
nishee summons,  cannot  be  held  liable  therefor,  whether  the 
mortgage  and  bill  of  sale  of  the  property  by  the  defendant  to  him 
were  valid  or  invalid,  or  his  possession  was  lawful  or  unlawful,  as 
against  other  creditors  of  the  defendant.  Jones  v.  Kosing,  65 
Great  Lakes:  Dumping  garbage.  See  Municipal  Corporations,  1-8. 

HEALTH  OFFICER. 

The  health  officer  of  a  town  has  no  authority  under  sec.  2,  ch.  167, 
Laws  of  1883  (making  it  his  duty  to  take  such  measures  for  the 
prevention,  suppression,  and  control  of  contagious  diseases  as 
may  in  his  judgment  be  needful  and  proper),  or  otherwise,  to 
maintain  an  action  in  his  official  capacity  to  restrain  a  city  from 
maintaining  a  hospital  for  contagious  diseases  in  his  town,  on  the 
ground  that  it  is  detrimental  to  the  health  of  the  inhabitants  of 
the  town.  If  such  action  can  be  maintained  at  all,  the  town  itself 
is  the  proper  plaintiff.    Buckstaff  v.  Oshkosh,  620 

Hearsay.    See  Insurance,  1& 

HIGHWAYa 
Dedication, 

1.  The  owner  of  land  in  a  city  made  a  plat  thereof,  on  which  was  des- 
ignated a  street  named  W.  Place,  connecting  at  its  western  end  with 
a  public  street,  but  terminating  at  its  eastern  end  on  the  land  of 
such  owner  and  not  connecting  with  any  other  street  The  city 
expressly  refused  to  accept  such  plat,  but  the  owner  graded  W. 
Place  and  sold  lots  fronting  thereon.  Afterwards,  however,  he 
and  his  grantees  of  the  land  abutting  on  the  eastern  third  of  W. 
Place  treated  such  portion  as  private  property,  and  were  com- 
pelled by  the  city  to  pay  assessments  upon  it  as  such  for  the  open- 
ing and  improvement  of  another  street  Such  eastern  portion  of 
wT  Place  was  never  used  by  the  public  as  a  highway,  and  had 
been  fenced  off  from  the  western  portion  before  the  plaintiff  ac- 
quired title  (by  mesne  conveyances)  to  a  lot  fronting  on  the  latter. 
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Held,  that  such  eastern  portion  of  W.  Place  never  became  a  pub- 
lio  street,  and  that  plaintiff  had  no  right  to  remove  said  fence  or 
to  have  it  abated  as  a  nuisance.  Winslow  and  Marshall,  JJ.. 
dissent    Mahler  v.  Brumder,  477 

Condemnation  of  land:  Damages.    See  Eminent  Domain.    Municipal 

Corporations,  7,  9. 
Improvement:  Special  assessments.     See   Municipal  Corporations, 

10-18. 
Restoration  after  building  of  railicay.    See  Railroads,  8,  4 
Abandonment 

2.  A  portion  of  a  territorial  road  was  in  form,  though  without  legal 

authority,  vacated  by  the  town  board,  and  a  new  road  was  laid 
out  which  accommodated  the  travel.  Thereupon  the  owners 
fenced  up  the  vacated  portion,  and  cultivated  it  for  twenty-seven 
years,  during  which  time  no  use  was  made  or  attempted  to  be 
made  of  it,  no  claim  was  made  that  it  was  a  highway,  and.no 
money  was  expended  on  it.  Held,  an  entire  abandonment  of  that 
portion  of  the  highway  as  a  route  of  travel,  within  the  meaning 
of  sec  1394a,  S.  &  B.  Ann.  Stats.    Herrick  v.  Geneva,  114 

3.  A  country  road  more  than  half  a  mile  in  length,  connecting  two 

other  highways,  is  itself  a  "  highway,"  within  the  meaning  of  said 
sec.  1294a.  Ibid. 

Defects:  Injuries  to  travelers.    See  Street  Railways,  4. 
4  A  claim  against  a  town  for  injuries  caused  by  a  defective  highway 
may  be  filed,  under  sec.  824,  R.  S.,  before  service  of  the  notice  of 
injury,  etc.,  required  by  sea  1889.    Qroundwat er  v.  Washington,  56 

5.  The  condition  of  a  wagon  seat  at  the  time  of  an  accident  being  in 

question,  it  was  not  correct  to  charge  that  the  seat  could  not  have 
been  put  in  evidence  except  by  the  voluntary  act  of  the  plaintiff; 
that  if  it  had  been  introduced  it  would  not  itself  have  been  evi- 
dence— independent  evidence;  that  had  it  been  so  introduced  it- 
would  have  been  improper  for  the  jury  to  take  into  consideration 
the  physical  fact  as  to  the  condition  of  the  seat;  and  that  they 
were  to  try  the  case  upon  the  evidence  and  not  upon  their  obser- 
vation. Ibid. 

6.  The  question  being  whether  there  was  contributory  negligence  in 

attempting  to  drive  over  a  defective  place  in  the  highway,  it  was 
error  to  charge,  in  effect,  that  the  driver  was  at  liberty  to  mafee 
such  attempt  unless  the  defect  was  of  such  a  nature  that  it  was 
rashness  to  do  so.  Ibid. 

7.  The  admission  of  testimony  as  to  the  sisse  and  condition  of  a  rut  in 

a  highway  two  days  after  an  accident  alleged  to  have  been  caused 
thereby  and  after  ashes  which  had  been  put  into  it  after  the  acci- 
dent had  been  dug  out  again,  was  not  error,  it  appearing  that 
there  had  been  no  important  change  in  the  condition  of  the  rut. 
Larson  v.  Eau  Claire,  86 

Injuries  to  travelers  at  railway  crossings.    See  Railroads,  5-7. 
Husband  and  Wife.    See  Evidence,  4. 
Ice:  Title.    See  Waters. 

Improvements.    See  Municipal  Corporations,  10-18.    Tax  Titles,  7. 
Inconsistent  Verdict.    See  Master  and  Servant,  8. 
Indemnity  against  loss  in  trade.    See  Insurance,  29-34 
Independent  Contractor.    See  Municipal  Corporations,  1. 
Infants.    See  Master  and  Servant,  4-6. 
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Information.    See  Criminal  Law,  8, 9. 

Injunction.  See  Health  Officers.  Municipal  Corporations,  7. 
Tax  Titles,  4 

Inquest.    See  Evidence,  2. 

Insolvency.  See  Corporations.  11, 12.  Debtor  and  Creditor.  In- 
surance, 20-34.  Jurisdiction.  Receivers.  Voluntary  Assign- 
ment. 

Inspection  of  articles  by  jury.    See  Practice,  1. 

Instructions  to  Jury.  See  Appeal,  7.  Criminal  Law,  1,  7.  Dam- 
ages. Highways,  5. 6.  Master  and  Servant,  7.  Negligence,  4. 
Negotiable  Instruments,  10. 

INSURANCE. 
Accident 

1.  An  injury  intentionally  inflicted  on  the  insured  by  another  is  an 
"  accidental  injury,"  if  unintentional  on  the  part  of  the  insured. 
Button  v.  Am.  Mut.  Ace.  Asso.  83 

&  A  provision  in  an  accident  policy  that  it  shall  not  cover  "  inten- 
tional injuries,"—  those  words  being  used  in  connection  with  a 
long  list  of  injuries,  all  of  which  imported  more  or  less  of  inten- 
tion, consent,  or  participation  by  the  insured,— is  hM  not  to  in- 
clude injuries  inflicted  intentionally  by  a  third  person  but  which 
are  unintentional  on  the  part  of  the  insured.  Ibid. 

Life. 

&  Settlement  of  the  third  annual  premium  upon  a  life  insurance  policy 
by  the  giving  of  a  note  which  was  never  paid  did  not  entitle  the 
insured  to  demand  the  cash  surrender  value  of  the  policy,  where 
it  was  provided  therein  that  .the  company  would  pay  a  specified 
cash  value  after  the  expiration  of  the  third  or  any  subsequent 
year  for  which  the  premium  had  been  paid;  that  settlement  of 
any  premium  by  note  should  not  be  deemed  a  payment,  but  only 
an  extension  of  the  time  for  payment  thereof;  and  that  if  pre- 
miums were  not  paid  as  provided  therein  the  policy  should  cease 
and  determine,  excepting  only  that  after  three  or  more  annual 
premiums  had  been  paid  it  might  be  surrendered  for  its  cash  value, 
as  stipulated.     Kinne  v.  Mich.  Mut  L.  Ins.  Co.  835 

4  A  provision  against  liability  in  case  of  death  by  suicide,  contained 
in  a  certificate  of  membership  in  a  mutual  relief  association, 
though  not  authorized  by  its  by-laws,  is  a  binding  part  of  the  con- 
tract of  insurance,  if  not  in  violation  of  the  articles  of  organiza- 
tion of  the  association.     McCoy  v.  N.  W.  Mut.  Relief  Asso.       577 

&  A  contract  of  life  insurance  expressly  excluding  liability  in  case  of 
death  by  suicide  cannot  be  changed  by  the  application  of  the  doc- 
trine of  waiver  or  estoppel  so  as  to  cover  death  from  that  cause. 

Ibid. 
Fire.    See  Constitutional  Law,  1. 

&  Knowledge,  by  the  local  agent  who  issued  a  policy,  of  facts  which 
show  that  a  condition  thereof  has  been  broken  is  imputed  to  the 
company,  so  that  its  subsequent  conduct  assuming  the  policy  to 
be  still  valid  and  in  force  will  constitute  a  waiver  of  the  forfeiture, 
especially  where  the  insured  is  subjected  thereby  to  delay  or  ex- 
pense.   Dick  v.  Equitable  F.  <fc  M.  Ins.  Co.  "  46 

7.  Where  the  adjuster  sent  by  a  company  to  investigate  the  circum- 
stances and  ascertain  the  amount  of  a  loss  has  been  indued  with 
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apparent  authority  to  require  the  insured  to  furnish  a  carpenter's 
estimate  of  the  loss  and  damage,  such  a  requirement  by  him,  after 
the  company  has  knowledge  of  facts  showing  the  breach  of  a  con- 
dition of  the  policy,  constitutes  a  waiver  of  the  forfeiture.     Ibid. 

8.  Such  a  waiver  is  nobprevented  bv  a  provision  of  the  policy  that  the 

company  "shall  not  be  held  to  have  waived  any  provision  or  con- 
dition of  this  policy,  or  any  forfeiture  thereof,  by  any  requirement, 
act,  or  proceeding  on  its 'part  relating  to  the  appraisal  or  to  any 
examination  therein  provided  for."  Ibid. 

9.  Nor  is  such  a  waiver  prevented  by  a  provision  that  no  officer,  agent. 

or  other  representative  of  the  company  shall  have  power  to  waive 
any  provision  or  condition  of  the  policy  except  such  as  by  the 
terms  of  the  policy  may  be  the  subject  of  agreement  indorsed 
thereon  or  added  thereto,  and  that  as  to  such  provisions  and  con- 
ditions there  shall  be  no  waiver  unless  it  shall  be  written  upon  or 
attached  to  the  policy,  and  that  no  privilege  or  permission  affect- 
ing the  insurance  shall  exist  or  \>e  claimed  by  the  insured  unless 
so  written  or  attached.  Ibid. 

10.  In  an  action  upon  a  policy  which  the  company  claimed  had  been 

invalidated  by  foreclosure  proceedings,  the  insured  was  asked,  on 
cross-examination,  "  Didn't  you  think  at  the  time  that  the  com- 
pany ought  to  be  informed  of  the  fact  that  there  was  a  judgment 
of  foreclosure  there?  "  He  answered. "  I  didn't  see  any  need  of  it, 
for  I  knew  that  Jackson  [the  local  agent  J  knew  it"  Held,  that  it 
was  not  error  to  refuse  to  strike  out  such  answer  as  not  respon- 
sive, ibid. 

11.  The  adjuster,  after  having  required  the  insured  to  furnish  a  carpen- 

ter's estimate,  voluntarily  paid  for  it  himself.  The  insured  claimed 
that  this  was  done  from  afterthought,  to  avoid  the  effect  of  the  re- 
quirement as  a  waiver;  and  on  his  cross-examination  the  adjuster 
was  asked,  against  objection,  if  he  diet  not  "know  at  the  time  that, 
in  case  he  had  put  the  insured  to  trouble  and  expense  in  getting 
the  estimate,  while  he  had  knowledge  of  the  foreclosure,  that 
would  make  the  policy  good.  He  answered  that  he  did  know  that 
such  was  the  law,  but  that  he  had  no  knowledge  of  the  foreclos- 
ure. Held,  that  as  the  testimony  was  not  prejudicial  to  the  com- 
pany the  error,  if  any,  in  its  admission  was  not  material.        Ibid. 

12.  Evidence  that  a  witness  had  heard  plaintiff's  attorney  say  to  an- 

other person  that  he  had  advised  the  insured,  if  the  company 
wanted  an  estimate.  "  not  to  let  the  grass  grow  under  his  feet 
until  he  got  it,"  was  mere  hearsay  and  was  not  admissible  as 
tending  to  show  that  the  insured  and  his  attorney  were  "  working 
for  a  waiver."  Ibid. 

13.  Under  ch.  235,  Laws  of  1893,  a  separate  judgment  was  properly  en- 

tered against  each  of  two  insurance  companies  who  had  been 
joined  as  defendants,  for  the  sum  for  which  it  was  liable,  with  its 
proportionate  share  of  the  costs.  Ibid. 

14.  Issuance  of  a  policy  after  the  insured  had  fully  informed  the  agent 

as  to  existing  incumbrances  on  the  property  was  a  waiver  of  a 
condition  in  the  policy  that  it  should  be  void  if  the  property  was 
incumbered,  notwithstanding  a  provision  that  there  should  be  no 
waiver  of  any  of  the  conditions  of  the  policy  unless  such  waiver 
was  written  upon  or  attached  thereto.  Dowling  v.  Lancashire 
Ins.  Co.  63 

15.  Notice  having  been  given  to  produce  the  original  proofs  of  loss 

which  had  been  mailed  to  the  principal  office  of  the  insurance 
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company,  a  postal  card  from  the  company  acknowledging  receipt 
of  the  proofs,  and  a  copy  of  such  proofs  which  had  been  retained 
by  the  insured,  were  admissible  to  show  that  the  proofs  had  been 
seasonably  furnished.  Ibid. 

16u  A  provision  in  a  policy  that  it  shall  be  void  "if  the  subject  of  the 
insurance  be  a  building  on  ground  not  owned  by  the  insured  in 
fee  simple  "  will  be  held  to  have  been  waived  if,  at  the  time  the 
policy  was  issued,  the  agent  of  the  insurer  knew  that  the  insured 
had  only  an  estate  for  years  in  the  land,  although  the  policy  fur- 
ther  provides  that  no  officer  or  agent  shall  have  power  to  waive 
any  provision  or  condition  thereof  unless  such  waiver  shall  be 
written  thereon  or  attached  thereto.    Ooss  v.  Agricultural  Ins.  Co. 

233 

17.  Ch.  195,  Laws  of  1891  (authorizing  the  insurance  commissioner  to 

prepare  and  adopt  a  standard  policy  of  fire  insurance),  being  void. 
the  rule  as  to  the  waiver  of  conditions  remained  as  before  that 
act,  and  was  applicable  to  policies  in  the  form  so  adopted.      Ibid. 

18.  Where  the  complaint  in  an  action  on  an  insurance  policy  sufficiently 

showed  a  waiver  of  conditions  therein,  it  was  not  error  to  strike 
out  other  allegations  to  the  effect  that  it  was  by  a  mutual  mis- 
take that  such  conditions  were  left  in  the  policy.  Ibid. 

19.  A  condition  in  a  policy  that  in  case  of  a  fire  the  insured  should 

forthwith  separate  the  damaged  and  undamaged  property,  make 
a  complete  inventory  of  the  same,  and  as  often  as  required  ex- 
hibit to  any  person  designated  by  the  company  all  that  remained 
of  the  property  insured,  is  held  to  have  been  broken,  so  that  there 
could  be  no  recovery  on  the  policy,  where  the  insured,  after  a  fire, 
at  once  sorted  out  the  undamaged  property,  and  sold  it  and  shipped 
it  away  before  the  arrival  of  the  company's  adjuster.  Oshkosh 
Match' Works  v.  Manchester  Fire  Ass.  Co.  510 

20.  A  local  agent  of  an  insurance  company  has  no  power,  after  his  con- 

nection with  the  writing  of  a  policy  has  ceased,  to  waive  condi- 
tions therein.  Ibid. 

21.  An  oral  waiver  of  conditions  in  a  policy,  by  a  local  agent,  after  a 

loss,  is  ineffectual,  where  the  policy  provides  that  there  shall  be  no 
waiver  of  any  of  its  provisions  unless  it  be  written  thereon  or  at- 
tached thereto.  ^  Ibid. 

22.  An  insurance  company  does  not  waive  conditions  in  its  policy  by 

requiring  an  examination  of  the  insured  after  it  has  received  proofs 
of  loss,  where  the  policy  expressly  provides  that  no  waiver  shall 
arise  in  consequence  of  any  requirement,  act,  or  proceeding  on  its 
part  relating  to  such  an  examination.  Ibid. 

23.  The  vendee  in  a  bill  of  sale  absolute  on  its  face  but  given  as  security 

for  a  debt,  if  in  possession  of  the  property  after  the  debt  has  be- 
come due,  is  the  sole  and  unconditional  owner  thereof  within  the 
meaning  of  a  provision  in  an  insurance  policy  rendering  it  void 
"  if  the  interest  of  the  assured  be  other  than  unconditional  and 
sole  ownership."    Carey  r.  Liverpool  <&  L.  <&  O.  Ins.  Co.  538 

24.  Separate  actions  on  policies  of  insurance*  against  insurance  com- 

panies who  might,  under  ch.  235,  Laws  of  1893,  have  been  joined 
as  defendants  in  one  action,  may  be  consolidated  by  the  court,  under 
sec.  2972,  R.  S.    Gross  v.  Milwaukee  Mechanics*  Ins.  Co.  656 

25.  A  denial  by  an  insurance  company  of  liability  on  a  policy,  made 

during  the  time  within  which  proofs  of  loss  might  oe  filed,  con- 
stituted a  waiver  of  such  proofs.  Ibid. 
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$&  At  the  time  of  the  issuance  of  policies  insuring  goods  M  while  con- 
tained in  "  a  certain  ••  one-story  frame  store  building,"  such  build- 
ing consisted  of  a  main  building  and  a  "lean-to"  or  shed  in  the 
rear,  with  a  door  between  them.  Afterwards  the  shed  was  moved 
back  about  twenty  feet  and  an  addition  to  the  main  building  was 
built,  extending  back  to  within  three  feet  of  the  shed,  to  which  it 
was  connected  Dy  a  platform  nailed  to  both  structures,  and  there 
were  doors  in  each  for  convenient  passage.  Thereafter  until  the 
fire  the  shed  was  used  and  goods  were  kept  therein  in  all  respects 
the  same  as  at  the  time  the  policies  were  issued.  Held,  that  the 
shed  continued  to  be  a  part  of  the  store  building,  within  the  mean- 
ing of  the  policies.  Ibid. 

27.  In  an  action  upon  a  policy  containing  a  provision  that  the  company 
will  not  "  pay  any  loss  on  a  dwelling  which  at  the  time  of  the  loss 
or  damage  has  remained  unoccupied  seven  days,"  where  it  appeared 
without  dispute  that  the  house  was  unoccupied  at  the  time  of  the 
fire,  and  haa  been  so  unoccupied  for  more  than  seven  days  con- 
tinuously, a  verdict  was  properly  directed  for  the  defendant. 
Thompson  v.  Caledonia  Fire  Ins.  Co.  664 

$&  Where  the  original  answer  in  such  case  did  not  contain  an  allega- 
tion of  nonoccupancy,  the  allowance,  at  the  trial,  of  an  amendment 
setting  up  that  fact  was  not  an  abuse  of  discretion,  where,  as  a 
condition  of  the  amendment,  plaintiff  was  offered  a  continuance 
at  defendant's  expense  in  case  she  found  she  could  not  proceed. 

Ibid. 

Against  loss  in  trade. 

29.  A  contract  to  indemnify  a  merchant  or  manufacturer,  either  wholly 
or  partially,  for  loss  by  the  insolvency  of  customers,  is  a  contract 
of  insurance;  and  a  corporation  whose  business  is  the  making  of 
such  contracts  is  an  insurance  corporation,  within  the  meaning 
of  sees.  1977,  1978,  R.  S.    Shakman  v.  U.  S.  Credit  System  Co.    866 

80.  One  who  was  an  agent  of  such  company  for  the  purpose  of  solicit- 
ing insurance,  transmitting  applications,  and  collecting  premiums, 
and  who  received  pay  therefor,  was  its  agent  for  all  intents  and 
purposes,  and  had  power  to  make  an  additional  agreement  that 
where  customers  were  not  rated  by  Dun's  Mercantile  Agency,  as 
required  in  the  original  contract,  the  insured  might  use  the  rat- 
ings of  Bradstreet's  agency.  Ibid 

9i.  After  such  additional  agreement  had  been  made  and  indorsed  upon 
the  insurance  contract,  a  memorandum  different  in  terms  was 
sent  to  the  insured,  with  a  request  that  he  attach  it  to  the  con- 
tract to  take  the  place  of  said  indorsed  agreement.  The  insured 
read  the  letter,  but  not  the  memorandum,  and  paid  no  attention 
to  it  and  did  not  return  it  Held,  that  his  silence  was  not  equiva- 
lent to  consent  to  the  change,  and,  the  conduct  of  the  company 
not  having  been  in  any  way  influenced  thereby,  he  was  not  es- 
topped to  claim  that  the  agreement  as  indorsed  continued  in  force. 

Ibid 

32.  The  insurance  contract  though  dated  October  28,  1889,  covered 
losses  on  goods  sold  (luring  the  year  commencing  July  1, 1889. 
The  additional  agreement,  indorsed  thereon  November  8, 1889,  and 
providing  that  "should  any  party  to  whom  [the  insured]  may  sell 
goods  not  be  rated,  within  the  system  of  this  company, '  by  Dun 
and  be  so  rated  by  Bradstreet,  the  rating  of  the  latter  shall  be 
binding,  is  construed  as  if  incorporated  in  the  contract  at  the 
proper  place,  and  as  covering  all  sales  made  between  July  1,  1889, 
and  July  1, 189a  Ibid. 
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83.  It  appearing  that  the  system  of  the  insurance  company  required 

both  a  capital  and  a  credit  rating,  where  a  customer  had  a  credit 
but  no  capital  rating  in  Dun's  reports,  and  in  Bradstreet's  had 
both,  the  insured  was  entitled  to  use  the  latter.  Ibid, 

84.  The  contract  provided  that,  in  calculating  "  losses,  no  credit  that 

may  have  been  given  shall  be  included  therein  exceeding  a  credit 
of  thirty  per  cent  on  the  lowest  capital  rating  "  of  the  debtor  in 
the  mercantile  agency's  books  or  reports.  Held,  that  where  the 
insured  had  given  a  larger  credit  than  such  thirty  per  cent  the 
excess  only,  and  not  the  entire  credit,  should  be  excluded.      Ibid. 

Against  embezzlement  by  treasurer  of  corporation.  See  Corpora- 
tions, 7. 

Insurance  Commissioner.  See  Constitutional  Law,  1.  Insur- 
ance, 17. 

INTEREST. 

See  Appeal,  8,  9.    Corporations,  7.    Loos  and  Timber,  8.    Usury. 

Goods  were  sold  on  open  account,  and  statements  were  sent  from 
time  to  time,  in  which  no  interest  was  ever  included.  These  state- 
ments were  kept  by  the  vendee  without  objection,  and  drafts  were 
drawn  upon  him  at  intervals  and  paid.  No  other  demand  of  pay- 
ment was  ever  made.  Held,  that  the  statements  constituted  ac- 
counts stated,  binding  on  both  parties,  and  that  in  an  action  for  a 
balance  due  no  interest  should  be  allowed  except  from  the  com- 
mencement of  the  action.   Ryan  Drug  Co.  v.  Hvambsahl,  63 

Intervention.    See  Receivers,  1. 
Joinder. 

Of  causes  of  action.    See  Partition.    Pleading,  6. 

Of  parties.  See  Certiorari.  Corporations.  16.  Insurance,  13, 24 
judgment,  3-&    Libel  and  Slander,  2.    Partition. 

Joint  Debtors.    See  Contracts,  12.    Judgment,  3-& 

JUDGMENT. 

Conditions  precedent  See  Mortgages,  5.  Municipal  Corporations, 
11.    Replevin,  1,  2.    Taxation,  7.    Tax  Titles,  4, 7.    Usury,  8,4. 

By  confession,  on  warrant  of  attorney.    See  Corporations,  8.  8. 

Premature  entry:  Notice  of  lis  pendens.    See  Mortgages.  6-8. 

Irregularity  in  entry:  Collateral  attack.    See  Mortgages,  & 

Entry  nunc  pro  tunc  against  defunct  corporation. 

1.  Where  an  action  on  contract  against  a  corporation  had  been  fully 

tried  and  submitted,  and,  pending  the  decision,  the  defendant  for- 
feited its  franchises  and  ceased  to  be  a  corporation,  the  judgment 
against  it  was  properl y  entered  nunc  pro  tunc  as  of  the  time  when 
the  action  was  submitted.   Shakman  v.  U.  S.  Credit  System  Co.  866 

Measure  of  relief  when  answer  witlidrawn.    See  Pleading,  7. 

When  governed  by  laws  of  another  state.    See  Usury,  1. 

Personal  judgment,  when  erroneous. 

2.  In  an  action  by  a  receiver  appointed  in  supplementary  proceedings 

to  set  aside  a  conveyance  of  land  by  the  judgment  deDtor  on  the 
ground  that  it  was  made  to  defraud  creditors,  it  was  error  to  ren- 
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der  a  personal  judgment  against  the  debtor  and  his  fraudulent 
grantee  for  the  amount  of  the  original  judgment  Van  Blarcom 
v.  Isaac,  541 

Separate  judgments  in  action  against  insurance  companies.    See  Insur- 
ance, 18. 
Against  joint  debtors  not  served.    See  Justices'  Courts,  2. 

3.  Sec.  2884,  R.  S.  (providing  that  when  the  action  is  against  persona 

jointly  liable  on  a  contract,  and  the  summons  is  served  on  one  or 
more  of  them,  but  not  on  all,  the  judgment  "  may  be  entered  in 
form  against  all  the  defendants  thus  jointly  indebted,  so  far  only 
as  that  it  may  be  enforced  against  the  joint  property  of  all  and  the 
separate  property  of  the  defendant  served''),  though  permissive 
in  form,  is  mandatory  when,  as  in  the  case  of  partners,  the  indi- 
vidual right  of  the  defendant  served  requires  it;  and  the  entry  of 
judgment  in  such  a  case  against  the  defendant  served  only  is  a 
material  error.    Brawley  v,  mitcltell,  671 

Against  one  partner,  when  releases  others:  Nonresidency:  Misnomer. 

4.  A  judgment  against  one  partner  for  a  firm  debt  releases  the  other 

partners  so  that  no  new  action  can  be  maintained  upon  it  against 
them,  unless  they  were  nonresidents  and  so  situated  that  service- 
could  not  be  had  upon  them  in  the  state  in  which  such  judgment 
was  recovered.    Keith  Brothers  db  Co.  v.  Stiles,  15 

5.  The  burden  of  proving  nonresidency  in  such  a  case  is  upon  the 

party  asserting  it;  and  it  is  not  shown  by  the  return  of  the  sheriff 
of  the  county  in  which  the  original  action  was  brought  that  a 
defendant  was  "  not  found  "  in  said  county.  I  bid. 

6.  A  mistake,  in  the  original  action,  in  the  Christian  name  of  one  of 

the  partners  upon  whom  the  summons  was  not  served  does  not  in 
any  way  alter  the  effect  of  the  judgment  as  a  release  of  another 
partner  upon  whom  there  was  no  service.  Ibid. 

On  one  of  several  counterclaims:  Bar. 

7.  A  judgment  in  favor  of  the  defendant  upon  one  of  three  counter- 

claims, but  not  specifically  disposing  of  the  others,  is  held  a  bar 
to  any  future  recovery  uj  o  i  such  others,  where  it  recites  the  ver- 
dict upon  them  in  favor  ot  the  plaintiff.    Murphey  v.  Weil,       467 

Void  judgment,  when  validated  by  appearance.    See  Certiorari,  4 

Res  adjudicate:  Reason  for  judgment.    See  Res  Adjudicata. 

Lien  of  judgment:  Docketing.    See  Mortgages,  4. 

Relief  against  judgment:  Equity. 

8.  The  fact  that  defendants  who  had  a  good  defense  to  an  action  at 

law  in  justice's  court,  after  one  of  them,  who  had  the  matter  in 
charge,  had  missed  the  train  so  that  he  could  not  be  present  at  the 
trial,  forgot  all  about  the  action  and  the  necessity  of  taking  an 
appeal  until  after  the  time  for  appealing  had  expired,  furnishes  no 
ground  for  equitable  relief  against  the  judgment  therein,  although 
such  forgetfulness  was  caused  by  extensive  and  dangerous  forest 
fires  and  the  constant  and  unusual  exertions  required  of  defendants 
in  fighting  such  fires  and  protecting  their  property.  Nye  v.  Sochor, 

40 

9.  In  an  action  for  conversion  of  personalty,  where  defendants  did  not 

appear  at  the  trial,  the  fact  that  plaintiff,  while  testifying  to  their 
taking  of  the  property,  made  no  mention  of  a  chattel  mortgage 
under  whieh  they  rightfully  took  it,  does  not  warrant  equitable 
relief  against  the  judgment  on  the  ground  of  fraud.  IbicL 
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10.  A  court  of  equity  will  not  interfere  to  set  aside  a  judgment  at  law 

which,  although  the  judgment  creditor  had  no  legal  right  to  take 
it»  is  not  inequitable.    Ford  v.  Hill,  188 

Reversal  on  appeal  See  Appeal,  3-8.  Costs,  7.  Insurance,  11.  Judg- 
ment, 8.    Master  and  Servant,  3,  7.    Sale  of  Chattels,  7. 

Writ  of  error:  What  is  a  final  jtidgment.    See  Writ  of  Error. 

Judgment  in  appellate  court:  Mistake:  Mandate  construed.  See  Ap- 
peal, 8,  9. 

Foreign  judgment:  Authentication.   See  Costs. 

11.  Where  the  judge  of  a  court  of  record  in  another  state  is  also  ex 

officio  clerk  thereof,  its  judgment  may  be  authenticated,  under 
sec  905,  R.  S.  of  U.  S.,  by  a  single  certificate  in  proper  form  signed 
by  him  in  each  capacity.    Keith  Brothers  <fc  Co.  v.  Stiles,  16 

JURISDICTION. 

See  Certiorari    Estates  of  Decedents,  1,  2.    Justices'  Courts,  4. 
Pleading,  4.    Practice,  2.    Reference,  3. 

1.  In  an  action  for  sequestration  of  the  property  of  an  insolvent  cor- 

poration and  the  appointment  of  a  receiver,  a  sufficient  complaint 
was  filed  and  served,  and  an  order  was  made  by  the  court  and 
served  on  defendants,  requiring  them  to  show  cause  why  a  re- 
ceiver should  not  be  appointed,  and  forbidding  interference  with 
the  property  of  the  corporation  pending  the  motion.  Held,  that 
this  was  an  equitable  levy,  which  subjected  the  property  com- 
pletely and  exclusively  to  the  jurisdiction  and  control  of  that 
court,  although  there  was  no  manual  seizure  by  its  officers;  and 
the  subsequent  appointment  of  a  receiver  of  the  property  by  an- 
other court  of  co-ordinate  jurisdiction  was  unauthorized  and  irregu- 
lar  and  should  have  been  vacated  by  it  upon  a  proper  showing. 
Northwestern  Iron  Co.  v.  Land  6b  River  Imp  Co.  487 

2.  Such  appointment  by  the  second  court  was  not,  however,  void;  and 

the  receiver  so  appointed,  having  taken  possession  of  the  prop- 
erty, should  be  deemed  a  receiver  de  facto,  and  his  lawful  acts 
and  contracts  in  respect  thereto  should  be  recognized  as  binding 
in  the  further  administration  of  the  assets,  and  he  should  receive 
just  compensation  for  his  services.  Ibid. 

Jurors.    See  Criminal  Law,  1.    Highways,  5.    Verdict,  1* 

JUSTICES*  COURTS. 
See  Judgment,  a 

1.  A  constable's  return  on  a  summons  issued  by  a  justice  of  the  peace, 

certifying  that  at  a  specified  time  and  place  he  "  served  the  within 
summons  on  the  defendants  J.  K  and  H.  K.,  by  reading  the  same 
to  J.  K.  and  delivering  to  and  leaving  with  him  a  true  copy  thereof 
for  each  of  them,  at  their  usual  place  of  abode,"  and  that  he  could 
not  find  the  defendant  H.  EL,  shows  a  good  service,  at  least  upon 
the  defendant  J.  K.     Young  v.  Kruegert  361 

2.  Under  sec.  3063,  R.  S.,  in  an  action  in  justice's  court  against  copart- 

ners upon  a  firm  debt,  judgment  may  be  rendered  against  all, 
though  the  summons  was  served  upon  one  only.  Ibid. 

3.  A  summons  served  August  11th,  returnable  August  17th,  was  served 

six  days  before  the  return  day.  Ibid. 
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4.  The  allowance  of  a  second  adjournment  before  a  justice  of  the  peace 
in  the  absence  and  without  the  consent  of  the  defendant,  and  with- 
out the  oath  or  affidavit  required  by  sec.  8631,  R.  S.,  deprives  the 
justice  of  jurisdiction,  even  though  such  adjournment  was  "  by 
consent  of  the  plaintiff,  and  in  consequence  of  sickness  of  the 
court"  The  course  to  be  pursued  in  case  of  the  sickness  of  the 
justice  is  that  prescribed  by  sec.  3586. .  Oallager  v.  Serfling,       644 

Laches.    See  Corporations,  17, 18.    Judgment,  8.    Railroads,  4 
Lake  Michigan:  Garbage.    See  Municipal  Corporations,  1-3. 
Land  Contract.   See  Cloud  on  Title,  a   Contracts,  6, 7.   Taxation,! 

LANDLORD  AND  TENANT. 

See  Contracts,  6, 7.    Liens,  2,  8.    Waters,  1 

A  written  lease  cannot  be  canceled  by  a  parol  agreement  alone,  but 
an  executed  parol  agreement  to  surrender  will  effect  such  cancel- 
lation.   Goldsmith  v.  Darling,  868 

Lands  Sold  for  Taxes.    See  Tax  Titles. 

Lease.     See   Contracts,  6,  7.    Landlord  and  Tenant.    Liens,  8. 
Waters,  1. 

LIBEL  AND  SLANDER 

1.  A  newspaper  article  calling  policemen  "hojgs"  and  "blood  sucking 

police  officers  who  insist  on  sitting  on  iuries,"  declaring  that  they 
neglect  their  duties  as  policemen  and  cheat  honorable  citizens 
out  of  jury  fees,  and  adding  that  this  has  no  reference  to  the  chief 
of  police  because  he  is  beneath  notice,  is  held  an  actionable  libel 
upon  said  chief  of  police.    Smith  v.  Utley,  138 

2.  The  managing  editor  of  a  newspaper  is  equally  liable  with  the  pro- 

prietor and  publisher  for  the  publication  of  a  libelous  article, 
whether  he  knew  of  the  publication  or  not  Ibid 

&  In  an  action  for  slander  the  complaint  must  state  the  particular  de- 
famatory words  spoken.    Schubert  v.  Richter,  199 

LIENS. 
For  labor,  materials,  etc 

1.  Where  architects  are  employed  to  supervise  the  construction  of  a 

building  for  a  certain  percentage  of  its  cost,  and  the  building  con- 
tract provides  that  final  settlement  with  the  contractor  shall  be 
made  upon  their  certificate  showing  completion  of  the  building 
according  to  the  plans  and  specifications,  the  time  limited  for  the 
filing  of  a  claim  for  a  lien  for  their  services  does  not  begin  to  run 
until  their  work  is  completed  by  the  giving  of  such  final  certificate. 
Bentley  v.  Adams,  886 

2.  Ch.  349,  Laws  of  1885,  amended  sec.  8314,  R.  a,  by  adding  a  provis- 

ion that  the  lien  for  labor  or  materials  given  by  that  section 
should  attach  to  the  real  property  of  any  person  upon  whose  prem- 
ises the  improvements  were  made,  if  such  owner  had  knowledge 
thereof  ana  consented  thereto.  Ch.  466,  Laws  of  1887,  provided 
that  said  ch.  349  should  not  be  construed  as  giving  a  lien  where 
the  relation  of  landlord  and  tenant  exists.  Held,  that  said  ch.  466 
was  an  independent  act,  and  did  not  become  a  part  of  sec.  8314  so 
as  to  be  repealed  by  the  omission  of  its  provisions  from  subsequent 
Vol.  92—45 
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revisions  of  that  section,  where  the  only  purpose  of  such  revisions 
was  to  extend  the  privileges  of  the  lien  law  to  other  specified  per- 
sons  and  to  make  it  cover  other  specified  improvements.  lout 

&  Where  a  lease  provides  that  the  lessee  shall  erect  a  building  upon 
the  premises  which  shall  be  the  property  of  the  lessor,  the  relation 
between  the  parties  is  not  merely  that  of  landlord  and  tenants 
within  the  meaning  of  cb.  466,  Laws  of  1887  (providing  that  a 
certain  part  of  the  hen  law  shall  not  be  construed  as  giving  a  lien 
where  the  relation  of  landlord  and  tenant  exists),  but  the  case  is 
within  the  provision  that  the  lien  "  shall  attach  to  .  .  .  the 
real  property  of  any  person  on  whose  premises  such  improve- 
ments are  made,  such  owner  having  knowledge  thereof  and  con- 
senting thereto."  Ibid. 

Of  agent,  on  papers,  etc    See  Agency,  6. 

Of  judgments:  Docketing.    See  Mortgages,  4. 

Of  mortgage.    See  Mortgages,  5. 

Life  Insurance.    See  Insurance,  8-5. 

Limitation  op  Actions.    See  Municipal  Corporations,  12.    Plead- 
ing, 6.    Tax  Titles,  1. 
Liquidated  Damages.    See  Contracts,  5. 
Lis  Pendens.    See  Mortgages,  3,  6-8. 

f  LOGS  AND  TIMBER. 
See  Replevin,  1-4. 

1.  In  an  action  upon  a  contract  for  the  sale  of  logs  which  were  to  be 
paid  for  according  to  the  scale  made  by  one  M.  unless  a  rescale 
was  made  as  therein  provided,  the  evidence  (stated  in  the  opinion) 
is  held  to  sustain  a  finding  that  M.'s  scale  was  fair  and  honest  and 
made  in  the  usual  and  customary  manner.   Melntyre  v.  Badgers,  5 

%  The  contract  provided  that  the  logs  might  be  rescaled  by  a  compe- 
tent scaler  acceptable  to  both  parties  and  appointed  by  the  district 
scaler.  Upon  tne  evidence — showing,  among  other  things,  that 
the  vendor  was  never  informed  of  any  desire  or  intention  to  have 
a  rescale  made,  nor  consulted  in  any  way  as  to  the  selection  or 
employment  of  the  scaler;  that  he  did  not  know  that  a  rescale 
was  being  made  until  about  a  third  of  the  logs  had  been  sawed; 
that  he  then  saw  that  one  S.,  an  employee  of  the  corporation  of 
which  the  vendee  was  president,  was  scaling  the  logs  m  question, 
with  others,  as  they  came  to  the  mill,  in  the  usual  way,  but  did 
not  know  that  this  was  claimed  to  be  a  rescale  under  the  contract 
or  that  S.  had  been  recommended  for  that  purpose  to  the  vendee 
by  the  district  scaler;  that  he  afterwards  sent  a  man  to  the  mill 
to  see  how  the  logs  were  running,  but  the  latter  made  no  report 
as  to  how  his  scale  agreed  with  that  made  by  S. —  it  is  held  that 
there  was  no  rescale  according  to  the  contract,  and  no  waiver  by 
the  vendor  of  the  stipulations  in  respect  thereto.  IbicL 

3.  Where,  in  an  action  for  the  wrongful  cutting  of  timber,  the  plaint- 
iff recovers,  under  sec  4269,  S.  &  B.  Ann.  Stats.,  the  highest  market 
value  of  the  manufactured  product  thereof,  interest  on  such  value 
should  not  be  allowed.  Smith  v.  Morgan,  73  Wis.  375,  followed. 
It  was  not  intended  to  change  this  rule  upon  the  former  appeal  in 
this  case  (89  Wis.  421),  but  the  words  "  with  interest "  were  inserted 
in  the  opinion  inadvertently.    Everett  v.  Qores,  52T 
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Malpractice.    See  Physicians  and  Surgeons,  & 
Mandamus.    See  Municipal  Corporations,  & 
Mandatory  Law.    See  Judgment,  8. 

MASTER  AND  SERVANT. 

See  Negligence.    Railroads,  8. 

t.  In  an  action  for  injuries  sustained  by  an  employee  in  a  malting 
house  by  falling  against  the  machinery  while  overcome  by  fumes 
of  sulphur  which  had  escaped  from  the  kiln  room  below,  the  spe- 
cial verdict,  which  in  respect  to  the  defendant's  negligence  relates 
exclusively  to  its  knowledge  or  obligation  to  know  of  the  plaint- 
iff's actual  situation  and  danger  at  the  precise  time  and  place  of 
the  accident,  and  which  fails  to  determine  the  questions  whether 
the  sulphur  in  the  manner  in  which  it  was  used  in  the  business 
was  dangerous  to  defendant's  employees,  whether  it  knew  or  ought 
to  have  known  of  that  danger,  and  whether  it  used  proper  care  to 
prevent  accidents  by  warning  its  employees  or  otherwise,  is  held 
insufficient    Deisenrieter  v.  Kraus-Merkel  Malting  Co.  164 

2.  Questions,  the  submission  of  which  was  requested  by  plaintiff,  as  to 

whether  the  defendant  was  negligent  in  permitting  sulphur  fumes 
to  come  into  that  part  of  the  room  where  plaintiff  was  at  work, 
and  as  to  what  was  the  proximate  cause  of  plaintiff's  injury,  should, 
in  some  form,  have  been  embraced  in  the  special  verdict.        Ibid. 

3.  An  inconsistency  in  the  findings  of  the  special  verdict  in  relation  to 

plaintiff's  contributory  negligence  is  immaterial  upon  his  appeal, 
where,  even  if  all  such  findings  were  in  his  favor,  the  remainder 
of  the  verdict  would  not  sustain  a  judgment  for  him.  Ibid. 

4.  The  risk  of  injury  by  falling  while  passing  over  steam  pipes  laid  on 

a  kitchen  floor  and  covered  with  boards  in  the  form  of  an  inverted 
V  two  inches  high  and  thirteen  inches  wide  is  held,  as  matter  of 
law,  to  have  been  assumed  by  a  girl  sixteen  years  old,  nearly  full 

frown,  and  of  reasonable  intelligence,  who  had  worked  in  such 
itchen  for  five  or  six  months  and,  though  the  condition  of  the 
floor  was  obvious,  had  never  made  any  complaint  in  respect 
thereto.    Herold  v.  Pftster,  417 

5.  In  an  action  by  a  minor  for  personal  injuries,  where  the  evidence 

on  the  question  of  contributory.negligence  or  assumption  of  risk 
is  undisputed  and  the  inferences  from  it  are  plain  and  certain, 
that  question  need  not  be  submitted  to  the  jury.  Casey  v.  C,  St. 
P.,  M.&O.R.  Co.  90  Wis.  118,  followed;  Lttebke  v.  Berlin  Machine 
Works,  88  Wis.  442,  distinguished.  Ibid. 

6.  The  true  test  as  to  a  minor  servant's  assumption  of  the  ordinary 

risks  of  the  employment,  and  his  contributory  negligence,  is  not 
whether  he  knew  and  comprehended  the  danger,  but  whether  he 
ought  to  have  known  and  comprehended  it  Klatt  v.  N.  C  Foster 
Lumber  Co.  622 

7.  In  an  action  for  the  death  of  a  person,  alleged  to  have  been  caused 

by  defects  in  the  machine  at  which  he  was  working  in  defend- 
ant's service,  an  instruction  that  negligence  of  the  deceased,  if 
the  direct  cause  of  the  inqury,  would  defeat  a  recovery  if  he  knew 
of  the  defects  in  the  machine,  was  erroneous.  [Whether  such  error 
would  work  a  reversal  where  a  correct  instruction  on  the  subject 
was  given  elsewhere  in  the  charge,  not  determined.]  Christian- 
son  v.  Pioneer  Furniture  Co.  64ft 
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Mauston  city  charter.    See  Municipal  Corporations,  5,  6. 
Maxims. 

Noscitur  a  sociis,  86. 

Respondeat  superior,  265. 

Measure  of  Damages.    See  Damages. 
Mechanics'  Liens.    See  Liens. 

Medical  Jurisprudence.    See  Physicians  and  Surgeons. 
Mills  and  Mill-Dams.    See  Waters,  1. 
Milwaukee  city  charter.    See  Municipal  Corporations,  15-18. 
Minors.    See  Master  and  Servant,  4-6. 
Misnomer.    See  Judgment,  ft, 

Mistake.    See  Insurance,  1&    Judgment,  6.    Mortgages,  t    Tax 
Titles,  1,  2. 

MORTGAGES. 
See  Agency,  8-6.    Usury. 

1.  A  complaint  alleging  that  a  conveyance  to  mortgagees  in  satisfac- 

tion of  the  mortgage  debts  was  made  upon  the  mistaken  belief 
that  the  mortgages  and  the  notes  secured  thereby  were  valid, 
shows  merely  a  mistake  of  law,  against  which  equity  will  not  re- 
lieve.   Kyes  v.  Merrill  Furniture  Co.  82 

2.  In  an  action  to  foreclose  a  mortgage,  an  alleged  payment  by  plaint- 

iff of  taxes  and  insurance  which  the  mortgagor  had  covenanted 
but  failed  to  pay  is  not  presumptively  within  the  knowledge  of 
subsequent  purchasers  or  incumbrancers,  and  their  answer  deny- 
ing all  knowledge  or  information  thereof  sufficient  to  form  a  be- 
lief raises  a  material  issue.     Pearson  v.  Neeves,  819 

8.  A  judgment  of  foreclosure  of  a  mortgage  entered  without  a  notice 
of  lis  pendens  having  been  filed  as  required  by  sec.  8187,  S.  &  B. 
Ann.  Stats.,  though  irregular,  is  not  void  and  is  good  as  against 
collateral  attack.    Huntington  v.  Meyer,  557 

4.  Sea  2905a,  S.  &  B.  Ann.  Stats.,  providing  that  a  judgment  affecting 

real  estate  "shall  only  be  a  lien  from  the  time  it  is  actually  dock- 
eted," has  no  reference  to  a  judgment  of  foreclosure  of  a  mort- 
gage, since  that  merely  enforces  a  lien  previously  created  by  the 
mortgage  itself.  Ibid. 

5.  A  mortgage  is  valid  as  between  the  parties  and  constitutes  a  valid 

lien  on  the  land,  even  if  not  witnessed  or  acknowledged;  and  if 
the  foreclosure  thereof  is  irregular  or  defective  the  mortgagor 
will  be  entitled  to  relief,  if  at  all,  only  upon  payment  of  the  amount 
honestly  due.     Welsh  v.  Blackburn,  '  562 

6.  A  judgment  of  foreclosure  of  a  mortgage  rendered  less  than  twenty 

days  after  the  complaint  was  filed  is  premature  under  sec,  8187, 
R.  S.,  requiring  notice  of  the  pendency  of  the  action  to  be  filed 
twenty  aays  before  judgment,  since  until  the  complaint  is  filed 
the  filing  of  such  a  notice  is  inoperative.    Gile  v.  Colby,  619 

?.  The  objection  that  the  entry  of  judgment  in  such  case  was  irregu- 
lar may  be  raised  for  the  first  time  in  this  court  on  an  appeal  from 
the  judgment  ,  Ibid. 

8.  A  recital  in  the  judgment  that  due  notice  of  the  pendency  of  the 
action  had  been  filed  on  a  certain  day  more  than  twenty  days 
prior  to  the  entry  of  the  judgment  will  not  be  held  conclusive 
where  the  file  mark  on  the  original  complaint  in  the  judgment 
roll  shows  that  it  was  filed  within  such  twenty  days.  Ibia\ 
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MUNICIPAL  CORPORATIONa 

Villages,  when  independent  of  towns.    See  Villages. 

Division:  Apportionment  of  assets,  etc    See  Constitutional  Law,  8. 

Contract  to  purchase  land:  Taxation.    See  Taxation. 

Levy  and  collection  of  taxes:  Charter  construed.    See  Taxation,  6,  7. 

Hospital  for  contagious  diseases:  Injunction.    See  Health  Officers. 

Disposal  of  garbage:  Independent  contractor:  Injury  to  fishing  nets. 

1.  One  who  removes  the  garbage  of  a  city  under  a  contract  which  pro- 

vides that  such  garbage  shall  be  carried  to  some  point  in  Lake 
Michigan  not  less  than  fifteen  miles  from  the  city,  and  that  the 
city  may  suspend  the  work  and  relet  the  contract  in  case  of 
"  improper  or  imperfect  performance,"  but  which  reserves  to  the 
city  no  other  right  to  control  the  mode  or  manner  of  its  perform- 
ance or  the  place  where  the  garbage  shall  be  dumped,  is  an  inde- 
pendent contractor,  and  the  city  is  not  liable  for  injuries  to  fishing 
nets  resulting  from  the  garbage  so  dumped  being  carried  into 
them  by  the  ordinary  movements  of  the  water.  Kuehn  v.  Mil- 
waukee, 263 

2.  A  city  is  not  liable  for  injuries  caused  by  its  board  of  public  works 

in  disposing  of  the  garbage  of  the  city.  Ibid 

&  The  dumping  of  the  garbage  of  a  city  into  one  of  the  Great  Lakes, 
fifteen  miles  from  the  shore,  is  not  prima  facie  a  nuisance.  Ibid. 

Violation  of  ordinances  by  water  company:  Action  to  annul  its  fran- 
chises: Laches.    See  Corporations,  18. 
Settlement  of  claim:  Acceptance:  Action:  Mandamus. 

4  Where  the  common  council  of  a  city  had  allowed  a  sum  smaller 
than  that  claimed  in  settlement  of  a  claim  for  personal  injuries,  a 
written  demand  by  the  claimant  for  an  order  on  the  city  treasurer 
for  the  amount  so  allowed  constituted  an  unconditional  accept- 
ance of  such  settlement  and  made  a  binding  contract  for  the  pay- 
ment of  the  sum  so  allowed.    Sharp  v.  Mauston,  629 

5.  A  provision  in  a  city  charter  that  no  action  can  be  maintained 
against  a  city  until  a  claim  has  been  presented  and  disallowed  or 
the  council  has  neglected  to  act  thereon  for  a  specified  period, 
does  not  require  presentation  of  a  claim  based  upon  a  contract 
made  by  the  allowance  by  the  council  and  acceptance  .by  the  claim- 
ant of  a  certain  sum  in  settlement  of  a  claim  for  a  larger  amount. 

Ibid 

&  Although  a  city  charter  provides  that  no  money  shall  be  drawn 
from  the  city  treasury  except  on  an  order  signed  by  the  mayor 
and  clerk,  one  whose  claim  has  been  allowed  by  the  council  need 
not  proceed  by  mandamus  to  compel  those  officers  to  draw  the 
order,  but  may  bring  an  action  against  the  city  to  recover  the 
debt  Ibid 

Streets:  Taking  of  land:  Change  of  grade:  Approach  to  viaduct.    See 
Eminent  Domain. 

7.  The  construction  of  an  elevated  approach  to  a  viaduct,  occupying 
the  entire  width  of  the  street,  is  merely  a  change  of  the  grade  of 
the  street  and  is  not  a  new  taking  of,  nor  does  it  impose  any  addi- 
tional use  or  servitude  upon,  the  property  of  the  abutting  owner. 
In  the  absence  of  any  express  statute  allowing  it,  therefore,  no 
damages  can  be  awarded  to  said  owner  for  injury  to  his  property 
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caused  by  the  construction  of  sucb  approach;  nor  will  its  construc- 
tion be  restrained  at  his  suit    Colclough  v  Milwaukee,  182 

8.  Such  a  lawful  change  of  the  grade  of  a  street  is  not  a  closing  up  or 

use  or  obstruction  of  the  street,  within  the  meaning  of  ch.  255. 
Laws  of  1889  (S.  &  B.  Ann.  Stats,  sec.  1296a).  Ibid, 

9.  Sec.  6,  ch.  122,  Laws  of  1891  (declaring  that  the  viaduct  whose  con- 

struction is  therein  provided  for  and  the  approaches  thereto  "  shall 
forever  remain  under  the  absolute  control  and  management  of 
the  city "  and  that  no  "  exclusive  franchises,  privileges,  or  im- 
munities shall  be  granted  over  the  same  or  any  part  thereof,  by 
said  city,  to  any  person  or  corporation  whatever"),  does  not  give 
the  city  any  control  over  the  viaduct  and  approaches  which  it 
would  not  have  over  any  public  street  in  the  city,  and  therefore 
does  not  impose  any  additional  use  or  servitude  upon  the  prop- 
erty of  the  abutting  owner,  nor  operate  to  authorize  any  taking 
thereof.  Ibid. 

Streets:  Restoration  by  railway  company.    See  Railroads,  8,  4. 
Street  improvements:  Assessments. 

10.  Where,  by  a  city  charter,  the  cost  of  street  improvements  is  charge- 

able to  the  lots  or  parcels  of  land  to  be  assessed,  "  in  proportion  to 
the  benefits  secured  thereby,"  an  assessment  according  to  the 
frontage  of  each  lot  on  the  street  improved  is  void,  unless  it  affirm- 
atively appears  that  it  was  made  upon  an  actual  view  of  the  prop- 
erty and  a  consideration  of  the  benefits  actually  accruing  to  each 
parcel, —  even  where  the  charter  constitutes  the  property  fronting 
upon  the  improvement  as  the  assessment  district  Mayes  v.  Donq- 
las  Co.  429 

11.  Where  the  cost  of  street  improvements  is  chargeable  to  the  lots  and 

parcels  of  land  benefited  thereby,  an  assessment  upon  the  property 
fronting  the  improvement  only,  with  nothing  to  show  that  the 
proper  officers  determined,  in  the  exercise  of  their  judgment,  that 
no  other  property  was  benefited,  is  presumed  to  be  unequal  and 
unjust,  and  payment  by  a  property  owner  of  his  proportion  of  the 
assessment  is  not  a  condition  precedent  to  his  obtaining  equitable 
relief  against  the  assessment  Ibid. 

12.  A  statute  by  which  the  right  to  contest  the  validity  of  special  as- 

sessments for  street  improvements  is  barred  as  soon  as  improve- 
ment bonds  are  issued,  which  may  be  within  forty  days  after  the 
assessment  of  benefits  is  completed,  without  actual  notice  to  land- 
owners, and  before  work  on  the  improvement  is  actually  begun, 
is  invalid.  Ibid. 

13.  An  appeal  given  by  a  city  charter  from  an  assessment  of  benefits, 

upon  which  the  only  remedy  given  to  the  appellant,  if  successful, 
is  that  the  difference  between  the  amount  assessed  and  the  amount 
adjudged  to  be  paid  as  benefits  shall  be  paid  by  the  city,  does  not 
preclude  an  action  to  set  aside  an  unequal  and  void  assessment, 
even  though  the  charter  provides  that  said  appeal  shall  be  the 
only  remedy  of  the  landowner  "  for  the  redress  of  any  grievance 
he  may  have  by  reason  of  the  making  of  such  improvement" 

Ibid. 

14  Ch.  810,  Laws  of  1898,  relating  to  assessments  for  paving  and  repay- 
ing streets  "  in  any  city  having  a  population  of  20,000  inhabitants 
or  more,"  is  construed  as  applying  to  all  cities  as  soon  as  they  at- 
tain that  population,  and  is  held  to  be  a  general  law  and  therefore 
not  in  violation  of  subd.  9,  sec.  31,  art  IV,  Const,  which  prohibit* 
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the  passage  of  any  special  law  u  for  incorporating  any  city,  town 
or  village,  or  to  amend  the  charter  thereof."    Boyd  v.  Milwaukee, 

456 

15.  A  resolution  of  the  common  council  of  a  city,  declaring  that  a 

street  is  unsafe  for  public  use  and  that  it  is  necessary  to  proceed 
with  the  paving  of  it  without  petition  of  the  property  owners  be- 
cause such  owners  have  failed  to  make  it  in  a  safe  and  suitable 
condition  and  have  failed  to  present  a  petition  therefor,  states 
a  sufficient  reason  for  proceeding  without  petition.  Ibid. 

16.  Under  a  city  charter  providing  that  the  expense  of  keeping  the 

streets  in  repair  shall  be  paid  out  of  the  ward  funds,  an  assess- 
ment on  the  abutting  property  for  the  paving  of  a  street  is  invalid 
where  the  work  was  done  under  a  contract  requiring  the  con- 
tractor to  keep  it  in  good  order  and  repair  for  five  years  after  its 
completion  and  to  guaranty  that  during  that  period  fieither  the 
city  nor  the  property  owners  should  be  at  any  expense  whatever 
for  any  repairs  made  necessary  by  defective  workmanship  or 
material,  or  other  reason,  except  the  cutting  through  of  the  pave- 
ment for  the  purpose  of  laying  certain  pipes.  Ibid. 

17.  Ch.  802,  Laws  of  1895,  which  purports  to  legalize  contracts  and 

special  assessments  for  street  improvements  in  certain  cases,  and 
which  by  its  terms  applies  only  to  cities  of  the  first  and  second 
classes,  and  therefore  in  fact  applies  only  to  the  city  of  Milwau- 
kee, is,  so  far  as  it  attempts  to  cure  past  irregularities,  a  special 
act  and  void  under  subd.  9,  sea  81,  art  IV,  Const  Ibid. 

18.  Where  a  strip  forty-two  feet  wide  in  the  middle  of  an  avenue  has 

been  converted  by  the  city  into  a  park  and  maintained  as  such 
with  a  roadway  fifty-eight  feet  wide  on  each  side  of  it,  the  owner 
of  abutting  property  cannot  be  charged  with  the  cost  of  improv- 
ing more  than  one  half  of  the  roadway  on  his  side  of  the  street, 
under  a  charter  providing  that  the  expense  of  paving  to  the  mid- 
dle of  the  street  opposite  the  public  grounds  of  the  city  shall  be 
paid  from  the  ward  fund.  Ibid. 

Injuries  from  defective  streets.    See  Highways,  4-7. 

Murder.    See  Criminal  Law,  5,  6w 

Mutual  Benefit  Societies.    See  Insurance,  4 

Mutuality  of  contract    See  Negotiable  Instruments,  &    Sale  of 

Chattels,  4 
Names.    See  Judgment,  6. 
Negative  Testimony.    See  Railroads,  6. 

NEGLIGENCE. 

See  Highways,  6.    Master  and  Servant.    Railroads,  7,  8.    Street 
Railways.   Verdict,  3. 


1.  There  can  be  no  recovery  for  personal  injuries  if  both  parties  are 

guilty  of  negligence  in  the  same  degree.  Lockwood  v.  Belle  City 
St  X.  Co.  97 

2.  In  an  action  for  an  injury  sustained  by  a  stevedore  by  stepping  into 

an  open  scuttle  or  trimming  hole  in  the  lower  deck  of  defendants' 
barge,  it  appeared  that  plaintiff  was  an  employee  of  a  boss  steve- 
dore who  was  unloading  the  barge  under  a  contract  with  the  con- 
signees of  the  cargo;  that  the  barge  was  loaded  partly  in  the  hold 
And  partly  on  the  between  deck  with  a  cargo  of  stove-size  coal, 
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which  would  run;  that  in  loading  such  a  cargo  the  scuttles  and? 
trimming  holes  are  opened  to  aid  in  equalizing  it  as  it  is  run  ins 
upon  the  lower  deck,  and  that  it  is  customary  to  leave  them  openi 
when  the  vessel  is  turned  over  to  stevedores  for  unloading;  that 
the  hatches  in  the  upper  deck  were  open  when  the  unloading  was* 
begun,  but  that  the  one  nearest  the  scuttle  in  question  had  after- 
wards been  closed,  so  that  that  part  of  the  lower  deck  was  dark ;  and 
that  the  stevedores  had  the  right  to  have  the  hatches  and  scuttles 
opened  or  closed  by  the  crew  upon  request  There  was  no  evi- 
dence of  any  failure  to  comply  with  any  such  request  Held,  that 
defendants  were  not  guilty  of  negligence  either  in  leaving  the 
hatch  in  the  upper  deck  closed  or  in  leaving  the  scuttle  in  ques- 
tion open.    Kraeft  v.  Mayer,  25£ 

&  Plaintiff  was  an  experienced  stevedore  and  acquainted  with  defend- 
ants"barge.  He  knew  that  some  of  the  scuttles  were  open  and 
that  others  might  be,  also  that  the  upper  hatch  had  been  closed  so- 
that  it  was  dark  on  the  lower  deck,  but  made  no  request  or  com- 

Slaint  in  respect  thereto.  At  the  time  of  the  injury  he  had  gone 
own  to  the  lower  deck  by  a  batch  at  some  distance  from  the  one 
at  which  he  was  working,  and  had  started  to  walk  back  to  the 
latter  without  waiting  to  accustom  his  eyes  to  the  darkness. 
Held,  that  he  assumed  the  risk  of  any  danger  resulting  from  the 
hatch  being  closed,  and  that  in  proceeding  as  he  did  he  was  guilty 
of  contributory  negligence.  Ibid. 

4  A  charge  to  the  jury  defining  ordinary  care  as  "such  care  as  the 
great  majority  of  men  would  use  in  like  or  similar  circumstances," 
was  not  erroneous.    Olicell  v.  Milwaukee  St  R.  Co.  380 

5.  Negligence  is  not  the  proximate  cause  of  an  accident  unless,  under 
the  circumstances,  the  accident  was  a  probable  as  well  as  natural 
consequence  thereof  —  one  which  might  reasonably  have  been 
foreseen  by  a  man  of  ordinary  intelligence  and  prudence.  Huber 
v.  La  Crosse  City  R.  Co.  68ft 

NEGOTIABLE  INSTRUMENTS. 

Promissory  notes.    See  Insurance,  a    Pleading,  a    Replevin,  1, 2. 

1.  An  extension  of  the  time  for  payment  of  a  renewal  note  without 

the  knowledge  or  consent  of  one  of  the  makers  does  not  discharge 
him,  although  he  was  merely  an  accommodation  maker  of  the 
original  note,  where  the  renewal  note  was  accepted  at  his  sole  re- 
quest and  for  his  accommodation  and  benefit  alone.  First  Nat 
Bank  v.  Jones,  8fr 

2.  If,  after  learning  of  an  extension  of  the  time  for  payment  of  a  note, 

a  surety  recognizes  his  liability  thereon  by  giving  a  collateral  note 
for  the  debt  or  in  any  other  way  amounting  to  a  promise  to  pay 
the  same,  he  remains  liable  notwithstanding  such  extension.  IoicU 
a  A  savings  bank  deposited  with  a  trustee  promissory  notes  to  a  large 
amount  as  collateral  security  for  a  smaller  amount  of  money  bor- 
rowed from  certain  associated  banks.  Subsequently  it  gave  the 
defendant  bank,  to  which  it  was  indebted,  a  written  order  on 
the  trustee,  authorizing  him  to  deliver  to  defendant  such  of  the 
notes  which  he  then  held,  or  might  thereafter  hold,  in  excess  ot 
what  might  be  necessary  to  satisfy  the  debt  for  which  they  were 
pledged,  as  defendant  should  select  and  take  in  even  exchange- 
for  and  payment  of  the  evidences  of  indebtedness  which  it  held 
against  the  savings  bank,  and  assigning  such  notes  to  defendant- 
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Afterwards  the  savings  bank  withdrew  from  the  trustee  a  note 
made  by  one  B.,  and  substituted  therefor  the  note  in  suit,  which 
had  been  indorsed  in  blank  by  the  payee  but  did  not  belong  to  the 
savings  bank,  and  this,  with  others,  remained  in  the  hands  of  the 
trustee  after  satisfaction  of  the  debt  to  the  associated  banks.  The 
defendant  never  exercised  its  option  of  selecting  notes  to  be  taken* 
by  it  under  the  terms  of  the  order  on  the  trustee.  Held,  that  such, 
order  was  not  an  executed  sale  to  defendant  because  no  specific- 
notes  were  conveyed  by  it,  and  was  not  valid  as  an  executory  con- 
tract for  want  of 'mutuality,  the  defendant  being  in  no  way  bound* 
thereby.  Defendant  therefore  never  acquired  any  title  to  the  B. 
note,  and  did  not,  by  the  substitution  of  the  note  in  suit,  become 
in  any  way  a  purchaser  of  the  latter.  Burnham  v.  Merchants'  Ex- 
change Bank,  277 

4  If,  by  the  transaction  above  stated,  any  interest  in  the  note  in  suit 

*  passed  to  the  defendant  bank,  it  could:  not  be  said  to  have  obtained 

such  interest  in  the  usual  course  of  business,  so  as  to  be  a  bona 

fide  purchaser.  IbidL 

5.  A  note  given  to  a  savings  bank  was  pledged  by  it  after  it  had  be- 

come  insolvent.  Afterwards,  and  after  the  savings  bank  had 
failed,  the  note  passed  into  the  hands  of  another  bank  on  account 
of  an  antecedent  indebtedness  of  the  savings  bank,  but  no  part  of 
that  indebtedness  was  paid  by  the  note,  nor  was  any  new  considera- 
tion given.  The  note  was  then  past  due.  Held,  in  an  action  thereon; 
by  such  other  bank,  that  the  makers  might  set  off  against  the  note 
the  amount  of  their  deposits  in  the  savings  bank  at  the  time  it  failed*. 
Merchants9  Exchange  Bank  v.  Fuldner,  415> 

6.  As  between  two  indorsers  in  blank  of  a  promissory  note,  one  of  whom 

has  paid  it  and  sued  the  other  for  contribution,  it  may  be  shown 
by  oral  evidence  that  they  were  accommodation  indorsers  and 
agreed,  at  the  time,  that  as  between  themselves  each  should  be 
liable  for  one  half.    Kiel  v.  Choate,  517 

7.  In  an  action  against  the  maker  and  payees  of  a  note  bv  the  executors- 

of  an  indorser,  who  had  paid  the  same  and  claimed  to  recover  the 
amount  paid  on  the  ground  that  their  testator's  indorsement  was 
merely  for  the  accommodation  of  the  payees,  the  defendants  were 
competent  to  testify  that  such  indorsement  was  on  the  note  when 
it  was  delivered  to  the  payees, —  such  testimony  not  being  in  re- 
spect to  any  transaction  or  communication  by  them  personally 
with  the  deceased,  within  the  meaning  of  sec.  4069,  R.  S.  Sawyer 
v.  Choate,  53S 

8.  The  payees  might  testify,  also,  in  such  case,  that  they  furnished  the 

money  for  which  the  note  was  given  on  the  credit  of  said  indorser 
as  well  as  on  that  of  the  maker.  IbidL 

9.  A  letter  from  the  indorser,  received  by  the  maker  and  which,  he 

being  unable  to  read,  had  been  read  for  him  by  one  of  the  payees, 
was  not  a  transaction  by  either  of  them  personally  with  the  in- 
dorser so  as  to  render  them  incompetent  to  testify  to  its  existence 
and  genuineness;  and,  the  letter  having  been  lost,  the  payee  who- 
had  read  it  might  also  testify  to  its  contents.  Ibid. 

10.  An  instruction  to  the  effect  that  the  defendants  claimed  that,  if 
the  note  was  not  indorsed  until  after  its  delivery  to  the  payees, 
then  it  was  indorsed  pursuant  to  a  previous  agreement,  and  that, 
if  the  jury  found  that  to  be  true  their  verdict  should  be  for  the 
defendants,  left  to  the  jury  the  question  whether  or  not  the  in- 
dorsement was  made  pursuant  to  a  previous  agreement         IbidL 
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11.  The  mere  fact  that  an  indorsement  was  on  a  note  at  the  time  of  the 

delivery  of  the  money  by  the  payee,  is  sufficient  evidence  that  the 
money  was  paid  on  thexcredit  of  such  indorsement.  Ibid. 

Bank  checks. 

12.  The  rule  as  to  due  care  in  the  presentation  of  a  check  drawn  on  a 

bank  at  a  distant  point  is  satisfied  if  the  check  is  forwarded  by  the 
last  mail  of  the  day  after  its  receipt  and  is  presented  at  any  time 
before  the  close  of  business  on  the  day  succeeding  its  receipt  at 
the  place  of  business  of  the  drawee  bank.   Lloyd  v.  Osborne,       93 

18.  In  the  absence  of  any  evidence  as  to  when  the  hours  of  business 
closed  according  to  the  custom  of  banks  in  a  certain  city,  it  can- 
not be  assumed  that  they  closed  as  early  as  8  P.  M.,  the  hour  when 
a  bank  at  that  place  suspended  business.  Ibid. 

14  The  payee  of  a  check  had  been  in  the  habit  of  receiving  letters 
from  the  drawers  and  others  through  the  postoffice  at  N.,  though 
he  lived  and  had  his  place  of  business  at  S.,  a  few  miles  distant,  to 
which  latter  place,  by  his  direction,  such  letters  were  forwarded  by 
the  postmaster  at  N.  in  the  regular  course  of  the  mails.  The  check 
was  addressed  to  him  at  N.,  and  was  received  there  and  forwarded 
to  him  at  S.  in  due  course.  Held  that,  with  reference  to  the  rule 
requiring  diligence  in  the  presentation  of  the  check,  he  was  not 
chargeable  with  its  receipt  until  it  arrived  at  S.  Ibid. 

Newspapers.    See  Debtor  and  Creditor,  1.    Libel,  1,  2. 
New  Trial.    See  Appeal,  &    Costs,  6-8.    Writ  op  Error. 
Nonresidency.    See  Judgment,  4,  5. 
Notary  Public.    See  Deeds,  8. 
Notice. 
Of  injury  from  defect  in  highway.    See  Highways,  4 
Of  pendency  of  action:  Filing.    See  Mortgages,  8,  6-8. 
Of  assessment  of  benefits.    See  Municipal  Corporations,  12. 
Of  trial:  Prematureness.    See  Practice,  2. 
Of  arrival  of  goods.    See  Railroads,  1. 
Of  application  for  tax  deed.    See  Tax  Titles,  6. 
Of  final  hearing.    See  Voluntary  Assignment,  2l 

NUISANCES. 

See  Highways,  1.    Municipal  Corporations,  8. 

Special  or  peculiar  damage,  differing  not  merely  in  degree  but  in 
kind  from  that  which  is  deemed  common  to  all,  must  have  been 
suffered  in  order  to  give  a  private  party  a  right  of  action  to  abate 
a  public  nuisance.    Mahler  v.  Brumder,  477 

Obstruction  of  street    See  Municipal  Corporations,  8. 

•Officers. 

Bank  officers.    See  Debtor  and  Creditor,  1-8. 

City  officers.    See  Municipal  Corporations,  3,  6.    Taxation,  & 

Of  corporation.    See  Corporations,  8-7. 

County  officers.    See  Certiorari. 

Health  officers.    See  Health  Officers. 

Town  treasurer.    See  Tax  Titles,  1,  2. 

Town  officers:  Election.    See  Elections.    Villages. 

Opinions.    See  Criminal  Law,  0. 
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PARTIE& 

See  Certiorari.  Corporations.  16.  Health  Officers.  Insurance. 
13,  24.  Judgment,  8-6.  Libel  and  Slander,  2.  Partition. 
Voluntary  Assignment,  1.    Waters. 

1.  Sec.  2610,  R  S.,  providing  for  the  substitution  of  another  person  in 

place  of  the  defendant  in  certain  cases,  is  a  remedial  statute  and 
should  be  liberally  construed.    Merriam  v.  Horner,  654 

2.  In  an  action  for  the  conversion  of  personal  property,  brought  by 

persons  claiming  to  own  a  half  interest  therein  and  who  claim  to 
recover  therefor  a  sum  not  exceeding  the  amount  remaining  due 
from  the  defendant  on  the  purchase  of  the  property  from  another 
person,  such  other  person  .may  be  substituted  in  place  of  the  de- 
fendant, under  sec.  2610,  R.  S.,  since  in  substance,  if  not  strictly 
in  form,  both  he  and  the  plaintiffs  claim  the  same  debt  from  the 
defendant  Ibid. 

"&  Though  sec.  2610,  R  S.,  only  authorizes  the  substitution  of  another 
person  in  place  of  the  defendant  upon  application  before  answer, 
the  court  may,  under  sec.  2831,  in  a  proper  case,  in  its  discretion, 
for  good  cause  shown,  order  such  substitution  upon  an  application 
made  after  answer.  Ibid. 

PARTITION  OF  LAND. 

Where  two  separate  parcels  of  land  were  owned  in  common  by  sev- 
eral persons  who  acquired  their  rights  by  descent  from  and  under 
the  same  intestate,  one  of  them,  who  has  retained  his  undivided 
interest,  may  maintain  a  single  action  for  the  partition  of  both 
parcels,  and  may  join  as  defendants  therein  all  persons  who  have 
acquired  any  interest  in  such  premises  or  any  part  of  them  as 
subsequent  purchasers  from  any  of  his  cotenants;  and  there  will 
be  no  misjoinder  of  causes  of  action  merely  because  some  of  such 
defendants  have  a  direct  interest  in  one  only  of  said  separate  par- 
cels.   Grady  v,  Maloso,  666 

Partnership.  See  Judgment,  8-6.  Justices'  Courts,  2.  Sale  of 
Chattels,  7. 

Patents.    See  Contracts,  10-13. 

Payment  by  note.    See  Insurance,  8. 

Penalty  or  liquidated  damages?    See  Contracts,  5. 

PHYSICIANS  AND  SURGEONS. 

1.  In  an  action  to  recover  for  services  as  a  physician,  where  plaintiff 

testified  as  to  the  nature  of  the  treatment,  that  the  services  were 
worth  the  amount  charged,  and  that  the  charges  were  less  than 
was  usual  for  such  services,  and  there  was  no  evidence  to  the  con- 
trary and  no  dispute  as  to  the  number  of  visits,  it  is  held  that  the 
defendant  was  not  prejudiced  by  a  ruling  of  the  trial  court  that, 
while  he  might  cross-examine  plaintiff  as  to  what  had  been  done 
by  him  and  might  make  the  defense  that  the  services  were  not 
worth  anything,  he  could  not  cross-examine  as  to  the  amount 
charged  for  particular  visits  and  what  they  were  worth.  Wurde- 
mann  v.  Barnes,  206 

2.  Upon  such  undisputed  evidence  there  was  no  question  for  the  jury 

as  to  the  plaintiff's  demand,  IbioL 
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&  Evidence  in  such  case  that  the  patient  grew  worse  under  plaintiff's 
treatment  and  better  after  plaintiff  had  been  discharged,  with- 
out further  evidence  —  other  than  the  mere  conjectures  of  non- 
experts — to  show  that  the  treatment  was  improper  or  negligent* 
wholly  failed  to  support  a  counterclaim  for  damages  alleged  to- 
have  been  caused  by  negligent  and  unskilful  treatment         I  WdL 

Plat:  Dedication  of  streets.    See  Highways,  t 


PLEADING. 

See  Action,  Tort  or  Contractt  Appeal,  1.  Corporations,  5,  6,  14. 
Costs,  1.  Criminal  Law,  8,  9.  Insurance,  18,  2a  Libel  and- 
Slander,  &    Mortgages,  1,  3.    Partition.    Practice,  a 

1.  A  properly  verified  answer,  putting  in  issue  material  allegations  of 

the  complaint,  cannot  be  stricken  out  as  sham,  under  sea  2682, 
R.  S.    Pfister  v.  Wells,  171 

2.  Same  point    Pearson  v.  Neeves,  819 
a  A  petition  in  assignment  proceedings  alleged  that  a  certain  note 

came  to  the  hands  of  the  assignee.  His  answer  stated,  on  infor- 
mation and  belief,  that  he  had  not  the  note  but  it  was  in  the 
hands  of  a  former  agent  of  the  assignor.  Held,  that  this  did  not 
deny  that  the  note  came  to  his  hands,  or  show  that  it  was  not  then 
within  his  controL    Carpenter  v.  Momsen,  449 

4  The  objection  to  the  jurisdiction  of  a  court  of  equity  on  the  ground 
that  plaintiff  has  an  adequate  remedy  at  law  is  waived  if  not  taken 
by  answer  or  demurrer  on  that  ground,  and  cannot  be  raised  for 
the  first  time  by  a  demurrer  ore  tenus  on  the  trial  Meyer  v.  Qarth- 
watte,  571 

&  Where  neither  the  original  complaint  nor  a  proposed  amended  com- 
plaint was  verified,  and  there  was  no  affidavit  or  statement  under 
oath  in  support  of  the  cause  of  action  stated  therein,  the  allowance 
of  the  amendment  more  than  two  years  after  service  of  the  answer, 
without  terms,  and  apparently  as  of  course,  was  erroneous.  O'Con- 
nor v.  C.&  N.  W.  R.  Co.  612 

6.  In  an  action  for  injury  to  land  caused  by  fires  set  by  a  locomotive, 

it  was  an  abuse  of  discretion  to  allow  the  complaint  to  be  amended 
by  inserting  a  claim  for  injury  by  the  same  fire  to  other  land  a 
mile  distant,  where  the  application  was  not  made  until  nearly 
three  years  after  the  action  was  commenced  and  nearly  nine  years 
after  the  fire,  and  said  claim,  as  an  independent  cause  of  action, 
was  long  since  barred  by  the  statute  of  limitations.  IbuL 

7.  The  defendant  in  an  action  of  replevin  commenced  in  justice's  court 

having,  when  the  cause  came  on  for  trial  in  the  circuit  court  on 
appeal,  withdrawn  his  answer  and  left  the  courtroom,  it  was  error 
to  allow  the  complaint  thereafter  to  be  amended  so  as  to  increase 
the  amount  alleged  as  the  value  of  the  property,  since  the  case 
then  stood  as  if  there  had  never  been  any  answer,  and,  under  sec 
2886,  R.  S.,  the  relief  granted  could  not  exceed  that  originally  de- 
manded in  the  complaint    Oeer  v.  Holcomb,  661 

Pledge.    See  Corporations,  9, 10.    Negotiable  Instruments,  8-B. 

Power  of  Attorney  to  confess  judgment    See  Corporations,  3,  8. 
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PRACTICE. 

8ee  Action.  Appeal.  Cebtiorarl  Continuance,  Corporations, 
1&-16.  Costs.  Court  and  Jury.  Criminal  Law.  Evidence. 
Judgment.  Jurisdiction.  Justices'  Courts.  Mortgages,  8-8. 
Parties.  Pleading.  Receivers.  Reference.  Service  of  Sum- 
mons.   Verdict.    Writ  of  Error. 

1  Requiring  the  production  of  articles  for  the  inspection  of  the  jury, 
or  sending  the  jury  to  inspect  them,  are  matters  resting  in  the 
sound  discretion  of  the  trial  court  Chroundtoater  v.  Town  of 
Washington,  56 

3.  The  premature  noticing  of  a  case  for  trial  is  an  irregularity  merely, 
not  going  to  the  jurisdiction  of  the  court,  and  is  waived  by  going 
to  trial  on  the  merits.    Mills  v.  National  Fire  Ins.  Co.  90 

-3.  In  an  action  for  the  death  of  plaintiff's  intestate,  who  lost  his  life 
while  in  defendants'  employ  under  circumstances  not  presump- 
tively within  plaintiff's  knowledge  and  in  respect  to  which  it  ap- 
pears she  is  actually  ignorant,  though  she  states  on  information 
and  belief  that  it  was  through  defendants'  negligence,  it  was 
error  to  deny  to  her  a  proposed  examination  of  the  defendants 
under  sec.  4096,  S.  &  B.  Ann.  Stats.,  for  the  purpose  of  enabling 
her  to  plead,  on  the  ground  that,  with  the  knowledge  shown  by 
her  affidavit  for  the  examination,  a  complaint  might  be  framed 
which  would  suffice,  though  general  in  its  terms.  Schmidt  v.  Me- 
nasha  Wooden  Ware  Co.  529 

Preferences.    See  Corporations,  11.    Debtor  and  Creditor. 

Preliminary  Examination.    See  Criminal  Law,  & 

Presumptions.  See  Criminal  Law,  7.  Judgment,  5.  Mortgages,  3. 
Negotiable  Instruments,  13.    Sale  of  Chattels,  2. 

Principal  and  Agent.    See  Agency. 

Printed  Case.    See  Appeal,  10. 

Process.    See  Service  of  Summons. 

Promissory  Notes.    See  Insurance,  &    Negotiable  Instruments. 

Pleading,  8.    Replevin,  1,  2. 
Promoters.    See  Corporations,  1,  2. 
Proofs  of  Loss.    See  Insurance,  15,  22,  25. 
Proximate  Cause.    See  Master  and  Servant,  2.    Negligence,  5. 

Street  Railways,  7.    Verdict,  & 

Public  Improvements.    See  Municipal  Corporations,  10-18. 

Public  Schools.    See  School  Districts. 

Quia  timet.    See  Cloud  on  Title. 

Quo  Warranto.    See  Corporations,  18-18.    Elections. 

RAILROAD& 

Carriers:  Liability  for  goods  burned  in  warehouse. 

X.  A  railway  company  is  not  liable  as  a  common  carrier  for  goods  de- 
stroyed by  fire  in  its  warehouse  three  days  after  actual  notice  of 
their  arrival  had  been  given  to  the  consignee.  Baekhaus  v.  C.  <fc 
N.  W.  R  Co.  898 

Fences:  Liability  of  person  failing  to  replace. 

2.  Sec.  1811,  R.  S.  (providing  that  any  person  who  shall  wilfully  take 
down,  open,  or  remove  any  fence,  cattle  guard,  or  crossing  con- 
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structed  by  a  railroad  company  pursuant  to  sec.  1810,  or  any  por- 
tion thereof,  or  allow  the  same  to  be  taken  down,  opened,  or 
removed,  or  who,  having  lawfully  taken  down  bars  or  opened 
gates  in  such  fences  for  the  purpose  of  passing  through  the  same,, 
shall  not  immediately  replace  or  close  the  same,  shall  forfeit  a 
certain  sum  and,  in  addition,  be  liable  to  the  party  injured  for  all 
damages  resulting  from  such  act  or  omission),  does  not  apply  to- 
one  who  neglected  to  replace  a  gate  at  his  farm  crossing  which 
had  been  accidentally  destroyed  by  his  runaway  team,  so  as  to 
make  him  liable  for  the  death  of  a  horse  which  strayed  from  the- 
highway  upon  his  land  and  thence  through  the  opening  upon  the 
railroad  track,  and  was  there  killed  by  a  passing  locomotive. 
When  sought  to  be  applied  to  such  a  case,  the  statute  is  penal  and 
must  be  strictly  construed.    Oeflein  v.  Zautcke,  17$ 

Restoring  highways. 

3.  A  city  street  is  a  "  highway,"  within  the  meaning  of  the  charter  of 

a  railroad  company,  providing  that  it  may  construct  its  railroad 
across  any  highway  but  shall  restore  the  same  to  its  former  state 
or  so  as  not  to  impair  its  usefulness.    Racine  v.  C.  db  N.  W.  R.  Co. 

m 

4.  Where,  under  such  a  charter,  the  company  constructs  its  railroad 

across  a  city  street  which  at  that  point  has  not  been  ojtened  and 
fitted  for  use,  the  right  of  the  city  to  have  the  street  restored  so* 
as  not  to  impair  its  usefulness  will  not  be  lost  by  any  mere  delay, 
however  long  continued,  in  opening  that  part  of  the  street  for 
travel    Paine  Lumber  Co.  v.  Oshkosh,  89  Wis.  449,  distinguished. 

Ibid. 
Injuries  to  travelers  on  highways. 

5.  Declarations  as  to  the  circumstances  of  a  collision  between  a  loco- 

motive and  a  carriage,  made  from  thirty  to  sixty  minutes  there- 
after by  a  person  fatally  injured  in  the  collision,  are  not  admissi- 
ble as  part  of  the  res  gestoz.   Steinhofel  v.  C,  M.  A  St.  P.  R.  Co. 

133 

6.  Whether  the  testimony  of  witnesses  whose  attention  was  called  to 

the  noise  of  the  train,  and  who  were  listening?  to  it,  that  they  did 
not  hear  a  signal,  is  " merely  negative  testimony"  or  "a  mere 
scintilla  of  evidence,"  may  be  doubted.  IbicL 

7.  A  person  driving  at  night  on  an  unfamiliar  road  through  a  country 

which  he  knew  was  traversed  by  several  railroads,  who  let  the 
horse  jog  along  without  any  attention  except  to  see  that  he  was 
in  the  road,  and  who  was  killed  at  a  highway  crossing  by  a  pass- 
ing train  which  neither  he  nor  the  persons  riding  with  him  saw  or 
heard  until  it  was  too  late  to  avoid  the  collision,  although  the 
headlight  of  the  engine  was  visible  and  almost  directly  in  their 
faces  for  a  considerable  distance,  and  the  noise  of  the  train  might 
readily  have  been  heard,  is  held,  as  a  matter  of  law,  to  have  been 
guilty  of  contributory  negligence,  even  though  he  did  not  know 
that  there  was  a  railway  crossing  at  that  place,  and  no  warning 
was  given  by  whistle  or  bell  of  the  approach  of  the  train.  IbicL 
Injuries  to  employees. 

&  Plaintiffs  intestate,  a  locomotive  fireman  in  defendants'  service,  who 
was  killed  while  walking  across  one  of  the  tracks  in  a  railroad 
yard  by  an  engine  which,  when  he  was  at  some  distance  from  the 

Elace  of  the  accident,  he  had  seen  standing  on  that  track  several 
undred  feet  away,  but  towards  which,  though  his  view  was  un- 
obstructed and  there  was  nothing  to  divert  his  attention,  he  had 
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not  again  looked  before  stepping  on  the  track,  is  held  as  matter  of 
law  to  have  been  guilty  of  contributory  negligence  precluding  a 
recovery  of  damages  for  his  death, — even  though  the  engineer  of 
such  engine  was  negligent  in  running  faster  than  was  customary 
and  in  failing  to  ring  the  bell,  and  such  engine,  if  it  had  been  run 
at  the  usual  rate  of  speed,  would  not  have  reached  the  place 
where  the  accident  happened  until  the  intestate  had  passed  over 
the  track.    McCadden  v.  Abbot,  551 

Fires  set  by  locomotives.    See  Pleadings,  6. 

Street  railways.    See  Street  Railways. 

Ratification.    See  Agency,  5.    Corporations,  & 

Real  Estate  Brokers.    See  Agency,  1,  2. 

Real  Property.  See  Agency.  Cloud  on  Title.  Corporations,  & 
Deeds.  Eminent  Domain.  Highways,  1,  2.  Judgment,  2.  Land- 
lord and  Tenant.  Liens.  Logs  and  Timber,  a  Mortgages. 
Municipal  Corporations,  7-18.  Nuisances.  Partition.  Taxa- 
tion, 1-5.    Tax  Titles.    Waters.    Wills,  4. 

Reasonable  Doubt.    See  Criminal  Law,  1,  7. 

RECEIVERS. 

See  Debtor  and  Creditor,  5, 6.    Judgment,  2.    Jurisdiction. 

1.  Prior  to  the  burning  of  property  covered  by  a  policy  of  insurance,. 

theansured,  a  corporation,  nad  made  an  assignment  for  the  bene- 
fit of  creditors.  Afterwards  a  receiver  was  appointed  by  the  court 
in  which  the  assignment  proceedings  were  pending,  and  the  as- 
signee was  ordered  to  deliver  all  the  property  to  him.  The  re- 
ceiver brought  an  action  on  the  policy  in  another  court.  Held, 
that  the  defendant  insurance  company,had  no  such  interest  in  the 
matter  as  would  entitle  it  to  intervene  in  the  receivership  pro- 
ceedings for  the  purpose  of  setting  aside  the  appointment  of  the 
receiver,  etc.    Barth  v.  Enger-Kress  Co.  225 

2.  If  the  assignment  was  valid  the  receivership  did  not  operate  to 

supersede  it  Ibid. 

8.  A  receiver  appointed  in  an  action  to  wind  up  and  administer  the 
affairs  of  an  insolvent  partnership  cannot,  without  leave  of  the 
court  appointing  him,  be  garnished  by  creditors  of  the  firm  on  ac- 
count of  property  or  funds  in  his  hands  or  under  his  control  as 
such  receiver.    Blum  v.  Van  Vechten,  878 

REFERENCE. 
See  Action,  Tort  or  Contractt 

1.  By  a  motion  to  consolidate  one  action  with  another  which  has  been 

referred  the  party  moving  consents  that  the  consolidated  action 
shall  be  tried  before  the  referee.  Eau  Claire  F.  6b  8.  Co.  v.  Lay- 
cock,  81 

2.  Consent  to  the  reference  of  an  action  amounts  to  an  admission  that 

it  contains  a  referable  issue,  and  when  another  action  is  after- 
wards consolidated  with  it  the  court  may  refer  the  whole  case 
under  sec  2864,  R.  a  Ibid. . 

8.  Independent  of  any  power  conferred  by  statute,  the  circuit  court,, 
in  the  exercise  of  its  inherent  powers  as  a  court  of  chancery  of 
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general  jurisdiction  under  sec.  8,  art  VII,  Const,  may  order  a  ref- 
erence of  the  objections  to  the  final  account  of  an  assignee.  Com- 
mercial Bank  v.  McAuliffe,  242 

Reformation.    See  Contracts,  8.    Res  Adjudicate 

Release.    See  Judgment,  4-6, 

REPLEVIN. 

See  Pleading,  7. 

1.  Vendors  of  standing  timber  who  have  retained  the  title  to  all  logs 

cut  and  the  lumber  manufactured  therefrom  as  security  for  the 
purchase  money,  may,  after  default  in  payment,  maintain  re- 
plevin to  enforce  that  security;  and  where  in  such  action  the 
lumber  replevied  has  been  bonded  by  the  defendant  and  disposed 
of,  the  plaintiffs,  on  bringing  into  court  and  surrendering  the  un- 
paid notes  given  for  the  purchase  price,  may  have  judgment  for 
the  amount  due.    Hyland  v.  Bohn  Mfg.  Co.  157 

2.  If,  in  such  a  case,  the  said  notes  were  in  fact  deposited  in  court 

before  a  judgment  was  rendered,  it  is  immaterial  whether  or  not 
such  deposit  was  made  a  condition  of  judgment  in  the  order  di- 
recting a  verdict  for  the  plaintiffs.  Ibid. 

45.  Where  the  vendors'  agent  went  to  the  purchaser's  mill  after  default 
in  payment,  forbade  further  shipments  of  the  lumber,  and  took 
possession  of  it  and  placed  it  in  charge  of  their  employees,  and  the 
purchaser  afterwards  retook  possession  and  recommenced  ship- 
ments, denying  the  vendors'  rights  and  by  actual  force  overpow- 
ering their  agent,  no  formal  demand  was  necessary  before  bring- 
ing replevin.  Ibid. 

4  After  a  default  in  payment,  voluntary  promises  of  forbearance  for 
a  time,  without  consideration,  did  not  constitute  binding  exten- 
sions or  a  waiver  of  the  right  to  take  possession  of  the  property. 

Ibid. 

•5.  One  whose  title  and  right  to  the  possession  of  chattels  rest  entirely 
upon  a  bill  of  sale  thereof  given  as  security  for  a  debt  cannot 
maintain  replevin  against  an  officer  who,  before  the  filing  of  such 
bill  of  sale  as  required  by  sec.  2813,  R.  S.,  took  the  property  under 
an  execution  against  the  debtor.  So  held  in  a  case  where  both  the 
bill  of  sale  and  the  judgment  note  on  which  the  judgment  was 
entered  under  which  the  execution  levy  was  made  were  given  by 
the  debtor  within  sixty  days  prior  to  a  general  assignment  by  him. 
Wagg-Anderson  Woolen  Co.  v.  Dunn,  409 

RES  ADJUDICATA. 
See  Appeal,  a 

A  reason  given  by  the  trial  court  for  dismissing  the  complaint  in 
an  action  to  reform  a  contract  by  inserting  a  provision  alleged  to 
have  been  omitted  through  fraud  or  mistake,  to  the  effect  that 
the  meaning  of  the  contract  would  not  be  changed  by  such  inser- 
tion, is  not,  if  not  contained  in  the  judgment,  res  aajudicata  on 
the  question  of  the  proper  construction  of  the  contract  Braun  v. 
Wisconsin  Rendering  Co.  245 

"Rescission.    See  Contracts,  13. 
Reservation  in  deed.    See  Deeds,  1. 
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Res  Gestje.    See  Evidence,  9.    Railroads,  5. 
Retroactive  statute.    See  Constitutional  Law,  2l    Municipal  Cor- 
porations, 17.    Taxation,  8,  4. 
Reversal.    See  Appeal,  8-7. 
Rivers.    See  Waters. 

Roads  and  Streets.    See  Eminent  Domain.  Highways.    Municipal 

Corporations,  7-1&    Railroads,  3-7.    Street  Railways,  4. 
Rules  op  Court. 
Supreme  Court  Rule  VIII  (Printed  case),  1,  5. 
Supreme  Court  Rules  XXVI-XXVIII  —  Adopted  December,  1858 — 

(Certiorari),  428. 
Circuit  Court  Rule  XX,  sec,  8  (Continuance:  Costs),  18. 

SALE  OF  CHATTELS. 

See  Contracts,  6,  7, 10-18.    Corporations,  9, 10.    Insurance,  2a    In- 
terest.   Logs  and  Timber,  1,  2.    Negotiable  Instruments,  8,  4. 

1.  When  the  vendor  of  goods  is  informed  that  the  purchase  is  made  to 

enable  the  vendee  to  fulfill  a  contract  which  he  has  theretofore 
made  with  a  third  person,  and  such  vendor  furnishes  the  goods, 
but  not  according  to  contract,  and  there  is  no  market  price  for 
such  goods,  and  the  purchaser  furnishes  such  goods  to  such  third 
person,  but  is  not  able  to  recover  of  him  the  price  stipulated  in  the 
contract  with  such  third  person,  by  reason  ofthe  breach  of  the  con- 
tract committed  by  such  vendor, —  in  determining  the  damages 
for  such  breach  such  vendor  is  bound  by  the  price  his  vendee  was 
to  receive  from  such  third  person,  whether  such  price  was  com- 
municated to  him  at  the  time  of  the  making  of  the  contract  with 
his  vendee  or  not,  unless  the  price  was  such  as  to  yield  an  extraor- 
dinary and  unusual  profit,  which  could  not  reasonably  be  pre- 
sumed to  have  been  in  contemplation  by  him  at  the  time  he  made 
his  contract;  and  in  such  a  case  he  would  not  be  bound  beyond  such 
sum  as  would  yield  a  reasonable  and  fair  profit  to  his  vendee. 
Guetzkow  Brothers  Co.  v.  A.  H.  Andrews  db  Co.  214 

2.  Ordinarily,  the  contract  price  between  the  vendee  and  the  third 

person  in  such  case  would,  presumptively,  be  held  to  be  a  reason- 
able price;  but  if  the  facts  are  such  as  to  show  that  such  price 
would  yield  an.  extravagant  or  extraordinary  profit,  the  vendor 
will  not  be  bound  by  it,  in  the  absence  of  evidence  of  previous 
knowledge;  and  in  order  to  assess  the  damages  the  court  must  be 
put  in  possession  of  sufficient  evidence  to  enable  it  to  arrive  at  a 
conclusion  in  respect  to  what  would  amount  to  a  reasonable  profit 
on  the  transaction.  Ibid. 

3.  A  contract  for  the  purchase  of  lye  cans,  to  be  furnished  "as  hereto- 

fore,'* was  not  incomplete  because  it  failed  to  fix  the  price  to  be 
paid,  where  up  to  that  time  such  cans  had  been  furnished  under 
a  previous  agreement  which  did  fix  the  price,  and  cans  were 
thereafter  furnished  and  paid  for  without  any  new  agreement  as 
to  price.     Walsh  v.  Myers,  397 

4.  By  a  written  contract  defendants  agreed  to  take  plaintiffs  entire 

output  of  lye  cans,  and  he  was  to  continue  to  furnish  them  as 
theretofore  their  "  entire  wants  for  cans,"  which  were  to  be  not 
less  than  10,000  cans  per  day.  They  agreed  to  keep  him  supplied 
with  ample  material  so  as  to  keep  his  force  constantly  employed, 
Vol>92— 46 
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and  the  contract  was  "to  continue  in  force  as  long  as  [the defend- 
ants] use  lye  cans."  Held,  that  the  contract  was  not  void  for 
want  of  mutuality.  Ibid. 

5.  Defendants  having  notified  plaintiff  that  they  would  receive  no 
•     more  cans  from  him,  and  liaving  made  an  exclusive  contract 

with  other  manufacturers  for  all  the  cans  to  be  used  in  their  busi- 
ness, plaintiff  was  entitled  to  treat  the  contract  with  him  as  broken 
and  to  bring  an  action  at  once  for  the  breach.  Ibid. 

6.  If,  after  such  breach,  there  was  no  demand  by  defendants  for  fur- 

ther performance  of  the  contract  by  plaintiff,  it  is  immaterial 
whether  or  not  he  was  at  all  times  ready  to  perform.  Ibid. 

7.  The  damages  which  plaintiff  was  entitled  to  recover  for  such  breach 

were  the  profits  which  he  would  have  realized  on  10,000  cans 
per  day  during  the  life  of  the  contract:  and  the  allowance  of 
profits,  not  on  the  basis  of  10,000  cans  per  day,  but  on  the  basis  of 
the  smaller  number  actually  used  by  defendants  after  the  breach, 
and  only  until  the  dissolution  of  defendants'  firm  by  the  death 
of  one  of  its  members,  was  not  an  error  prejudicial  to  defendants. 

Ibid. 

Sale  of  Land.  See  Agency,  1.  2.  Cloud  on  Title,  2.  Contracts,  6,  7. 
Corporations,  2.   Deeds.   Partition.   Taxation,  l  Tax  Titles. 

SCHOOL  DISTRICTS. 

See  Constitutional  Law,  8. 

Where  a  newly  created  school  district  had  not  existed  for  a  suffi- 
cient length  of  time  to  enable  its  clerk  to  make  a  report,  under 
sec.  462,  R.  S.,  showing  that  all  school  money  received  from  the 
state  by  such  district  had  been  used  in  paying  a  legally  qualified 
teacher,  and  that  a  school  had  been  taught  in  such  district  by 
such  a  teacher  for  at  least  six  months  during  the  year,  it  was  not 
entitled,  under  sec  558,  to  have  any  part  of  the  town  school  fund 
apportioned  to  it,  and  cannot  recover  from  an  older  district,  a 
part  of  whose  territory  had  been  detached  to  form  the  new  dis- 
trict, the  amount  apportioned  to  such  older  district  on  account 
of  persons  of  school  age  residing  in  the  territory  so  detached. 
Cassville  v.  Morris,  14  Wia  440;  School  Directors  of  Pelican  v. 
School  Directors  of  Rock  Falls,  81  Wis.  428;  School  Directors  of 
Eagle  River  v.  School  District  No.  1,  81  Wia  543,  distinguished 
Joint  School  Dist  No.  8  v.  School  Dist  No.  5,  608 

Seal.    See  Corporations,  8. 

SEDUCTION. 

1.  In  an  action  for  the  seduction  of  plaintiff's  daughter  evidence  of 

her  want  of  chastity  prior  to  the  alleged  seduction  is  admissible 
in  mitigation  of  damages;  and  such  want  of  chastity  may  be 
shown  not  onlv  by  general  reputation  and  specific  acts  of  unchas- 
tity  but  by  evidence  tending  to  show  impure  conversation  and  im- 
proper and  familiar  association  with  men.    Stewart  v.  Smith,     76 

2.  Evidence  was  admissible  in  such  a  case  that,  prior  to  the  alleged 

Seduction,  the  daughter,  in  company  with  a  man  other  than  the 
defendant,  had  been  driven  about  the  city,  going  to  no  particular 
place,  in  a  hack  with  closed  curtains.  Ibid. 
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?.  A  question  asked  of  the  keeper  of  an  hotel  in  a  city  other  than  that 
in  which  the  parties  lived,  as  to  whether  on  a  certain  day  the 
daughter  stopped  at  his  hotel,  was  perhaps  proper  if  merely  in- 
troductory to  further  evidence,  but  is  not  shown  to  have  been  so. 

Ibid. 

4  Evidence  of  the  bad  reputation  of  a  young  woman  whom  a  witness 
testified  he  had  several  times  seen  in  company  with  plaintiff's 
daughter,  in  the  evening  and  at  night,  going  to  rooms  kept  by 
young  men  who  did  not  live  there  or  have  any  place  of  business 
there,  was  admissible  as  bearing  on  the  daughter's  chastity.    Ibid. 

5.  The  daughter  having  testified  that  she  had  been  riding  with  defend- 

ant  several  times  previous  to  and  about  the  time  of  the  alleged 
seduction,  one  whom  she  had  named  as  an  eye-witness  to  one  of 
these  occasions  should  have  been  allowed  to  contradict  her.    Ibid. 

6.  Defendant,  having  admitted  on  cross-examination  that  he  had  paid 

money  to  a  doctor  for  services  to  the  daughter  at  the  time  of  her 
confinement,  should  have  been  permitted  on  re-examination  to  ex- 
plain why  he  paid  it  Ibid. 
Separation  of  jury.    See  Verdict,  1. 

SERVICE  OF  SUMMON& 

See  Judgment,  &-4k  .  Justices1  Courts,  1-a 

The  return  upon  a  summons  to  the  effect  that  it  was  served  upon 
J.  D.  M.  on  May  1,  and  upon  J.  M.  on  May  2,  by  delivering  to  an3 
leaving  with  them  a  certified  copy  thereof,  sufficiently  shows  that 
a  copy  was  delivered  to  each  of  said  defendants.  Keith  Brothers 
<&  Co.  v.  Stiles,  15 

Setoff.    See  Negotiable  Instruments,  ft. 

Settlement.  See  Accord  and  Satisfaction.  Debtor  and  Creditor. 
Municipal  Corporations,  4>  ft. 

Sham  Answer.    See  Pleading,  1,  & 

Sickness  of  justice.    See  Justices'  Courts,  4 

Slander.    See  Libel  and  Slander,  a 

Special  Verdict.    See  Master  and  Servant,  1-a    Verdict. 

Standard  Firb  Insurance  Policy.  See  Constitutional  Law,  1  In- 
surance, 17. 

State  Agricultural  Society.    See  Taxation,  2-a 
Statute  op  Frauds.    See  Landlord  and  Tenant. 
Statute  of  Limitations.    See  Municipal  Corporations,  1&    Plead- 
ing, 6.    Tax  Titles,  1. 

Statutes. 

Constitutionality.  See  Constitutional  Law,  1,  2.  Fish  and  Fish- 
ing.   Municipal  Corporations,  12, 14, 17.    Taxation,  4 

Construction.  See  Appeal,  1.  Cloud  on  Title,  1.  Constitu- 
tional Law,  1.  Corporations,  1. 12.  Costs,  8.  Criminal  Law, 
a  Deeds,  a  Evidence,  7.  Health  Officers.  Highways,  2-4 
Insurance,  18,  24,  09.  Judgment,  8,  11.  Justices'  Courts,  2, 4 
Liens,  2,  a  Logs  and  Timber,  8.  Mortgages,  4  Municipal 
Corporations,  5, 6, 8-18, 16,  ia  Parties.  Pleading,  1, 2, 7.  Prao 
TiGB,  a  Railroads,  2>  a  Reference,  2.  Replevin,  a  School 
Districts.  Taxation.  Tax  Titles,  1,  a  Usury,  2, 4  Villages. 
Voluntary  Assignment.   Wills,  1.    Writ  of  Error. 
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General  or  special  law?    See  Municipal  Corporations,  14,17*  ' 
Directory  or  mandatory?    See  Criminal  Law,  a 
Mandatory  or  permissive?    See  Judgment,  a 
Retroactive.    See  Constitutional  Law,  2.    Municipal  Corpora- 
tions, 17.    Taxation,  3,  4. 
Amendment  and  repeal.    See  Liens,  2.    Taxation,  a 


STATUTES  CITED,  Etc 


Constitution  op  Wisconsin. 


Session  Laws— con. 


Art 

I,  sec  5 

.    173,174 

1891.  Ch 

.  124,sec.l27       -      -    445 

« 

I,    *     9       - 

-    589,599 

1891.    " 

124,  seca  181-2, 186-7    444 

M 

I,    «   12       - 

-    593 

1891.    « 

179     -       -       -   ■   ,     240 

« 

I,    *   15       - 

*  .    589,599 

1891.    " 

195     -   68,67,68,233,236 

M 

I,    «   21       • 

•    423,425 

189a    " 

88     -       -       -     820,322 

« 

IV     «     1       . 

-       -      68 

189a    " 

235     -         48,54,656,659 

M 

IV,    "   81       - 

-    594 

189a    " 

310     *       -     456,460,466 

M 

IV,    «  81,  subd.  9-    457,460 

1895.    " 

212    -       -.       -     267,268 

"    VII,    "8       - 

-    424,425, 

1895.    " 

212,  sec  1,  subd.  8-268 

«    VII,    -     8       - 

-    243,245 

1895.    " 

215     -       -       -       -    598 

1895.    " 

221     -       -     588,592,593 

Session  Laws. 

1895.     " 

221,  sec  9,  subd.  4  -    596 

1895.    " 

221,  seca  12-15         -    594 

1851. 

Ch.  262,  sea  9 

-       -    120 

1895.    " 

221,  sec  16       -.594,  £*> 

1874 

«    184,subch.VH,sec2    460 

1895.     « 

221,    "    1&,  subd/l,    596 

1874. 

"    184,      M      XX,   "12    859 

1895.    " 

221,    "    19,     "     10     597 

1882. 

«    253     -       - 

-    116,117 

1895.    " 

221,    "20        -        -    597 

188a 

"    187,  sec  2- 

•    520.522 

1895.    " 

221,  sees.  83-8ga      -'    594 

188a 

"    178,    "    4- 

-       -    602 

1895.     " 

238     -       -       -       -    464 

1885. 

"      58     - 

-    391 

1895.    " 

302     -        -        -457,464 

1885. 

"    200.  sec.  2- 

-       -    562 

1885. 

"    849     - 

-       -    886 

Revised  Statutes  of  1849. 

1885. 
1887. 

"    849,  sec.  1  - 
"    164     -       - 

-    890 
-       -    498 

.Ch.  82,  sees.  5,  6       -       -     ^    426 

1887. 

"    891     - 

-    <502-604 

Revised  Statutes  op  1&5&    ' 

1887. 

"    391,  sec.  3- 

-            602 

1887. 

«    442     - 

-    890,891 

Ch.  19,  sec.  90   -       -       '-..    -  .J16- 

1887. 
1880. 

«    466     -       - 
."    255     - 

886, 390-398 
182, 187, 188 

Revised  Statutes  ofv1878. 

1889. 

«    275     - 

-    390,391 

Section 

462    -       -     608,610,611 

1889. 

«    341     • 

-    602-605 

•«, 

558  -.      —  608^610,811 

1889. 

«    341,  sec.  1  - 

-    599,604 

« 

773    -       -       *  .     -    522 

1889. 

"    341,    «    2- 

599, 603, 604 

<4 

824    -       -       -        56,59 

1889. 

*    341,    "    4  - 

-      -    605 

Sections  852-925  (ck  40)     601,602 

1889. 

*    875,    "    1  - 

-      -    646 

Section 

997    -       -       -       -    391 

1889. 

"    388,    "    5  - 

-      -    460 

Sections  1034, 1036   -       -       -    241 

1889.. 

a    450     * 

-    852,359 

Section 

1036     ...     287,241 

1889. 

"    488      -       - 

-      -    240 

<« 

1826     -       »       -       *    122 

1891. 

"      82      -       - 

852,859,360 

« 

1339     *       -       *        56,59 

1891. 

"    122     -       - 

-      -    187 

M 

1692    -       ••      4    565,570 

1891. 

u    122,sec  2  - 

-      -    187 

« 

1701     -       -  ••    *     240.244 

1891. 

"    122,  «      6  - 

-    182,187 

« 

1769     -       -      ■*     825.326 

1891. 

"    124,  -  102  - 

-    429,438 

Sections  1772, 1776  V  ,   -/  201J205 

1801. 

"    124,  "  112  - 

-    429,440 

«i 

1810,  1811  -       -     176. 178 

1891. 

•    124>  "  118  - 

-       -  439 

Section 

1836     -       -       -     120,128 

1891. 

"    124,  "  125  - 

-    439,447 

Sections  1943, 1947  -       -       -72 

1891. 

u    124,  "  126  - 

-      -    447 

«   . 

1977,1978  *    •-    866,374 
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STATUTES  CITED,  Era—  con. 
Revised  Statutes  of  1878  — con.    Revised  Statutes  op  1878  —  con. 


Section 

2203    -       ■ 

-       -       -    635 

Section 

3631    -       - 

• 

544,545 

*t 

2204    -       • 

•       -       -    484 

M 

8663    -       - 

• 

861,362 

tt 

2221    -       . 

■       -       -    635 

Sections  3739, 8740  - 

- 

-    662 

ti 

2224    -       - 

■       -       •    635 

Section 

8742    -       - 

• 

-    668 

ti 

2227    -       « 

•       -     633, 635 

Sections  3759, 8760  - 

• 

-    663 

tt 

2242    -       . 

-    636 

Section 

3795    -       - 

• 

571,  575 

« 

2270,  sub<L 

3      -        -    634 

a 

3825    -       - 

. 

571,  577 

it 

2282    -       • 

•       •     209, 212 

tt 

4069    -       - 

533,  535,  536 

it 

2302    -       - 

.       -       -    365 

tt 

4096    -       - 

• 

532,  577 

It 

2313    -       ■ 

-    409 

u 

4156    - 

• 

-    635 

it 

2405    -       • 

•       -     425,427 

tt 

4192    -       - 

. 

-    636 

tt 

2406    - 

.       -       -    425 

Sections  4219, 4222  - 

• 

-      73 

H 

2610    - 

-     654, 655 

Section  4222,  subd.  5 

• 

•    615 

tt 

2636.  subd. 

4      -       -      20 

ii 

4706    -        - 

* 

-    587 

ti 

2667    -       . 

-       -       -    804 

«< 

4719    -       - 

• 

422,424 

tt 

2682    -       • 

-      171, 172, 175 

a 

4724    - 

- 

423, 426 

U 

2685    -       . 

■       -       -    614 

u 

4786    -       - 

- 

146,155 

tt 

u 

2792    - 
2795    -       - 

.       -       -    659 
-       -      .-      18 

S.  &  B.  Annotated  Statutes. 

14 

2830    - 

■       -       .    614 

Section 

870a-       - 

-    602 

tt 

2881    -       - 

-       -     654, 655 

i< 

870d  -       - 

-    602 

It 

2832    - 

-     242, 244 

M 

892a  -       - 

-    602 

ti 

2864    -       . 

-       -81,83,244 

«* 

1188    -       - 

-    271 

tt 

2878    -       - 

■       -       -    131 

U 

1294a  - 

114,116 

u 

2884    -       • 

18,671,672 

a 

1296a  - 

182, 187 

« 

2886    -       . 

•       -     661, 663 

M 

1693a  -       - 

86,411 

t< 

2918,  subd 

7      -        -    448 

ii 

16936  -       - 

82,85 

tt 

2921     -       - 

179, 181, 448 

tt 

1702a  - 

85,86 

M 

2923    -       • 

.       -       -      18 

tt 

2313    -       - 

-    411 

ti 

2972    -       - 

.       -       -    656 

w 

2610    - 

*    230 

ti 

8043    -       • 

•       -     423, 426 

II 

2894a  -       t 

124,181 

tt 

8087    -       - 

-     404,408 

a 

2905a  - 

557,562 

a 

8186    -       ■ 

-     320, 322 

tt 

8069,  subd.  4 

-    268 

it 

8187    -       . 

.       -     619, 620 

tt 

8187    -       - 

557,560 

tt 

3241    -       - 

-     496, 500 

it 

4096     -       - 

529,531 

u 

3314    -       • 

-      386, 390,  391 

tt 

4269    -       - 

527, 528 

tt 

3586    - 

-     544, 545 

tt 

4413    -       - 

-    269 

tt 

8600    - 

.       -       -    862 

ti 

4971,  subd.  24 

*    968 

Stay  op  Proceeds 

ro&    See  Costs,  6,  7. 

Stock  and  Stockholders.    See  Contracts,  10-ia    Corporations. 

STREET  RAILWAYa 

1.  In  an  action  for  personal  injuries  caused  by  a  collision  between  a 

street  car  coming  from  the  east  and  a  wagon  which  was  being 
driven  obliquely  across  the  track  towards  the  northwest  and  in 
the  rear  of  which  plaintiff  was  sitting  with  his  back  to  the  east, 
the  failure  of  the  plaintiff  to  look  towards  the  east  or  to  listen  for 
a  coming  car  as  the  wagon  approached  and  was  driven  upon  the 
track  is  held  to  have  been  negligence,  Lockwood  v.  Belle  City  St 
RCo.  97 

2.  The  evidence — showing,  among  other  things,  that  the  driver  of  the 

wagon  saw  the  car  before  his  horses  reached  the  track,  and  saw 
that  the  street  on  the  north  side  of  the  track  was  obstructed  so 
that  he  must  drive  further  to  the  west,  but  persisted  in  the  at- 
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tempt  to  croes  the  track  in  front  of  the  oar —  is  held  to  sustain  a 
finding  of  the  jury  that  the  driver  also  was  negligent  Ibid. 

3.  It  appeared  that  the  motorman  saw  the  horse,  and  wagon  on  the 

track  when  his  car  was  100  feet  away;  that  when  he  got  within 
forty  or  fifty  feet  of  the  wagon  he  attempted  to  stop  the  car  by 
throwing  off  the  current  and  applying  the  brake,  and  then  by  ap- 
plying the  reverse  current;  that  he  failed  only  because  the  brake 
gave  way  and  the  reverse  current,  for  the  moment,  failed  to  take 
effect;  and  that  if  said  appliances  had  worked  as  usual  he  would 
have  had  no  difficulty  in  stopping  the  oar  before  it  reached  the 
wagon.  Held,  that  he  was  not  guilty  of  gross  negligence  or  of 
negligence  greater  or  more  culpable  than  that  of  the  plaintiff  or 
the  driver  of  the  wagon.  Ibid. 

4.  An  electric  street  car,  running  in  the  ordinary  way,  is  not  a  defect 

in  the  highway  or  an  object  naturally  calculated  to  frighten 
horses  of  ordinary  gentleness,  so  that  the  mere  fact  that  a  horse 
took  fright  at  such  a  car  would  render  the  street  railway  com- 
pany liable  for  resulting  injuries  or  death.  Bishop  v.  Belle  City 
St  R  Co.  139 

5.  A  motorman  who,  when  he  saw  a  horse  running  away,  at  once 

threw  off  the  current  and  slowed  down  his  car,  and,  as  soon  as  he 
saw  the  horse  turn  to  cross  the  track,  put  on  the  reverse  current 
and  the  brakes  and  stopped  the  car  as  quickly  as  possible, — so 
that  after  he  first  saw  the  horse  his  car  ran  only  from  thirty  to 
fifty  feet,—  is  held  not  to  have  been  guilty  of  negligence  which 
would  render  the  street  railway  company  liable  for  the  death  of 
the  driver  of  the  horse  caused  by  collision  with  the  car,  even 
though,  in  the  light  of  the  result,  it  seems  that  it  would  have  been 
better  had  he  stopped  the  car  at  once.  Ibid. 

6.  An  electric  street  railway  company,  having  contracted  with  an 

electric  light  company  for  changes  in  the  location  of  street  lamps 
of  the  latter  so  that  their  use  should  not  interfere  with  the  op- 
eration of  the  railway,  was  bound  to  the  exercise  of  reasonable 
care  and 'caution  in  the  management  of  its  road,  and  of  the  elec- 
tric current  which  was  its  motive  power,  to  prevent  accidents  to 
employees  of  the  light  company  while  engaged  in  such  work. 
Huber  v.  La  Crosse  City  R  Co.  636 

7.  An  employee  of  the  light  company,  while  engaged  in  such  work, 

was  injured  as  a  consequence  of  coming  in  contact  at  the  same 
time  with  a  span  wire  of  the  railway  and  the  iron  post  to  which 
it  was  attached,  and  which  had  been  erected  in  close  proximity  to 
the  wooden  pole  of  the  light  company  upon  which  he  was  climb- 
ing. The  span  wire,  though  properly  insulated  from  the  trolley 
wire,  had  become  charged  from  a  portion  of  the  latter  which  had 
been  temporarily  coiled  over  it  pending  the  continuation  of  the 
line,  but  a  circuit  break  near  the  iron  post  prevented  the  current 
from  passing  to  such  post  It  was  not  necessary  that  a  person 
climbing  the  wooden  pole  should  touch  the  span  wire  beyond  the 
circuit  break,  and  even  should  he  do  so  he  would  be  safe  unless, 
at  the  same  time,  he  touched  the  iron  post  with  his  naked  hand 
or  person  so  as  to  complete  the  circuit  The  employee  injured 
was  an  experienced  workman,  familiar  with  such  wires  and  their 
insulation.  Held,  as  matter  of  law,  that  these  facts  did  not  show 
that  negligence  of  the  street  railway  company  was  the  proximate 
cause  of  the  injury.  Ibid, 

Streets.    See  Eminent  Domain.    Highways.    Municipal  Corpora- 


tions, 7-18.    Railroads,  3,  4.    Street  Railways,  4. 
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Substitution  of  defendant    See  Parties. 

Suicide.    See  Insurance,  4,  5. 

Summons:  Service..   See  Justices'  Courts,  1-8.    Service  of  Summons. 

Superior  city  charter.    See  Municipal  Corporations,  10-13.    Tax- 
ation, 6,  7. 
Supreme  Court.    See  Appeal. 
Suretyship.    See  Negotiable  Instruments,  1,2>  6-11. 

TAXATION. 
See  Municipal  Corporations,  10-18.    Tax  Titles. 

1.  A  contract  for  the  purchase  of  land  by  a  city  for  a  park,  providing 

that  the  city  should  be  entitled  to  possession  on  making  the  first 
payment  and  to  a  conveyance  on  payment,  within  ten  years,  of 
the  balance  of  the  purchase  price  with  interest;  that  in  the  mean- 
time the  city  should  pay  all  taxes  on  the  land ;  that  upon  default 
in  any  payment  of  purchase  money,  interest,  or  taxes  the  vendors 
might  foreclose  the  rights  of  the  city  in  the  land;  but  that  there 
should  be  no  corporate  liability  against  the  city  in  any  manner  or 
form  by  reason  of  the  contract, —  is  not  taxable  as  creating  a  debt 
against  the  city  in  favor  of  the  vendors,  nor  as  being  an  effect  hav- 
ing any  real  or  marketable  value,  within  the  meaning  of  sec.  1036, 
R.  S.    Perrigo  v.  Milwaukee,  236 

2.  A  statutory  exemption  of  certain  land  from  **  taxation  "  does  not 

exempt  it  from  special  taxes  or  assessments  for  local  improve- 
ments. So  held  in  respect  to  ch.  450,  Laws  of  1889,  which  pro- 
vides that  certain  land  "  shall  be  exempt  from  taxation  so  long  as 
the  samp  shall  be  leased,  used,  and  occupied  by  the  Wisconsin 
State  Agricultural  Society  for  the  purpose  of  holding  the  annual 
state  fair."     Yates  v.  Milwaukee,  352 

3.  A  subsequent  amendatory  act  (ch.  82,  Laws  of  1891).  which  became 

operative  March  31, 1891,  providing  that  such  land  should  be  "ex- 
empt from  taxation  and  from  any  and  all  special  taxes  and  assess- 
ments for  the  year  1891,  so  long  as  the  same  shall  be  leased,"  etc., 
was  not  intended  to  have  a  retrospective  operation  and  did  not 
apply  to  an  assessment  upon  the  tax  roll  for  1891,  where  such  as- 
sessment had  been  ordered  and  the  improvement  contracted  for 
and  completed  during  the  previous  year,  and  the  usual  certificate 
to  the  contractor  had  been  issued  in  January,  1891.  Ibid. 

4.  The  contractor  in  such  case  had  acquired  a  vested  right  to  enforce 

the  payment  of  the  assessment  against  the  land,  and  the  act  of 
1891  could  not  deprive  him  of  that  right.  Ibid. 

.">.  The  proper  construction  of  the  acts  in  question  depends  on  the  fair 
meaning  of  the  language  used, and  not  upon  the  fact  that  the  leg- 
islature in  previous  years  had  bestowed  many  favors  upon  the 
State  Agricultural  Society,  nor  upon  its  financial  necessities  or 
other  similar  considerations.  Ibid. 

6.  The  city  charter  of  Superior  provides  (sec.  102,  ch.  124,  Laws  of 
1891)  that  the  board  of  public  works  shall  file  "  a  detailed  statement 
of  the  amount  of  money  that  will  be  required  for  the  ensuing  fis- 
cal year  in  their  departments,  and  the  city  comptroller  shall  like- 
wise file  a  statement  of  the  amount  required  by  the  police  depart- 
ment, fire  department,  and  the  remainder  of  the  general  fund;" 
that  the  clerk  shall  "  place  such  estimates  before  the  city  council 
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for  their  consideration,  and  the  council  shall  thereupon,  by  reso- 
lution, levy  such  sums  of  money  as  may  be  sufficient  for  the  sev- 
eral purposes  for  which  taxes  are  authorized,  not  exceeding  the 
limit  provided  by  law."  In  other  sections  the  charter  speaks  of 
payments  to  be  made  out  of  the  "  general  fund."  Sea  112  pro- 
vides that  the  directions  given  for  levying  and  collecting  taxes 
shall  be  deemed  directory  only,  and  that  no  error  or  informality 
in  the  proceedings,  not  affecting  the  substantial  justice  of  the 
tax;  shall  in  any  wise  affect  its  validity.  Under  such  provisions 
it  would  seem  that  the  estimates  mentioned  are  designed  merely 
as  aids  to  the  judgment  of  the  council,  not  as  limitations  on  its 
power,  and  that  the  levy  of  a  certain  sum  for  the  "  general  fund  " 
is  not  invalid  merely  because  it  was  not  included  in  the  estimates 
filed  and  there  was  no  detailed  statement  of  the  items  of  which  it 
was  composed.    Hayes  v.  Douglas  Co.  429 

7.  Even  if  such  a  levy  is  void,  still,  unless  the  tax  is  excessive  or  un- 

equal and  unjust,  a  court  of  equity  will  not  interfere  to  set  aside 
a  sale  based  on  that  and  other  taxes,  without  payment  of  that  tax 
as  a  condition  of  relief.  Ibid. 

8.  A  county  tax  to  pay  the  expense  of  placing  stones  from  the  county 

in  the  state  building  at  the  Columoian  World's  Fair  is  unauthor- 
ized and  void.  Ibid. 

Taxation  of  costs.    See  Appeal,  10.    Costs. 

TAX  TITLES. 

See  Taxation,  7. 

L  Where  the  owner  of  land  applied  in  good  faith  to  the  town  treas- 
urer to  pay  the  taxes  thereon,  and  received  a  statement,  and  paid 
accordingly,  and  afterwards  the  land  was  sold  for  taxes  which 
were  in  arrears  when  such  statement  was  furnished  but  were  not 
included  therein  through  the  negligence,  fault,  or  mistake  of  the 
treasurer,  and  of  which  the  owner  had  no  knowledge,  the  title  of 
such  owner  is  not  divested  by  the  sale  or  barred  by  the  three 
years  statute  of  limitations  (S.  &  B.  Ann.  Stats,  sec.  1188).  Bray 
<&  Choate  Land  Co.  v.  Newman,  271 

2.  The  evidence  in  this  case — showing,  among  other  things,  that  an 

agent  having  sufficient  funds  for  the  purpose  applied  on  behalf  of 
the  owners  to  pay  the  taxes  on  certain  lands;  that  neither  he  nor 
the  owners  knew  of  an  additional  tax  entered  on  the  tax  roll  of 
that  year  on  account  of  the  omission  of  the  lands  from  taxation 
in  the  previous  year;  that  he  received  a  receipt  on  a  printed 
blank,  having  no  entry  in  the  column  headed  "  Taxes  unpaid  pre- 
vious years;  and  that  he  and  the  treasurer  had  both  forgotten 
the  particulars  of  the  transaction  —  is  held  sufficient  to  show  that 
the  nonpayment  of  said  additional  tax  was  owing  to  the  negli- 
gence, fault,  or  mistake  of  the  treasurer.  Ibtd. 

3.  A  special  assessment  is  a  tax,  within  the  meaning  of  the  laws  pro- 

viding for  the  sale  and  conveyance  of  lands  for  the  nonpayment 
of  taxes.     Yates  v.  Mihoaukee,  852 

4.  The  execution  of  a  tax  deed  upon  a  certificate  of  sale  embracing 

several  assessments,  one  of  which  is  valid,  will  not  be  restrained 
without  a  tender  of  the  amount  due  for  such  valid  assessment. 

Ibid. 
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5.  The  fact  that  a  strip  of  land  was  assessed  as  a  part  of  a  tract  owned 

by  another  person,  instead  of  separately  ana  to  the  true  owner, 
invalidates  a  tax  deed  based  on  such  assessment.  Toume  v.  Salen- 
tine,  404 

6.  Failure  to  serve  notice  of  the  application  for  a  tax  deed  upon  the 

owner  of  the  premises  in  possession  thereof  invalidates  the  deed. 

Ibid. 

7.  A  stipulation  that  ten  per  cent,  of  the  taxes  assessed  upon  an  entire 

tract  of  land  would  be  a  fair  proportion  to  be  paid  by  the  plaintiff, 
under  sec.  8087,  R.  S.,  upon  the  recovery  by  nira  of  a  strip  from 
suph  tract  by  reason  of  the  insufficiency  of  defendant's  tax  title 
thereto,  is  construed  to  mean  ten  per  cent,  of  the  taxes  on  the  land 
only,  exclusive  of  the  improvements,  which  were  assessed  sepa- 
rately. Ibid. 

Tenants  in  common.    See  Partition. 
Tender.    See  Cloud  on  Title,  2.    Usury,  3,  4. 
Term  of  office:  Attorney.    See  Corporations,  4,  5. 
Time. 

Computation.    See  Justices'  Courts,  3. 

For  payment:  Extension.    See  Negotiable  Instruments,  1,  2.    Re- 
plevin, 4. 

Title  to  land.    See  Cloud  on  Title.    Deeds.    Tax  Titles. 
Town  Officers:  Election.    See  Elections.    Villages. 
Town  Treasurer.    See  Tax  Titles,  1,  2. 

Towns.    See   Certiorari,  1,  a    Constitutional  Law,  a    Health 
Officers.    Highways,  4    Villages. 

Transactions  with  persons  since  deceased.    See  Evidence,  7.    Nego- 
tiable Instruments,  7-9. 

Trespass.    See  Logs  and  Timber*  a    Waters. 

Trusts  and  Trustees.    See  Corporations,  1,  2, 11. 

USURY. 

1.  In  an  action  to  foreclose  a  mortgage  on  land  in  this  state  given  in 

another  state  to  secure  a  note  made  and  payable  there,  the  judg- 
ment to  be  given,  in  respect  to  the  questions  of  usury  and  inter- 
est, is  such  as  the  courts  of  that  state  would  give  according  to  its 
laws.    Maynard  v.  Hall,  565 

2.  Ch.  74,  R.  S.  of  Illinois,  1881  (providing  that  if  any  person  shall  con- 

tract to  receive  a  greater  rate  of  interest  than  eight  per  cent  he 
shall  forfeit  the  whole  of  said  interest  and  shall  be  entitled  only 
to  recover  the  principal  sum  due),  imposes  the  loss  of  all  interest, 
both  that  accruing  before  and  that  accruing  after  the  maturity 
of  the  obligation.  Ibid. 

a  The  rule  of  equity  requiring  a  tender  of  the  principal  sum  loaned 
as  a  condition  of  relief  does  not  apply  where,  in  an  action  to  fore- 
close a  mortgage,  the  borrower  sets  up  usury  merely  as  a  defense, 
claiming  only  what  the  statute  secures  to  him.  Ibid. 

4.  The  provision  of  sec.  1692,  R.  S.,  that  to  make  his  plea  of  usur\r 
available  a  defendant  must  prove  a  tender  of  the  principal  sum,  fs 
not  applicable  to  a  case  arising  under  and  governed  by  the  stat- 
utes of  another  state  against  usury.  Ibid. 
Vendor  and  Purchaser  of  Land.  See  Agency,  5.  Cloud  on  Title. 
2.    Corporations,  2.    Deeds. 
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VERDICT. 
See  Court  and  Jury.    Judgment,  7.    Master  and  Servant,  1-8. 

1.  Where  the  jury,  after  answering  a  part  of  the  questions  submitted 

for  a  special  verdict,  thought  that  it  thereby  became  unnecessary 
to  answer  t}ie  others,  and  thereupon,  as  the  court  had  directed, 
sealed  the  verdict  and  separated  and  on  the  following  morning 
brought  the  verdict  into  court,  it  was  not  error  to  send  them  out 
again  to  answer  the  other  questions,  it  not  being  claimed  that 
their  action  was  dishonest  or  that  any  of  them  were  subject  to 
any  improper  influence  during  their  separation,  and  not  being 
shown  that  there  was  any  opportunity  for  the  exercise  of  such 
influence.     Olwell  v.  Milwaukee  St.  R.  Co.  330 

2.  In  an  action  for  personal  injuries  alleged  to  have  been  caused  by 

defendant's  negligence  it  was  error  not  to  submit  in  the  special 
verdict,  in  some  form,  upon  request,  a  question  as  to  whether  the 
defendant's  negligence,  if  any,  was  the  proximate  cause  of  the  in- 
juries; and,  the  right  to  a  special  finding  on  that  subject  not  hav- 
ing been  waived,  the  defect  was  not  supplied  by  a  general  verdict 
for  the  plaintiff.    Klatt  v.  N.  C.  Foster  Lumber  Co.  622 

Vested  Rights.    See  Taxation,  4 

Viaducts.    See  Eminent  Domain.    Municipal  Corporations,  7-9. 

View.    See  Practice,  1. 

VILLAGES. 

Sec.  1,  ch.  341,  Laws  of  1889,  was  intended  to  apply  only  to  villages 
then  incorporated,  and  to  declare  their  existing  status  as  inde- 
pendent municipalities  or  as  united  for  town  purposes  with  the 
towns  in  which  they  were  situated;  and  a  village  thereafter  in- 
corporated was  within  sec.  2  of  said  act,  and  could  not  become  a 
separate  and  independent  municipality  until  so  determined  by  a 
majority  vote  of  both  town  and  village  as  therein  provided.  Until 
such  a  determination,  therefore,  electors  residing  in  a  village  in- 
corporated after  the  enactment  of  said  statute  are  legal  voters  at 
any  town  meeting.    State  ex  rel  Nye  v.  Weingarten,  599 

VOLUNTARY  ASSIGNMENT. 
See  Pleading,  3.    Receivers,  1,  2.    Reference,  a    Replevin,  5. 

1.  Sec.  16936,  S.  &  B.  Ann.  Stats,  (providing  that  in  certain  cases,  where 

an  assignee  for  the  benefit  of  creditors  fails  to  bring  an  action  to  • 
set  aside  a  fraudulent  conveyance  by  his  assignor,  a  creditor  may 
bring  the  action  in  the  name  of  the  assignee),  does  not  authorize 
an  action  to  be  brought  by  a  creditor  in  the  name  of  the  assignee 
to  set  aside  a  conveyance  made  by  the  assignee  himself.  Kyes  v. 
Merrill  Furniture  Co.  32 

2.  Under  sec.  2832,  R.  S.  (providing  that  the  court  may,  in  discretion, 

relieve  a  party  from  a  judgment,  order,  or  other  proceeding  against 
him,  through  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect), the  court  has  power,  on  motion  of  a  creditor  who  received 
no  notice  and  did  not  know  of  the  final  hearing,  to  vacate  an  order 
allowing  the  final  account  of  an  assignee  and  to  permit  objections 
to  be  filed.     Commercial  Bank  v.  McAuliffe,  242 

3.  Sec.  1701.  R.  S.,  providing  that  such  final  order  shall  be  "conclusive 

upon  all  parties,"  does  not  prevent  the  court  from  vacating  it  for 
good  cause  shown.  Ibid. 


Digitized  by  CjOOQIC 


Wis.]  INDEX.  731 


Voters*    See  Villages. 
Waiver. 
Of  right  to  bring  action  to  annul  franchises.    See  Corporations,  17, 

ia 

Of  objection  to  information.    See  Criminal  Law,  8,  9. 

Of  objection  to  jurisdiction  of  equity.  See  Estates  of  Decedents,  1. 

Pleading,  4. 
Changing  contract  by  waiver.    See  Insurance,  5. 
Of  conditions  in  policy.    See  Insurance,  6-9, 11, 12, 14, 16-18,  20-22. 
Of  proofs  of  loss.    See  Insurance,  25. 
Of  stipulation  in  contract    See  Loos  and  Timber,  2. 
Of  premature  notice  of  trial.    See  Practice,  2. 
Of  right  to  have  street  restored.    See  Railroads,  4. 
Of  right  to  take  possession.    See  Replevin,  4 

Warrant  of  attorney  to  confess  judgment    See  Corporations,  8,  8. 
Water  Company:  Annulment  of  franchises.    See  Corporations,  18. 

WATERS. 
See  Fish  ANr  Fishing.    Municipal  Corporations,  l-a 

1.  The  lessee  of  a  mill  and  of  the  water  power  and  rights  of  flowage 

appurtenant  thereto,  who  is  not  a  riparian  proprietor  on  the  mill- 
pond  nor  the  owner  in  fee  of  the  bed  of  the  pond,  cannot  maintain 
trespass  against  one  who  entered  upon  the  pond  when  frozen, 

S laced  timbers  thereon,  and  cut  and  removed  ice  therefrom,  but 
id  not  thereby  interfere  with  the  lessee's  right  of  no  wage  or  les- 
sen his  water  supply.    Reysen  v.  Roate,  543 

2.  Ice  which  forms  on  streams  or  ponds  the  bed  of  which  is  the  sub- 

ject of  private  ownership  belongs  to  the  owner  of  such  bed,  and 
he  may  maintain  trespass  for  its  removal.  Ibid, 


WILLS. 


Under  sec.  2282,  R.  S.,  providing  that  a  will  to  be  effectual  must, 
among  other  things,  be  "  attested  and  subscribed  in  the  presence  of 
the  testator  by  two  competent  witnesses,"  an  instrument  in  writ- 
ing, signed  by  the  testator  and  subscribed  in  his  presence  and  at 
his  request  —  which  request  may  be  implied  from  circumstances  — 
by  two  competent  witnesses,  is  prima  facie,  and  so  far  as  formality 
of  execution  goes,  a  valid  will.    Skinnw  v.  Am.  Bible  Society,    209 

An  insufficiently  executed  testamentary  writing  may  be  so  adopted 
by  a  later  instrument  which  is  properly  executed  as  to  become  a 
part  of  the  latter  and  with  it  to  form  a  valid  will  or  codicil.  Ibid. 

A  will,  after  giving  to  the  testator's  wife  a  life  estate  in  all  his 
property,  made  several  bequests  in  form  as  follows:  "I  will  and 
bequeath  to  my  son  J.  the  sum  of  $200,  to  be  paid  to  him  by  my 
daughter  B.  [the  residuary  legatee]  within  one  year  after  the  death 
of  my  wife,  if  she  survive  me,  and  which,  when  paid,  to  be  in 
full  of  his  share  of  my  estate."  Held,  that  such  bequests  were 
absolute,  and  the  condition  in  respect  to  the  wife's  survivorship 
affected  only  the  time  of  payment    Lovass  v.  Olson,  616 

Where  there  is  a  devise  to  one  person  in  fee,  and,  in  case  of  his 
death  without  issue,  to  another,  the  death  referred  to  is  death 
during  the  lifetime  of  the  testator,  unless  the  language  of  the  will 
shows  a  different  intention;  and  if  the  devisee  survives  the  tes- 
tator he  takes  an  absolute  estate  in  fee.  Ibid. 
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Wisconsin  State  Agricultural  Society.    See  Taxation,  2-5. 

Witnesses.  i 

Fees  of  nominal  party  as  witness.    See  Costs,  4.  ', 

Credibility.    See  Court  and  Jury.  <• 

Limitation  of  number.    See  Evidence,  1. 
Competency.    See  Evidence,  4,  7.    Negotiable  Instruments,  7-9. 

Words  and  Phrases. 
Accidental  injury,  in  policy.    See  Insurance,  1. 

All  debts  due  for  services,  in  statute.    See  Corporations,  12.  * 

Attested,  in  statute.    See  Wills,  1.  i- 

Automatic  machine,  in  contract    See  Contracts,  10.  ' 

Closing  up  of  street,  in  statute.    See  Municipal  Corporations,  & 
Conclusive  upon  all  parties,  in  statute.  See  Voluntary  Assignment,  3. 
Necessary  connections,  in  contract    Sec  Contracts,  4 
Debt,  in  statute.    See  Parties,  2.    Taxation,  1. 
Due  process  of  law,  in  constitution.    See  Fish  and  Fishing,  3. 
Effects,  in  statute.    See  Taxation.  1. 
Embezzlement.    See  Corporations,  7. 

Equal  protection  of  the  laws,  in  constitution.    See  Fish  and  Fish- 
ing, a 
Excepting,  in  deed.    See  Deeds,  2.  4 

Fine,  in  contract    See  Contracts,  5. 
General  fund,  in  city  charter.    See  Taxation,  6. 
Highway,  in  statute.    See  Highways.    Railroads,  9L 

Insurance,  in  statute.    See  Insurance,  29.  ^ 

Insurance  corporation,  in  statute.    See  Insurance,  29. 
Intentional  injuries,  in  policy.    See  Insurance,  2. 
With  interest,  in  mandate.    See  Appeal.  9. 

Middle  of  the  street,  in  city  charter.  See  Municipal  Corporations,  18. 
Negative  testimony.    See  Railroads,  ft. 
Ordinary  care.    See  Negligence,  4. 

Transactions  had  personally  with  a  person  since  deceased.    See  Evi- 
dence, 7.    Negotiable  Instruments,  7-9. 
Public  grounds  of  city.    See  Municipal  Corporations,  18.  * 

Relation  of  landlord  and  tenant,  in  statute.    See  Liens,  3.  ' 

Reserving,  in  deed.    See  Deeds,  1. 
Scintilla  of  evidence.    See  Railroads,  fl. 
Stock  on  hand,  in  contract.    See  Corporations,  9. 
Store  building,  in  policy.    See  Insurance,  26. 
Taxation,  in  statute.    See  Taxation,  2. 
Taxes,  in  statutes.    See  Tax  Titles,  8. 

Thermostat,  in  contract    See  Contracts,  9.  "' 

Unconditional  and  sole  ownership,  in  policy.    See  Insurance,  2& 

WRIT  OF  ERROR. 

An  order  denying  a  motion  for  a  new  trial,  made  after  judgment  in 
a  criminal  case,  under  sec.  4719,  R  S.,  is  not  a  final  judgment  or 
an  order  in  the  nature  of  a  final  judgment  to  review  which  a  writ  * 

of  error  will  lie.    Pinney  and  Winslow,  JJ.,  dissent    Jackson  v. 
The  State,  422 

Writs. 
Of  certiorari    See  Certiorari 
Of  error.    See  Writ  op  Error, 
Of  mandamus.    See  Municipal  Corporations,  & 
Of  quo  warranto.    See  Corporations,  13-18. 
Of  replevin.    See  Replevin. 
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